Buchanan v. Tata

United States District Court
Northern District of Califorra

© 00 N o g A~ W N PP

N N N NN N N NN P P P P B PP PR
© N o O~ W N P O © ® N O 0o M W N P O
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

BRIAN BUCHANAN, ET AL ., CAaseNo. 15-cv-01696-YGR

Plaintiffs, ORDER GRANTING MOTION TO BIFURCATE
PLAINTIFF CLAIMS AND PRECLUDE

VS. BUCHANAN FROM USING THE PATTERN AND
PRrACTICE METHOD OF PROOF; GRANTING
MoTION TO COMPEL ARBITRATION
DENYING MOTION TO DECERTIFY CLASS

TATA CONSULTANCY SERVICES, LTD,

Defendant

Re: Dkt. Nos. 330, 331, 335, 368, 369

Plaintiffs Brian Buchanan, Christopheaf§jht, Seyed Amir Masoudi, and Nobel Mardili
bring this class action against defendanttf@onsultancy Services, Ltd. (“TCS”) for
discrimination in employment practices. (Dko. 246, Fourth Amended Complaint (“4AC”).)
Plaintiffs bring causes of action for disparatatment under Title VIl athe Civil Rights Act of
1964, 42 U.S.C. 2000et seq, and the Civil Rights Act of 1866, 42 U.S.C. 198M. { 5.)
Plaintiffs allege that TCS sicriminated against them inetin hiring, employment, and/or
termination practices based race and national origirfld. §1-5.) Specifically, plaintiffs claim
that TCS maintains a pattern and practice wnhonal discrimination in its United States
workforce whereby TCS treats persons who are South Asiasf Indian national origihmore

favorably than those who are not Southafsor of Indiamational origin. id.)

1 On October 27, 2016, this Court granted the parties’ stipulation that Steven Heldt be
withdrawn as named plaintiff. (Dkt. No. 89.) Aecdmgly, the Court notes #t the caption of this
case has been revised.

2 Plaintiffs define “South Asiarace” as referring to individis who trace their ancestry to
the Indian sub-continent. (4AC § 1, n. 3))

3 Plaintiffs define “Indian nonal origin” as referring tindividuals born in India, or
whose ancestors came from Indi&d. )
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Now before the Court are TCS’s motions forkfurcation of plaintif Buchanan’s claims
from those of the class (Dkt. No. 330); and (iijngulsion of arbitration ofertain class members’
claims (Dkt. No. 331); and (iii) decertification of the class (Did. 335). Also before the Court
are plaintiffs’ motions for (i) approval ofass notice and form (Dkt. No. 368); (ii) partial
judgment on the pleadings regarding TCS’s affirmative defenses (Dkt. N8; 868)iii)
invalidation of release agreement®kt. No. 371). Having carefully reviewed the papers
submitted and oral arguments at the hearing twe July 17, 2018, and for the reasons set forth
more fully below, the Cou®RDERSs as follows®

1. Defendant’s motion to bifurcate the claiwfsplaintiff Buchanan from those of the

other plaintiffs and the class @RANTED.

2. Defendant’'s motion to compel arbitratiohcertain class members’ claims is

GRANTED.
3. Defendant’s motion for deceithtion of the class IBENIED as framed, but the Court

MODIFIES AND LIMITS the definition of the class as follows:

All individuals who are not of South Asiaace or Indiamational origin who
were employed by [TCS] in the United States;e subject to a policy or

practice of benching and allocation, were placed in an unallocated status and
were terminated between Apt4, 2011 and [December 27, 2017].

* As noted on the record during the July 2018 hearing, plaintiffaave withdrawn this
motion and the Court has so deemalf itHDRAWN .

®> As noted on the record during théyJii7, 2018 hearing, the Court has requested
additional information from defendants in supporthdir opposition to this motion to be filed no
later thanFriday, July 27, 2018 Accordingly, Court reservessolution until a later date and
VACATES the hearing scheduled for August 14, 2018.

® In connection with their filings on these tioms, the parties filed fourteen administratio
motions to seal documentsSgeDkt. Nos. 332, 339, 340, 341, 363, 365, 367, 370, 383, 386, 3
394, 405, 407.) The Court will addseeach in separate orders.

’ Plaintiffs’ motion for approval of eks notice and form (Dkt. No. 368)GRANTED IN
PART. In general, the Court approves plaintiffsaplof notice, includingise of email for those
class members for whom email addresses are awail#@ulditionally, the Court instructs plaintiffs
to include in their plan of notice a web-bds®t-out opportunity. Now that the Court has
modified the class definition, the G instructs the parties to sultra joint revised form of notice
no later tharkriday, July 27, 2018 Accordingly, the Cout¥ ACATES the hearing scheduled for
Tuesday, July 31, 2018.
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l. BACKGROUND

A. TCS’s Business and Workforce Composition

TCS is a foreign company headquarteretMumbai, India, with approximately 29,900
employees in the United States. (Dkt.®52, Answer to Fourth Amended Complaint
(“Answer”) § 12.) TCS contracts with cliento provide consulting, technology, and outsourcing
services. (Dkt. No. 141, DeclaratiohUmesh Kumar (“Kumar Decl.”) § 3.When TCS secures
a consulting contract it allocates hires individuals to serveditlient onsite. (Dkt. No. 115-3, Ex.
3, Deposition of Balaji Ganapathy (“Ganapathy Dept’29:3-6, 31:20-32:5; Ex. 4, Deposition of
Umesh Kumar (“Kumar Dep.”) at 38:7-39:14.) TC&ff such client projects with a combination
of (i) “visa-ready” individuals currently workg for TCS overseas, (ii) individuals working for
TCS in the United States which are not curreallgcated to a client, an(iii) individuals not
currently working for TCS in any capacity (“Local Hires”SeeKumar Dep. at 38:7-39:14.)
During the class periotforeign visa workers (referred kerein as “Deputees” or “Expats”)
represented between 75% and 894 CS’s workforce in the UniteStates. (Declaration of G.
Edward Anderson (“Anderson Decl.”) § 14; KumarpDat 82:17-83:4.) The vast majority of suck
Expats were South AsiarS¢eAnderson Decl. I 14; Dkt. No. 115-3, Exs. 19, 20.)

TCS’s business managers are responsiblddgtarmining the staffing needs for each TCS
client. (Kumar Decl. 1 5.) Thetaffing process begins when a ingss manager initiates a staffing
request for an open position (tfiRequest”) which identifiethe job’s location, start date,
responsibilities, and skills arekperience required. (Kumaebl. { 10.) The Request is then
transmitted to TCS’s Resource Managementu@rdRMG”) which is responsible for helping
business managers identify qualified internal candidat3. (

If a business manager determines that termal candidates in the United States or
overseas match the Request, TCS seekl thd position with a Local Hire. (Dkt. No. 133,

Declaration of Shyam ChinngtiChinnari Decl.”)  4.) TCS’s Talent Acquisition Group

® The class period is defined as April 14, 2011 through December 27, ZB4aDk(. No.
244, Class Certification @er (“Cert. Order”).)
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(“TAG”) assists business managers in idigtmig, recruiting, and onboarding Local Hirekl.|
The TAG relies partly on third-party vendorss@known as “headhunters”) who similarly work
to target and attract qualified applicantid. {[f 5-7; Declaration drian Andrillo (“Andrillo
Decl.”) 1 3.} After consulting with third-party vendortie TAG screens and forwards qualifying
resumes to business managers who have w#ie#hority to hiraon-technical employees.
(Chinnari Decl. 11 5-7.) For pasins that require technical skillgjents often are involved in the
interview and selection procesghinnari Decl. § 10.)

When a TCS employee is not assigned tbemtthat employee is placed on “unallocated’
or “benched” status. (Kumar Decl. § B@e alsdkt. No. 115, Ex. 7 (TCS044201-4203 at 4202
Ex. 9 (TCS044201-4203 at 4202).) The Resource Management Group (“RMG”) assists benc
employees in identifying open client projectsydrich they are qualified and to which they can
apply. (Kumar Dep. at 27:13-28:21 (disangsTCS038103-8110 at 8105).) Employees receive
their regular salary while benched, but those tlatain benched for a prolonged period of time
are proposed for termination. (Kumar@@5:3-15; Dkt. No. 115, Ex. 7 (TCS055851-5854 at
5853).)

Plaintiffs rely on internal documents irgaing that TCS maintaire pattern and practice
of favoring visa-ready individualsnd benched expats who aregwminantly South Asian when
assigning individuals to open clieptojects. For example, plaifis point to documents showing
that business managers are instructed to “rsapaates with unutilized visas and work permits
for onsite opportunities” in the United Stat (Dkt. No. 115, Ex. 8 (TCS007391-452 at 425).)
TCS documents also indicate that TCS issuetimplemented a “[lJeadership directive [] to
utilize every visa tahe maximum extent.”ld., Ex. 12 (TCS057815kee alsdx. 13
(TCS137485-7487 at 7485).) Plaintiffs argue shath policies result ifewer work opportunities
for non-South Asian employees and thus a greatmber of involuntaryerminations because

employees who are unable taa@ib onsite client opportunitieemain unallocated and are

® During the class period TCS contracted witbre than 60 headhunseto advertise open
positions and collect resumes. (Chinnari Decl.  6.)
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ultimately terminated. Plaintiffs further argue that TCS uses third-party recruiters to identify and

attract South Asian Local Hires.

In addition to documentary evidence, pl#fs also highlight the demographic
composition and involuntary termination rates ofSI€workforce in the United States. Plaintiffs
offer the expert opinion of Dr. David Neumatkshow that defendant’s U.S. workforce was
between 72.32% and 78.91% SoA#han during the class period, compared to 12.50% of the
computer systems design and related serviaksstry as a whole. (DkNo. 115, Ex. 1 (Expert
Report of David Neumark (“Neumark Rpt.”) 119,14; Tbl. 1).) Further, Dr. Neumark opines
that the involuntary terminiain rate for benched non-Soutlsian employees is 10.6% as
compared to less than 1% for benched South Asian employees. (Dkt. No. 196, Supplementaj
Expert Report of David Neumark (“Neumark Suppt.”), Tbl. 2.) According to Dr. Neumark,
the likelihood of obtaining such skewed rigsioy chance is less than 1 in 1 billiord.( 7;
Neumark Rpt. 11 6, 9, 14; Thl. 1.)

B. Plaintiff Buchanan

With respect to plaintiff Buchanan, Southéalifornia Edison (“SCE”) employed him as

an IT professional from 1986 until February 2015. (4AC 1 32, 38.) SCE informed Buchanan in

July 2014 that he and approximately 400 cowoskvould be terminated and replaced by TCS
employees. I{l. § 36.) Buchanan agreed to remaiis position with SCE until early 2015 to
train the incoming TCS employeedd.] Buchanan was discharged by SCE in February 2015
when TCS assumed primary responsibility for SCE’s IT neddsy @3.) In the interim,
Buchanan attended a job fair organized by SCH$employees awaiting termination, at which
he met with a TCS hiring manager to exgs@is interest in a position with TC3d.(f 40.)
Plaintiffs allege that the TCi®cruitment representatives acted in a dismissive manner which
discouraged Buchanan from inquiring aboulitestemployment opportunities, and TCS made no
further contact with Buchanan regarding hpplication despite Buchanan'’s extensive
qualifications and experienceld() TCS hired only five of the tanty-eight members of plaintiff
Buchanan’s team at SCE, three of whom were South Asidn{ 41.) Plaintiff alleges that TCS

replaced him and the remaining members ofdast with South Asian workers who had inferior
5
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experience and qualificationsld ({1 41-42.)

C. Class Allegations

Plaintiffs bring this class action pursuan®&ederal Rule of CiviProcedure 23(a), (b)(2),
(b)(3), and (c)(4), seeking injuncéiydeclaratory, equitable, andnetary relief for TCS’s alleged
“systematic pattern and practice of discnation against non-South Asian and non-Indian
individuals in the United States.’Id( 1 74.) Plaintiffs bring this action on behalf of the following

class:

All individuals who are not of South Asiaace or Indiamational origin who
were employed by [TCS] in the United States, were placed in an unallocated
status and were terminated betwégmil 14, 2011 and [December 27, 201*7].

(Id. 1 74;see alscCert. Order at 30.)

D. Arbitration Agreements

Beginning July 2015, TCS asked all new employeesd in the United States to sign
mutual arbitration agreements. (Dkt. No. 33Déclaration of Jeevak Sharma 1 3.) These
arbitration agreements took two forms duringd¢teess period: one natiaide form (“Nationwide
Agreement”) and one form for employees hire€alifornia (“California Agreement”). (Dkt.

Nos. 331-2; 331-3.) The nationwidatrio provides, in relevant part:

The Company and | mutually consentfe resolution by arbitration of all
claims or controversies (“claims”), gla present or future, whether or not
arising out of my employment (or itsrmination) that the Company may
have against me or thamay have against any of the following (1) the
Company . ... Arbitrable claims ingcle, but are not limited to . . . claims
for discrimination including, but ndimited to, race, . . ., national
origin...)...and claims for viaion of any federal, state, or other
governmental law, statute, regulation,ordinance . ... To the maximum
extent permitted by law, | hereby waiany right to bring on behalf of
persons other than myself, or to athEse participate with other persons
in, any purported class, collectiva, representative action . . . .

(Dkt. No. 331-2 at 1-2.) The Califomform provides, in relevant part:
.. . both the Company and you voluntaalgree that any claim, dispute,
or controversy arising out of orlaging to your employment with the
Company or the separation of that employment shall be submitted to final
and binding arbitration . . . . Exampleisclaims, disputesr controversies

19 By an order dated December 27, 2017, thar€defined the class to include those
individuals who “were placed in an unallocatdtus and were terminated between April 14,
2011 and the date of class certificati’ (Cert. Order. at 30.)
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that must be resolved through the psxcset forth in thiagreement rather
than in court, include, but are rimhited to claims for alleged . . .
wrongful termination . . . ; discrimination and harassment claims,
including, without limitation, those bught under Title VII of the Civil
Rights Act . . . and any other employmesglated claims of any type . . ..

(Dkt. No. 331-3.)
. MOTION TO BIFURCATE
A. Standard

Pursuant to Rule 42(b), a distrmaurt may “order a separatétrof one or more separate

... claims” for “convenience, to avoid prejudicet@expedite and economize . ...” Fed. R. Ciy.

P. 42(b);see alsdHangarter v. Provided Life & Accident Ins. C873 F.3d 998, 1021 (9th Cir.
2004) (noting that Rule 42(b) alis a trial court to bifurcate casn furtherance of convenience,
to avoid prejudice, or to defer costly andspibly unnecessary proceedings) (internal quotations
omitted). “Factors to be considered when deteing whether to bifurcate include: avoiding
prejudice, separability of éhissues, convenience, judicedonomy, and reducing risk of
confusion.” Bates v. United Parcel Servic204 F.R.D. 440, 448 (N.D. Cal. 2001). The party
seeking bifurcation “has the burdehproving that bifurcation is gtified given the facts [of the]
case . . . that the bifurcation will promote jidi economy and avoid inconvenience or prejudicg
to the parties.”Spectra-Physics Lasers, Inc. v. Uniphase Cdp4 F.R.D. 99, 101 (N.D. Cal.
1992).

B. Proper Use of Pattern and Practice Framework

As a threshold issue, the Court addresBeS’s motion to preclude Buchanan from
availing himself of the pattern and practice framework for establishing claims of employment
discrimination undefeamsters v. United States31 U.S. 324 (1977), a@sis relevant to the
parties’ arguments on thmeotion to bifurcate.

The Ninth Circuit has not yet explicitly detarmad whether an indidual private plaintiff

may bring a claim for discrimination using theamstergramework'* However, a majority of

' The Court finds unpersuasive plaintiffs’ assertion that the Ninth Circuit “permitted [2
individual plaintiff[] to proceed under a farn or practice theory of liability” i@brey v.
Johnson400 F.3d 691, 694 (9th Cir. 2008)breyinvolved an employer’s objection to the
admissibility of statistical evidee and did not directly addres®tplaintiff’'s use of the pattern

7
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the circuits that have considered the issue hale that the pattermd practice method of proof
is not available to private plaintiffs becawsseh an extension would allow “nonclass private
plaintiffs who have shown a pattern or pragetat discrimination (but have not made out a
disparate impact claim) to shift the burden tgtvyers to prove that €y did not discriminate
against a particular individual.Chin v. Port Auth. of N.Y. & N,J685 F.3d 135, 149 (2d Cir.
2012) (collecting cases$j. To allow this expansion dfeamstersvould “conflict with the
Supreme Court’s oft-repeateditiimg in the context of disparate treatment, private nonclass
litigation that “[t]he ultimate buden of persuading thadr of fact that the defendant intentionally
discriminated against the plaintiff remains at all times with the plaintiff.”(citing Tex. Dep’t of
Cmty. Affairs v. Burdine450 U.S. 248, 253 (1981)).

C. Bifurcation of Buchanan’s Individual Claims

Buchanan asserts an individual claim of dietation based on a failure to hire. The
Court did not certify a “fdure to hire” class. To deternmenwhether bifurcation of Buchanan’s
claims will promote judicial economy, reduce tigk of confusion, and avoid prejudice to the
parties, the Court must assess and comparattednd evidence Buchanan intends to present §
trial to be presented by the class.

Plaintiffs assert in their opposition that Badkan’s claims “involve the same corpus of
facts” as those of the clas@kt. No. 363 (“Bifurcation Opposition)"at 5.) In support of that
statement, plaintiffs acknowledge that Buchanafégms and those of the class both arise under
the same statutory framework, namely Title VIl and rely on “TCS’s leadership directive to fav

South Asian visa holders, mapping of visa readykens in India to U.S. positions irrespective of

and practice method of proold. at 693.

12 See Semsroth v. City of Wichi&94 Fed.Appx. 707, 715 (10th Cir. 200B}vis V.
Coca—Cola Bottling Co. Conspb16 F.3d 955, 967-69 (11th Cir. 200Bgcon v. Honda of Am.
Mfg., 370 F.3d 565, 575 (6th Cir. 200Delestine v. Petroleos de Venezuella 3 F.3d 343,
355-56 (5th Cir. 2001)Gilty v. Vill. of Oak Park919 F.2d 1247, 1252 (7th Cir. 199D@wery v.
Circuit City Stores, In¢.158 F.3d 742, 761 (4th Cir. 1998acated on other grounds27 U.S.
1031, 119 S.Ct. 2388, 144 L.Ed.2d 790 (1998E also Schuler v. PricewaterhouseCoopers, LL
739 F.Supp.2d 1, 6 n. 2 (D.D.C.2010) (“Courts in gwher Circuit thahave touched on this
issue have indicated that amlividual plaintiff cannot maintaia pattern and practice claim.”)
(collecting cases).

or
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gualifications, earmarking U.S. jobs only fosa holders or expats, maintaining an
overwhelmingly South Asian workforce, trangi less-qualified visa holders, etcld.j First, the
fact that the claims of Buchanan and tresslarise under the sastatute does not support
plaintiffs’ assertion that the claims wikly on the same corpus of facts.

Second, the “leadership directive” to which ptéfs refer is, by plaintiffs’ own admission,
a directive to favor South Aen visa holders when mappiegisting employees to open
assignments. (4AC at 1 24 (“Tata haseaplicit corporate directive to favais South Asian visa
workersin staffing positions in the United States.”) (emphasis supplied}s the Court
previously noted, “plaintiffs offer no evidence olleadership directive, cporate directive, or
management decision with regaodhiring.” (Cert. Order at 34 (internal citations omitted).)
Similarly, allegations that TCShgaged in “mapping of visa readprkersin Indiato U.S.
positions . . . , earmarking U.S. jobs for only visa holders or éXpataintaining an
overwhelmingly South Asian workforce, atrdining [of] less-qualified visdnolders” all address
TCS’s conduct with respect to current em@ey and therefore would apply only to the
termination-based claims of the class. Towalpdaintiffs to presen¢vidence at a trial of
Buchanan'’s claims would result in confusion aodld lead to prejudice against TCS by allowing
Buchanan to benefit from factual allegati@mout TCS’s internal staffing process that are
otherwise not relevant todfailure-to-hire claims.

Further, plaintiffs also aver that at tri@8luchanan will “rely on the same statistical,
documentary, and testimonial evidence of TGfseriminatory policiesand their effect on non-
South Asian and non-Indian individuals.ld(at 6.) However, platiffs do not present any
examples of such evidence.akiiffs’ trial plan fails to povide additional “common evidence”
beyond that discussed here and suggests thatrter of plaintiffs’ common evidence is a patterrt

and practice method of proofS¢eDkt. No. 403-1 at 4-5.)

13 See alsaDkt. No. 218, Sur-Surreply in Supportdbtion for Class Certification at 1:3—
4; Dkt. No. 268, Discovery Joint Letter Brief at 7:25-8:2.

14 Pplaintiffs have previously defined “visa beks” as visa readyilividuals in India who
are working for TCS in other pomihs. (Dkt. No. 115 at 4.)
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Because Buchanan, as an individual priya#ntiff, is subject to a different burden-
shifting framework than will govern the claims oétblass and the overlap in the factual basis ot
Buchanan'’s claims relative to those of the clagainimal, bifurcatiorwould avoid confusion and
prejudice and would not sufasitially impact judiciaeconomy or efficiency dtial. Furthermore,
allowing Buchanan'’s trial to poeed as a single determination,tbas to liability and damages,
supports judicial economy and convemie. For these reasons, the CARANTS TCS’s motion
to bifurcate Buchanan'’s claims and to preclBdehanan from using the pattern and practice
method of proof in support of his private claim.

1. MoOTION TO COMPEL ARBITRATION

A. Standard

The Federal Arbitration Act (“FAA”) allows a pi to request that district court compel
arbitration and stay judicial proceedings. 9 U.&3, 4. Typically, the court’s role is limited to
determining whether: (i) an agreement exists betwthe parties to arbitegt(ii) the claims at
issue fall within the scope of the agreemend 6ii) the agreement is valid and enforceable.
Lifescan, Inc. v. PremieDiabetic Servs., Inc363 F.3d 1010, 1012 (9th Cir. 2004).

However, the strong presumption in favor dsitation “does not comf a right to compel
arbitration of any dipute at any time.Volt Info. Sciences, Inc. Bd. of Trustees of Leland
Stanford Jr. Univ.489 U.S. 468, 474 (1989). The FAA prosdeat arbitration agreements are
unenforceable where there are “such grounds asaiesty or in equity for the revocation of any
contract.” 9 U.S.C. § 2. “[G]enerally applidalrontract defenses,duas fraud, duress, or
unconscionability may be applied to invalidarbitration agreementgithout contravening
federal law.” Doctor’'s Assocs., Inc. v. Casarotel7 U.S. 574, 582 (1960). Thus, when
evaluating the enforceability afrbitration agreements, cousisould generally refer to the
applicable state law principles goverg for formation of contractsSeeFirst Options of
Chicago, Inc. v. Kaplanb14 U.S. 938, 944 (1993)gle v. Circuit City Stores328 F.3d 1165,
1170 (9th Cir. 2003).

10
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B. Analysis

As a preliminary matter, the parties do not dispeither the existee or applicability of
the arbitration agreements. Rather, plaintfistend that the agreements are unenforceable
because TCS has waived its right to demandration and the Nationwide Agreement contains
impermissible waiver and unconscionable prarisi (Dkt. No. 372 (“Arbitration Opposition”) at
1.) The Court addresses each.

The Court first considers whether TCS has wdiits right to demandrbitration. A party
seeking to prove waiver of a rigtat arbitration must demonstratél) knowledge of an existing
right to compel arbitration; (2cts inconsistent with that etigg right; and (3) prejudice to the
party opposing arbitratioresulting from such inconsistent actd/an Ness Townhouses v. Mar
Indus. Corp. 862 F.2d 754, 758 (9th Cir. 1988yt@rnal quotations omitted).

In evaluating these factors, the Court conggeimarily whether TCS’s apparent delay in
filing the instant motion resulted in prejadito the plaintiffs. Although TCS waited until
plaintiffs filed their Fourth Amended Complaitat assert its right tarbitration, TCS notified
plaintiffs of the existere of the arbitration agreements anéedeant’s intent to enforce them as
soon as plaintiffs’ implicated potential plaintiff to whom thagreements applied. (Dkt. No. 111
at 10 (averring that the claims of proposeaimiff Steven Webber are barred because “TCS
implemented arbitration agreements and classrmagtaivers with its employees on or about July
2015” and “Webber signed such a provision”).) Hhere plaintiffs wer@n notice regarding the
existence of the arbitration agreements and T@&st to enforce them, where applicable, prior
to plaintiffs’ motion for class aéfication (Dkt. No.115) and their opposition to TCS’s motion fof
summary judgment (Dkt. No. 121). Additionally, TCS notified plaintiffs of its position that
employees who signed the arbitration agreets cannot be counted among the class its
opposition to plaintiffs’ motion for clag=ertification. (Dkt No. 127 at 12 n.7.)

While in some circumstances, defendants’ delay may constitute cause to deny the mg

granting the motion here would mireeduce the size of the clas®t derail the litigation in its

11
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entirety™ Plaintiffs have not suggest that granting TCS’s motion Waffect their ability to
prosecute the instant class actidxithough parties dispute the pree size of the class, and as
discussed at the hearing, theu@t notes that even assuming rinars least favorable to the
plaintiffs (lowest class size and highest number of class members bound by arbitration) well
100 class members would remaiise€Arbitration Opposition at 3ert. Order at 35.) Such
reduction in class size would have no impacplamntiffs’ ability to maintain numerosity under
Fed. R. Civ. Proc. 23(a)(1p5eeMoeller v. Taco Bell Corp220 F.R.D. 604, 608 (N.D. Cal. 2004
(finding that a common sense approdo numerosity is reasonablsge also Californians for
Disability Rights, Inc. v. Cal Dep’t of Transf249 F.R.D. 334, 347 (N.D. Cal. 2008). Further, in
this context, all the parties’ litigation actiowsuld have had to occum any event—plaintiffs
knew of the arbitration agreements in draftingitimotion for class certification and opposition tc
TCS’s motion for summary judgment. There&fpthe granting of T€'s motion would not
prejudice plaintiffs. Accordingly, the Court finds that TCS haswvaved its right to arbitrated
claims brought by class members boibydhe arbitration agreements.

Having not found a waiver, the Court now tsito whether the arbitration agreements
contain impermissible prospective waiver ofeanployee’s federal antidiscrimination rightSee
14 Penn Plaza LLC v. Pye8i56 U.S. 247, 265, 274 (2009) (“federal antidiscrimination rights
may not be prospectively waived”). Plaintifle'gument in support of a finding of impermissible
waiver rest on the assertioratithe Ninth Circuit recognizes“distinct cause of action”
manifesting in a right to pursuance individuattpen and practice claimgArbitration Opposition
at 13.) Plaintiffs rely on #aNinth Circuit’s decision i©breyto support their claim. 400 F.3d at
694. As the Court discussed herédreyinvolved an employer’s obg#ion to the admissability
of statistical evidence and did mditectly address the plaintiff’'use of the pattern and practice

method of proof.ld. at 693. $ee suprdll.A.1). Additionally, the Court does not find persuasive

1> Delay could cause prejudice to the opposiagy, if a defendant strategically postured
the filing to serve as an alternag tactic to derail an action ongfter an adverse court ruling on
class certification. A motion to compel arbitration can be rgisexa to class certificationSee
e.g, Congdon v. Uber Techdl6-cv-02499-YGR, Dkt. Nos. 50, 68torvant et al v. P.F. Chang’s
China Bistro, Inc. et al.11-cv-05405-YGR, Dkt. Nos. 40, 64.
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plaintiffs’ argument thaleamsterpattern and practice burden-shifting framework is a
substantive right®

Plaintiffs also argue that the Nationwide Agreement violates the effective vindication
doctrine because it “preclude[s] introductioraofy pattern-or-practice gkence whatsoever, in
violation of the rights Plaintiffs and class mengenjoy in this forum.” (Arbitration Opposition
at 14-15 (citingObrey, 400 F.3d at 694).) Once again @eurt disagrees with plaintiffs’
characterization of the holding @brey. Furthermore, plaintiffs fhto point to any language in
the Nationwide Agreement in support of theguwamnent. Plaintiffs do note that the agreement
imposes the Federal Rules of Evidence, which sstgdbat any evidence admissible in this forun
would be admissible in the proposed arbitration foruch.at 15.)

Finally the Court addresses plaintiftdaim that the Nationwide Agreement is
unconscionable and recognizes tlatonscionability is determined by reference to applicable
state law.First Options of Chi., Inc. v. Kapla®14 U.S. 938, 944 (1995)T&T Mobility LLC v.
Conception563 U.S. 333, 339 (2011). Here, by its terargprcement and interpretation of the

Nationwide Agreement is controlled by the statevinch an employee was terminated. (Dkt. No.

331-1, Exh. 1.) Plaintiffs apply G#rnia law. (Arbitration (pposition at 16.) While the Court
has certified a nationwide clagsen if California law didjovern the unanscionability
determination for each of agreements at isplantiffs have not shown that the Nationwide
Agreement is both procedurally and substantively unconscion8ekBaltazar v. Forever 21,

Inc., 62 Cal.4th 1237, 1242 (2016) (noting thatamsxrionability under California law requires

1% In support of this argument, plaintiffs rely Bodriguez de Quijas v. Shearson/Americaln
ti

Exp., Inc, for the proposition that “[tlhe Supreme Court has held that a burden of proof cons
a substantive, rather th@nocedural, right thatannot be prospectively wad in an arbitration
agreement. 490 U.S. 477, 481 (1989). The Couedstbiat this citation does not stand for this
proposition. InRRodriguezthe Court explained that certain riglenshrined in the Securities Act,
including the right to selee judicial forum, werénot such essential features” of the Act that the
could be “construed to bar amgaiver” of those provisionsld. In so explaining, the Counioted
that the Securities Act conte “two different kinds of mvisions” and that “[sJome are
substantive, such as the provision placing on thersiié burden of proving lack of scienter whe
a buyer alleges fraud. Others are procedural.” In fact, the citation tevhich plaintiffs point
provides additional support for TCS’s motion to compel arbitrati®ee id(“[S]uspicion of
arbitration as a method of weakening the protectadfesded in the substantive law to would-be
complainants, . . . has fallen far out of step with our current strong endorsement of the federd
statutes favoring this matd of resolving disputes.”)
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both procedural and substantive anscionability). Plaintiffs regheir argument for substantive
unconscionability on the agreement’s “selectivef¢rlay [of] a pro-Defadant subset of the
Federal Rules of Civil Procedure,” namely that it allows TCS to file a motion to dismiss, while
denying the employee the opportunity to file aimmto strike or motion for judgment on the
pleadings. (Arbitration Opposition at 19.) Howevdaintiffs do not abstantively elaborate on
the unconscionability of that pcedural limitation. First, the procedural and evidentiary rules
apply equally to both sides equally.(Dkt. No. 331Exh. 1 at  3.) Second, the noted limitation
does not appear to rise to the level of unconsbitihha A defendant may use a motion to dismis
to test the adequacy of allegatidng a plaintiff unilaterally files a complaint. Motions to strike
are disfavored and at times adgre€oncerns of allegations in a palliling, and thus not relevant
in private arbitrations. Motions for judgmenrt the pleadings are easily recast in terms of
motions for summary judgment. Further, neithetholse motions are particularly relevant (nor
were they used) in this contexXn short, plaintiffs have failetb make a persuasive argument wit
respect to unconscionability.

For these reasons, the CoBRANTS TCS’s motion to compel arbitration of the claims
belonging to class members who signed tihération agreements described herein.
V. MOTION TO DECERTIFY THE CLASS

A. Standard

Fed. R. Civ. Pro. 23(c)(1)(C) permascourt to “alter[] or am&l[]” an order granting class
certification “before final judgmerit. The Ninth Circuit has similayl stated that district courts
may modify a class definition as a result of developments during the course of litiGa@on.

Armstrong v. Davis275 F.3d 849, 871 n. 28 (9th Cir. 2001 c@enizing that Rule 23 “provides

7 For the same reasons, the Court does ndtgfersuasive plaintiffargument that the
facially neutral summary judgment provision favdefendants in the arbitration context.

Plaintiffs merely cite filing data from federal courts to demonstrate the non-controversial position

that defendants use this motion more often plantiffs. (See Arbitration Opposition at 19 (citing
Fed. Judicial Ctr., Report on Surang Judgment Practices Acrosssiicts with variations in

Local Rules (Aug. 13, 2008)).) Similarly, the Cofimds unpersuasive plaintiffs’ argument that
the application of the Federal Rules of Eende, in their entirety, render the agreement
substantively unconscionable. Plaintiffs do piivide any citations teupport this proposition
other tharWilliams v. lllinois 567 U.S. 60, 69-70 (2012) which meretgicates that evidentiary
rules are unnecessary in a bench trial.
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district courts with broad disdren to determine whether a cledould be certified, and to revisit
that certification” and thdthe district court may efine the class”) (citingenk v. Oregon State
Bd. of Higher Educ816 F.2d 458, 467 (9th Cir.1987)).

District courts have eesponsibility to review comually “the appropriateness of a
certified class in light oflevelopments subsequent to class certificdti@chilling v. TransCor
Am., LLG 2012 WL 4859020, atL (N.D. Cal. 2012)see also Richardson v. Byrd09 F.2d
1016, 1019 (5th Cir. 1983) (“Under Rule 23 thentistcourt is charged with the duty of
monitoring its class decisions light of the evidentiary developent of the case. The district
judge must define, redefine, subclass, and dégadiappropriate in response to the progression
of the case from assertion to facts.”)

B. Analysis

Much of TCS’s motion to decertify the classies on arguments as to the strength and
validity of plaintiffs’ evidence of discrimirteon, which, defendant avers, undermine commonality
and predominance. Specifically, TCS argues (ihatvoluntary terminatins are “too rare” at
TCS to constitute evidence of intentional discnation; (ii) plaintiffs’ own witnesses’ testimony
undermines their assertion of a companywide pafagiscrimination; andiii) TCS’s use of the
term “unallocated” does not comport with pléiis’ allegations as to individuals in the
“unallocated” group. $eeDkt. No. 335 (“Decertification Motion”).) Additionally, TCS argues in
its reply that the evidence defendant plans togmtest trial will address individualized issues anc
will therefore undermine predominance&e€Dkt. No. 385 (“Decertificaon Reply”) at 3.)

The Court is not persuaded that any of #etdal deficiencies to which TCS points chang

(1)

its analysis as to commonality and predomasanThe three common issues upon which the Coprt
found predominance for purposeasd certification were wheth@ TCS engaged in a pattern
and practice of discrimination aigst non-South Asians, (ii) ptaiffs and the proposed classes

are entitled to injunctive reliefnd (iii) the availability of punitie damages. All remain. TCS’s

arguments as to the strength of plaintiffs’ evidence does not warrant decertification. (Cert. Qrder

at 32.);see alsdVal-Mart Stores, Inc. v. DukeS64 U.S. 338, 352 (2011).
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Although TCS fails to raise issues with goeninance or commonality sufficient to warrant
decertification of the class, the Court is paded by TCS’s argument that the class definition
should be further refined. In light of the Ctsigrant of TCS’s motion to compel arbitration,
those individuals who executed the arbitratioreagients described herein should be excluded
from the class. Additionally, as noted above, plaintiffs’ evidence in support of TCS’s general
policy of discrimination focuses on TCS'’s allelgdiscrimination in allocating, and de-allocating,
benched employees to open client projec&eeCert. Order at 32.) Thefore the Court finds that
the class definition should be refined to make more explicit these findings.

For these reasons, the CobDanIiEs TCS’s motion decertify the class as framed and
REFINES the definition of the class in accordanaéh this Order as set forth below.

V. CONCLUSION

For the reasons disaed above, the CoufiRDERS as follows:

1. Defendant’s motion to bifurcate the claiwfsplaintiff Buchanan from those of the

other plaintiffs and the class @RANTED.

2. Defendant’'s motion to compel arbitrationaéims class members with whom it has

arbitration agreements (3RANTED.

3. Defendant’s motion for deceritation of the class IBENIED as framed, but the Court

REFINES the definition of the class as follows:

All individuals who are not of South Asiaace or Indiamational origin who
were employed by [TCS] in the United Statee;e subject to a policy or practice
of benching and allocation, were placed in an unallocated status and were
terminated between April 14, 2011 and [December 27, 28id'yho are not
bound by an arbitration agreement with TCS.

This terminates Dkt. Nos. 330, 331, 335, 368, and 369.

T 1SS0 ORDERED.

Dated: July 23, 2018 %ﬁ%@,—
VONNE GONZALEZ %GERS

UNITED STATES DISTRICT COURT JUDGE
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