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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

CHRISTOPHER SLAIGHT , ET AL ., CaseNo. 15-cv-01696-YGR

Plaintiffs,

ORDER GRANTING IN PART AND DENYING
VS. IN PART PLAINTIFFS " M OTION FOR
REVIEW OF CLERK'STAXATION OF COSTS

Re: Dkt. No. 710

TATA CONSULTANCY SERVICES, LTD,

Defendant

Plaintiffs Christopher SlaighBeyed Amir Masoudi, and Nobel Mandili, as well as the
class they represent, have filed a Motion foviBe of Clerk’s Taxation of Costs of prevailing
party, defendant Tata Consultancy Serviced,(LICS”). (Dkt. No. 710 (“Motion”).) Having
carefully considered the papers submitted, anthi® reasons set forth below, the Court hereby
GRANTS IN PART andDENIES IN PART the motion as stated herein.

l. BACKGROUND

On January 2, 2019, following this Court’s entrypaftial judgment in favor of TCS based
on the jury verdict rendered on November 28, 2018 Tifed with the Clerk of the Court a Bill of
Costs seeking $489,576.17 in costs. (Dkt. No.(BDC").) On January 28, 2019, plaintiffs
filed improperly generic objeatns to TCS’s Bill of Costs. (Dkt. No. 698.) On February 15,
2019, the Clerk of the Court issued an order awarding TCS $489,537.60. (Dkt. No. 709.) TH

instant motion followed.

1 As the Court noted in its February 12, 2@it@er striking portions gflaintiffs’ objection
as well as TCS’s response thereto, plaintibtgjection that “the Cotishould exercise its
discretion to decline to tacosts, as an award of cestould be inequitable,5€eDkt. No. 698 at
2:18-10:5) was not properly chataigzed as “specific objections &my item of cost claimed in
[TCS’s] bill, succinctly setting foht the grounds of each objection.SgeDkt. No. 708 (citing
Civil L.R. 54-2(a)).) Accordingly, the Court instied parties to comply with Federal Rule of
Civil Procedure 54(d)(1) andivil Local Rule 54-2. $eed.)
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Il. LEGAL STANDARD
“An award of standard costs in federal casmormally governed by Federal Rule of Civil

Procedure 54(d)."Champion Produce, Inc. v. Ruby Robinson @42 F.3d 1016, 1022 (9th Cir.
Idaho 2003) (denial upheld in breach of contract action). Rulg@Jj&ates: “[u]nless a federal
statute, these rules, or a cooarder provides otherwise, cositiier than attorney’s fees—should
be allowed to the prevailing party . . . .” FR8#Hd). The types of costs that may be awarded
under Rule 54(d) are limited to those enunedtan 28 U.S.C. § 1920 (“Section 1920").
Taniguchi v. Kan Pacific Saipan, Lid66 U.S. 560, 572-73 (201@rawford Fitting Co. v. J.T.
Gibbons, Inc.482 U.S. 437, 441-442 (1987). Those costs include:

(1) Fees of the clerk and marshal,

(2) Fees for printed or electronicallgaorded transcripts necessarily obtained
for use in the case;

(3) Fees and disbursemefts printing and witnesses;

(4) Fees for exemplification and thest® of making copies of any materials
where the copies are necessarily obtained for use in the case;

(5) Docket fees under section 1923 of this title;

(6) Compensation of court appointed estpecompensation of interpreters, and
salaries, fees, expenses, and cosgpetial interpretation services under
section 1828 of this title.

28 U.S.C. § 1920.

Local Rule 54-1 requires thafpaevailing party claiming taxablcosts serve a bill of costs
no later than 14 days after entry of judgmentjrsgatach item specificallyna separately. Civ. L.
R. 54-1(a). The bill of costs must be supporteamyffidavit that the costs are stated correctly
and incurred necessarily, and it must attagspsrting documentation for each item claimédl.

The court reviewsle novathe Clerk’s taxation of costsSee Lopez v. San Francisco
Unified School Dist.385 F.Supp.2d. 981, 1001 (N.D. Cal. 200B)strict courts have “wide
discretion” in determining whether and to weatent prevailing parties may be awarded costs
pursuant to Rule 54(dX-S-H Plastics, Inc. v. Carolite, Inc408 F.2d 54, 60 (9th Cir.1969).

Generally, Rule 54(d)(1) creates a presumption in favor of awarding costs to a prevalil
party, but the district court may refueaward costs within its discretioseeFRCP 54(d)(1);
Association of Mexican-American Educators v. Califor@i&l F.3d 572, 591 (9th Cir. Cal. 2000)
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(denial of costs upheld &ction regarding allegedly discriminatdgst by public sgool districts).
The losing party has the burden to “shatwy costs should not be awarded&ave Our Valley v.
Sound Transit335 F.3d 932, 944-45 (9th Cir. 2003). However, the presumption in favor of
awarding costs to the prevailingrpadoes not relieve that partyofn its obligation to itemize its
costs with sufficient detail to establish tle@ich expense is tébla under section 192%Gee
Plantronics, Inc. v. Aliph, Inc09-cv-1714 WHA(LB), 2012 WL 67617% at *3 (N.D. Cal. Oct.
23, 2012)Oracle America, Inc. v. Google, In&Np. C 10-03561 WHA, 2012 WL 3822129, at *3
(N.D. Cal. Sept.4, 20125ccord In re Ricoh Co., Ltd. Patent Liti¢61 F.3d 1361, 1368 (Fed.

Cir. 2011) (applying Ninth Circuit law to deny costs to a prevailing party that “did not meet its

burden” to itemize costs with spécity). “Once a prevailing paytestablishes that the expense i$

taxable under section 1920, théve presumption appliesPlantronics,2012 WL 6761576 at *3.
1. ANALYSIS

Under Federal Rule of Civil Procedure 54{fa@re is a presumption in favor of awarding
costs to prevailing parties, atite losing party must show whyste should not be awarded even
in civil rights casesSee Save Our Valley v. Sound Trar&35 F.3d 932, 944-45 (9th Cir. 2003);
see also Draper v. Rosari836 F.3d 1072, 1090 (9th Cir. 2016). Because plaintiffs brought th
instant action pursuant to Title VIl and 423.JC. § 1981, both of which entitle a prevailing
defendant to recover costs, they are liable for such c8sts.NOW v. Bank of Cali., Nat'l Ass'n
680 F.2d 1291, 1294 (9th Cir. 1982).

Here, plaintiffs contend that the Clerk’s tawatiof costs errs in tee ways. Plaintiffs
contend that (A) TCS’s bill of costs contaimsn-taxable, unnecessary, and unsupported expen
(B) costs, no matter the amount, cannot be taxathsigabsent class meeis; and (C) the Court
should exercise its discretion to tiee to tax costs based on equityseéMotion at 2.)

A. Sufficiency of TCS’s Bill of Costs

First, plaintiffs argue that nearly eyerost sought by TCS is without sufficient
explanation because TCS did not submit an afftdaplaining the costs it seeks and the reason
they were incurred and thereéofails to meet its burden undée Civil Local Rule 54(d) and

Ninth Circuit precedent. (Motion &) This argument fails becauS€S'’s bill of costs uses Form
3
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CAND 133, the form provided by and available oa tebsite of the United States District Court
for the Northern District of California.SeeBOC.) The form includes the required affidavit
pursuant to 28. U.S. C. § 1924d.(at 2, item 10.)

Next, plaintiffs argue that d&ast some of TCS’s cosdse “affirmatively unallowable,”
and therefore the Court lacks discretion to award them, bedssedosts are not specifically
enumerated in 28 U.S.C. § 1920d. @t 9-10.) As noted above gtitypes of costs that may be
awarded under Rule 54(dje limited to those enunaed in Section 1920Taniguchj 566 U.S.
at 572-73Crawford Fitting Co0.482 U.S. at 441-442. Those costs include:

(1) Fees of the clerk and marshal,

(2) Fees for printed or electronicallgaorded transcripts necessarily obtained
for use in the case;

(3) Fees and disbursemefts printing and witnesses;

(4) Fees for exemplification and thest® of making copies of any materials
where the copies are necessarily obtained for use in the case;

(5) Docket fees under section 1923 of this title;

(6) Compensation of court appointed estpecompensation of interpreters, and
salaries, fees, expenses, and cosgpetial interpretation services under
section 1828 of this title.

18 U.S.C. § 1920. When construing these categariests must “hew closely to the statute’s
language, scheme, and context” because “[Section] 1920 is ndmitec, and modest in scope,”
Kalitta Air LLC v. Cent. Tex. Airborne Sys. In¢41 F.3d 955, 958 (9th Cir. 2013) (citing
Taniguchj 566 U.S. at 572-73), and “[tjJaxable coats limited to relatigly minor, incidental
expenses.”Taniguchj 566 U.S. at 573.

Plaintiffs assert that (1) T&improperly categorizes many it discoveryexpenses as
copying fees under Section 1920(4); (2) TCS’s dejwsitanscript costs exceed those allowed K
local rule; (3) TCS’s depositiorxRibit printing costexceed those allowed by local rule; (4)
TCS'’s costs for reporter’s transcripts exceed tladiseved by local rule d were not necessarily
obtained for use in the s&; (5) TCS'’s trial exhibit printing is not taxable and is insufficiently
documented; (6) TCS’s costs for trial visual-préparation exceed those allowed by local rule
and/or are not acts of copying or exemplifica; and (7) TCS’s witness travel costs are

insufficiently documented and/or exceed the expeallewed by statute(Motion at 10-23.) The
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Court addresses each argument in turn.

1. Discovery Expenses as Copying Fees

TCS'’s Bill of Costs includes $300,383.57 in disagveosts. (BOC, Ex. A (“Index”) at A-
96—A-196.) TCS describes each of these itenfall&sg into the categorgf “Disclosure/Formal
Discovery Documents, Civil LR 54-3(d)(2).1d() That portion of the local rule states that the
“cost of reproducing disclosure or formal discgvdocuments when used for any purpose in the
case is allowable.” Civil L.R54-3(d)(2). Section 1920(4) permits taxation of “fees for
exemplification and the cost of making copies” baly if “necessarily obtained for use in this
case.” 28 U.S.C. § 1920(4). Therefore, in ordette cost of reproduction to qualify for taxatiorn
under Section 1920(4), the costs must be for “augpyand necessarily obtained for use in the
case.In re Online DVD-Rental Antitrust Litig779 F.3d 914, 929 (9th Cir. 2015).

a. TCS'’s File Processing Costs

TCS seeks $216,213.04 for various diggry processing costsSéelndex at A-117-A-
120, A-122, A-149, A-150, A-152, A-153, A-156—-A-158, A-166Blaintiffs argue that these
costs are not for “copying” because they @n@cessing charges for electronically stored
information (“ESI”). However, some procesgicharges for ESI do constitute “copying” and car
therefore be taxablender Section 1920(4)0nline DVD-Rental779 F.3d at 930-32 (finding that
costs “attributable to optical ahacter recognition ["OCR”],anverting documents to TIFF, and
‘endorsing activities[,]"”” “which include the bBnding of image filesvith unique sequential
production numbers and confidentiality designatiare taxable costs)The types of processing
enumerated by TCS fall into this categorgeéindex at A-117-A-120, A-122, A-149, A-150, A-
152, A-153, A-156—A-158, A-166 (including OCR of dmeents, TIFF conversion, processing of
native files, endorsing imagesiydabranding). Accordingly, ¢hCourt finds that these ESI
processing costs constitute copying.

\\

2 See als®BOC, Ex. B (“Receipts”) at A-117 B.44), A-118 ($50), A-119 ($50), A-120
($50), A-122 ($665.18), A-149 ($7.91), A-18827,330), A-152 ($42,033), A-153 ($133,832), A-
156 ($50), A-157 ($346.89), A-1584,635.75), A-166 ($27,076).
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Plaintiffs further assert that for “most” of these discovery processing costs, “TCS fails
identify the processed documentsexplain the function, significae, or necessary of each act of
processing.” (Motion at 13.) HKeever, plaintiffs misrepresettte Ninth Circuit’s direction in
Online DVD-Rental Therein, the court instcts that Section 1920(4) ‘gaires that the tasks and
services for which an award ofstse is begin considered mustdescribed and established with
sufficient specificity, particularity, and clarity as to permit a determination that the costs are
awarded for making copies.” 779 F.3d at 928. Toiss not require, as plaiffis assert, that TCS
explainthe significant of each act of processingccérdingly, the Court finds TCS’s discovery
processing costs of $216,213.04 appropriate.

b. TCS’s TIFF Conversion Costs

TCS seeks $6,967.15 for tasks related to the conversion of documents to TIFF format.

(Seelndex at A-96, A-98-102, A-107, A-11A;122, A-124, A-142, A-148, A-152, A-178) As
noted above, converting a file may qualify as “cogyt but “the further detenination is required
whether the copies were necessasltyained for use in the litigation.Online DVD-Rental779
F.3d at 928-30.

Plaintiffs argue that theSEFF conversion costs were noécessarily incurred because,
based on their review of TCS’s receipts, TCS hagbaly converted native files to TIFF format in
order to load them into the Relativity compupeogram for internal @-production review using
that software. (Motion at 14i{mg Receipts at A-98).) Platffs further contend that “TCS
neither identifies the files processedeaplains the processing’s purposeld.X In support of this
argument, plaintiffs rely on an email exchangealvling instructions for a Relativity file load.
(SeeReceipts at A-98.) The Court does not aghe this document establishes that TCS had

previously converted native files to TIFF rendg the taxed conversion costs duplicative.

3 “The .tif extension connes a TIFF file, ‘[a] widely usd and supported graphic file
format . . . for storing . . . images.Country Vinter of N.C., LLC v. E. & J. Gallo Winery, Inc.
718 F.3d 249, 253 n.5 (4th Cir. 2013) (internal citation omitted).

4 See als®Receipts at A-96, ($342.96), A-9840.29), A-107, A-114, A-122, A-124, A-
142, A-148, A-152, A-178
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Additionally, for the reasons statatbove, the Court finds unpersivasplaintiffs’ insistence that
TCS must explain the function efich act of processing. Accordingly, the Court finds TCS’s
TIFF conversion costs appropriate.
c. TCS’s Hard Drive Costs

TCS seeks $18,561.86 for the purchase of 88 tidves, including sales taxSé€elndex
at A-110, A-151, A-153, A-158, A59, A-163, A-165-A-167, A-175, A-178.Plaintiffs argue
that because TCS produced only 13 hard drieesaining documents to plaintiffs, and because
the invoices make clear that some of the haintedrwere used in TCS’s data collection process
not its production process, the Cosinould reduce this request by $15,756.7{Motion at 15.)

TCS does not provide any response regardingsbkeof the 74 hard drives. Because costs

compensable under Section 1920 are only permitted for preparation and duplication of document

not the efforts incurred in assembling, collegtior processing thesdocuments, the Court
GRANTS plaintiffs’ motion andRebuces TCS'’s hard drive costs by $15,756.73eeZuill v.
Shanahan80 F.3d 1136, 1371 (9th Cir. 1996).
d. TCS’s Costs Associated with Printing and Blowbacks
TCS seeks $57,390.61 for printing53876 pages of documentsSegindex at A-97, A-
101-106, A-108-116, A-125, A-126, A-128-135, A-137, A-139, A-141, A-143-147, A-149, A

150, A-152, A-154-157, A-160-165, A-168-186.) Plaintiffs ddbat because the case involvec
no hard copy document production, these copieisabvery documents were created for the
convenience of counsel, rather than for productemd are therefore not necessarily obtained.
(Motion at 15.) Plaintiffgoint to specific printing expeas as “created solely for the

convenience of counsel” and assert that forémeainder, TCS has not sufficient documented th

11%

costs to show what was printed and whigl. &t 15-16.) Plaintiffs ab argue that “certain line

5> See als®Receipts at A-110 (15 hard drives, $2,861.25), A-151 (21 hard drives,
$4,005.75), A-153 (32 hard drives, $6,104.00), A-15B4fd drive, $190.75), A-159 (1 hard
drive, $174.40), A-163 (1 hard drive, $163.50)185 (1 hard drive, $196.20), A-166 (6 hard
drive, $2,289.00), A-167 (1 hard drive, $321.55)1 76 (5 hard drives, $1,907.50), A-178 (2 hard
drives, $348.80).)

¢ Plaintiffs calculate tis amount based on the average hard drive price of $215.85.
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items are clearly impermissible[,]” such astsoincurred for “premium printing services,”
including 38,578 pages printed in colotd.(at 16.) TCS does nappear to contest this
argument. $eeOpp. at 21-22 (specifically addresgionly plaintiffs’ arguments about
$216,213.04 in discovery processing costs and Tdfiversion expenses).) TCS does aver that
the costs sought each fall into the categaieemerated in the form CAND 133. (Opp. at 20
(citing BOC at ECF 4).) However,ithchart lists thékinds of documenproductioncosts [that]
are generally considered taxable” and therefore does not address plaintiffs’ argument that th
documents were not used for the purposes of product®eeBOC at ECF 4 (emphasis
supplied).) Accordingly, the CouBRANTS plaintiffs’ motion andREDUCES TCS’s costs for
printing and blowbacks by $57,390.61.

2. Deposition Transcript Costs

TCS seeks $62,688.15 in expenses related to deposition trans@igendex at A-9—A-
54.) Local Rule 54-3(c)(1) allowtaxation of costs of “an origah and one copy of any deposition
(including videotaped depositions)jtlhe cost of reproducing exhibits to depositions,” notary
fees, and “[t]he attendance feeaofeporter when a witness fails to appear[.]” Civil L.R. 54-
3(c)(1). Plaintiffs contend that TCS’s depamsititranscript expensesterd beyond those allowed
by the rule because they include (a) shipping laandling costs, (b) videography expenses, and
(c) excess copies. (dfion at 17-18.)

a. Shipping and Handling Costs

TCS seeks shipping and handling costs foryedeposition transcript, except for one.
(Seelndex A-10—A-54.) Plaintiffs argue that becatise “cost of shipping deposition transcripts
.. . does not fall within the antlof allowable costs]” the court should uce TCS’s deposition
expenses $1,425.00. (Motion at 17 (cittagerrero v. Cal. Dep't of Corr. & RehalNo. 13-
05671 WHA, 2017 WL 6270383, at *4 (N.D. Cal. De@017)).) The Court finds that although
the costs of shipping and handling are p&t seunallowable, TCS fails to provide authority for
taxation of costs foovernightshipping. See City of Alameda, Cal. v. Nuveen Mun. High Incomg

Opportunity FundNo. C 08-4575 SI, 2012 WL 177566, at(®8.D. Cal. Jan 23, 2012) (noting

that the “normal practice in the Northern Distigto disallow any postage and handling charges

8
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that exceed the rate of regular first-class maisiandling” and sustaining objection to overnight

delivery charges) (internal citations omittédBecause the Court cannot determine how much ¢
the $55.00 per deposition was for the expedited nafutee overnight delivery of the transcripts
(seeReceipts at A-10-A-54), and ntteanative is provided, the CoUBRANTS plaintiffs’ motion
andREDUCES TCS'’s shipping and handling costs by $1,425.00.

b. Videography Expenses

TCS seeks $21,472.50 for synchronizatieesfand $1,623.80 for “transcript video
surcharges.” §eelndex A-15, A-16, A-18, A-19, A-21-R5, A-29, A-34-A-37, A-40, A-42—-A-
45, A-53.} “[T]he costs of deposition editing angnehronizing are not authorized by § 1920.”
Kalitta Air L.L.C. v. Central Texas Airborne System |i7é1 F.3d 955, 958 (9th Cir. 201%3).
Accordingly, the CourGRANTS plaintiffs’ motion andREDUCES TCS’s deposition transcript
expenses by $21,472.50.

Plaintiffs argue that the Court should@keduce TCS’s deposition expenses by $1,623.¢
(Motion at 18.) Specifically, platiffs contend that “transcript deo surcharges” represent either
a service fee, which, plaintifsrgue, should be disallowed und&litta, or a charge for the video
itself. (Id.) If the surcharge does represent a chargth®ovideo itself, plaintiffs argue that the
video constitutes third copy and therefore exceeds thetsallowed under Local Rule 54-

3(c)(1). (d.) The Court agrees. Accordingly, the CABRANTS plaintiffs’ motion andREDUCES

’ TCS's citation to this Court’s decision kiranson v. Federal Express Corporatidnes
not persuade. (Opp. at 19 (citing No.&t05826-YGR, 2013 WL 65088, at 13 (N.D. Cal.
Dec. 11, 2013).) IKranson the Court approved taxation of costs associated with shipping an
handling fees in the amount of $145.2&anson 2013 WL 6503308, at 13. Here, TCS seeks
$1,425.00 in such fees.

8 See als®Receipts A-15 ($77.70 and 1,092.50), A-16 ($81.30 and $1,325.00), A-18
($73.80 and $1,286.25), A-19 ($45.30 and $860.A@1 ($40.50 and $898.75), A-22 ($51.00
and $666.25), A-23 ($29.10 and $705.0024A($48.90 and $1,015.00), A-25 ($68.10 and
$976.25), A-29 ($113.00 and $1,268.75), A($91.50 and $1,015.00), A-35 ($60.00 and
$787.50), A-36 ($40.00 and $612.50), A-$1.836.40 and $1,400.00), A-40 ($160.00 and
$1,443.75), A-42 ($60.60 and $1,131.25), A(885.80 and $1,015.00), A-44 ($70.50 and
$1,480.00), A-45 ($110,80 and $1,015.00), A-53 ($179.50 and $1,487.50).

® Each of the cases to which TCS citesupport of its asston that videography
expenses should be taxed predageNinth Circuit's decision iKalitta. (SeeOpp. at 19.)

9
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TCS'’s deposition transcript expenses by $1,623.80.
c. Excess Copies

Plaintiffs contend that TCS seeks costs forerthan two copies of the transcripts from
TSG Reporting. $eeReceipts at A-10-A-14, A-1A-20, A-26-A-28, A-33, A-41, A-54.)
Therefore, they argue, the Court should reduc8’$ @eposition transcript costs by one third, or
$1,787.75. (Motion at 18.) Plaintiffs furthessert that the invoicder A-17, A-26, and A-54
each contain a fourth rough transcript ddeion to the three-transcript packag&eéd. at A-17,
A-26, A-54.) Therefore, they gme, the Court should furtherdwce TCS’s deposition transcript
costs by an additionaB26. (Motion at 18.)

Although the Court agrees that Local Rule 5d}3() allows taxation of costs for only one
original and one copy, the Court does not find eweenf taxation of the third and fourth copies
asserted by plaintiffs ithe relevant invoice¥. Accordingly, the finds TCS’s costs for deposition
transcripts for “excess copies” appropriate.

3. Deposition Exhibit Printing Costs

TCS seeks $10,903.59 for “deposition exhibit printingSedindex at A-56—A-95.)
Plaintiffs assert that theseste exceed the depositi exhibit costs fronthe deposition invoices
that total $1,772.25 (Motion at 19.) Plairiffs contend that this “excess results from TCS'’s
attempt to tax printing costs for a large numiedocuments printed in anticipation of the
deposition[,]” which fall outsle the ambit of reproducirexhibit to dispositions. 1q.) Plaintiffs

further argue that “most of these copies werenegessarily obtained for @n this case because

10 SeeReceipts at A-10-A-14 (invoice refleaise certified transcript); A-17 (invoice
reflects certified transcript, ceifigfd transcript — 3 day deliverynd rough transcript, but Index at
A-17 shows amount taxed for certified trangtrrough transcript,rad shipping and handling
only); A-26 (same, for A-26); A&7 (invoice reflects “Certified _MEG”); A-28 (invoice reflects
one certified transcript); A-33 (same); A-4h\oice reflects “Certified —- MPEG” marked as
“‘complimentary”); A-54 (invoice reflects oreertified and oneough transcript).

11 plaintiffs calculate a total based on tbkowing totals: Receipts at A-15 ($84.60), A-
16 ($76.70), A-18 ($36.55), A-19 ($10.35), A-@P9.35), A-22 ($26.10), A-23 ($32.40), A-24
($76.20), A-25 ($27.90), A-29 ($29.15), A-BE33.55), A-35 ($68.20), A-36 ($11.55), A-37
($73.15), A-40 ($69.30), A-42 ($79.60). A-4851.00), A-44 ($47.25), A-45 ($69.20), A-53
($28.05).

10




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R R
o ~N o U~ W N P O © 0 N O U~ W N B O

TCS printed an extraordinary number of unnecessary documents that were not introduced at
depositions.” Id.) Therefore, plaintiffs request thitie Court reduce TCS’s deposition exhibits
costs by $9,131.34.1d.)

Plaintiffs are correct that undtehe Local Rules, “[tlhe costf reproducing exhibits to
depositions is allowable if the cost of the deposition is allowable.” igMatt 18-19 (citing Civil
L.R. 54-3(c)(3)).) However, the Local Rules apsovide for the “cost ofeproducing disclosure
of formal discovery documents when usedany purpose in the caseCivil L.R. 54-3(d)(2).
Plaintiffs have not presentedyaauthority to suggest that B3 stated purpose of use in
anticipated deposition does not so qualijccordingly, the Court finds TCS’s costs for
deposition exhibit printig are appropriate.

4. Reporter’'s Transcripts

TCS seeks $9,681.36 in costs for transsrof the court reporterSéelndex at A-1-A-8.)
Civil Local Rule 54-3(b) permits taxation of “[t]le®sts of transcripts necessarily obtained for ar
appeal.” Civil L.R. 54-3(b)(1). The same rule gisovides that “[t]he costf other transcripts is
not normally allowable unless, be&oit is incurred, it is approvday a Judge or stipulated to be
recoverable by counsel.” Civil L.R. 54-3(b)(3laintiffs argue thaihese costs are improper
because (a) several of these s@ipts are for “miscellaneous hewmy(s,]” (b) the costs include
daily trial transcripts, and (c) TCS seeks costsvi@ copies of those daily trial transcripts.
(Motion 19.)

a. Miscellaneous Hearings

Plaintiffs assert that because the traqgsnnvoiced in A-2 and A-4—A-8 relate to
miscellaneous hearings, TCS'’s reporteram$cript costs should be reduced by $1,551.20.
(Motion at 19.) The “miscellameis hearings” reflected in thesanscripts include the pretrial
conferenceqeeA-2; Dkt. No. 616); a further case managnt conference during which the Cour
addressed a then-pending motiorstiagke an amended complaisegA-4; Dkt. No. 69); the
hearing on defendant’s motion forsmary judgment as well as piiffs’ motions to strike, for
leave to file a fourth amendedroplaint, and to certify a classgeA-5; Dkt. No. 229); the

hearing on plaintiffs’ motions for approval of ctasotice, for judgment on the pleadings, and for
11
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invalidation of release agreemerdedA-6; Dkt. No. 410); a discovg hearing regarding requests
from plaintiffs that the court force defendanmtanswer informal questions about previously
produced documents and apparthird-party to gather arskcure data from defendase€A-7;
Dkt. Nos. 172, 174); a discovery hearingasding production of a privilege loggeA-8; Dkt.
No. 302). The Court finds that these heariwgse not “miscellaneous” and, in fact, concern
issues relevant to this pending motion andntfadion for a new trial. The Court finds these
transcripts were necessarily oloiad for the purposes of appeal.
b. Daily Trial Transcripts

Plaintiffs assert that becaugaily trial transcripts were not necessarily obtained for use i
the case, and daily delivery wast necessarily obtained fopgeal, those costs should be
disallowed!? (Motion at 20.) “[V]ariouscourts in the Northern Distti tax the costs for pretrial
hearing transcripts for claim consttiomn and summary judgment hearing8gple Inc. v.
Samsung Elecs. Co., LtdNo. 11-CV-01846, 2014 WL 4745933, at *7 (N.D. Cal. Sept. 19, 014
(citations omitted). While the costs of other transcripts are not usually recoverable, parties
“reasonably could incur the expensf obtaining transcripts of alf the court proceedings” where
a case is “contentiously litigated, and the parties ... often made arguments based on the wor
recently spoken by participants or by the cosstnetimes using strained interpretations of the
words or pulling them out of context#&ffymetrix, Inc. v. Multilyte LtdNo. C-03-03779 WHA,
2005 WL 2072113, at *2 (citintntermedics, Inc. v. Ventriteio. C-90-20233 JW (WDB), 1993
WL 515879, at *4 (N.D. Cal. Dec. 2, 1993)). Thetant action certainly g into the latter
category. Accordingly, the Court finds that the d#ilgtl transcripts were necessarily obtained fg
use in the case and dadglivery was appropriate.

c. Two Copies of Daily Trial Transcripts

Plaintiffs contend that TCS seeks costs for twpies of the daily trigranscripts and that

its transcript expenses should therefore be reduced by $1,150.80 to deduct the additional co

(Motion at 20.) However, the relevant ingeiindicates that TCS seeks costs for “ORIGINAL

12 1n any event, plaintiffs do not providecalculation of by how mzh they would like to
reduce TCS'’s reporter transcript costs.
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PLUS ONE (TWO),” which plainffs concede allowed by Local Rule 54-3(b). Accordingly the
Court finds TCS’s costs for reger transcripts appropriate.

5. Trial Exhibit Printing

The Clerk of the Court taxed $52,783.18ld $52,821.76 TCS sought for trial exhibit
printing. Seelndex at A-187—A-209.) Under the LocallRs, “[the cosf reproducing trial
exhibits is allowable to the extetfitat a Judge requires copies togpevided.” Civil L.R. 54-3(d).
Per the Court’s standing order regagdpretrial instructions in @il cases, for a jury trial, the
parties must provide two printedts®f exhibits, one for use indtirial and to be provided to
jurors and one for the Court, which may algke the form of witness binders.

a. Plaintiffs’ Exhibits

TCS seeks $5,192.97 for printing copies of plaintiffs’ exhibi&ee(ndex at A-190.) TCS
does not contend¢eOpp. at 22), and the Court will nagsaime, that TCS was responsible for
printing the plaintiffs’ portion othe two required sets of triakleibits in addition to its own.
Accordingly, the CourGRANTS plaintiffs’ motion andREDUCES by $5,192.97 TCS's trial exhibit
printing costs.

b. Defendant’s Exhibits

The Clerk of the Court taxed $47,590.21 of the $47,628.79 TCS sought for printing its
exhibits. Seelndex at A-187—-A-189, A-191-209PRlaintiffs contend that TCS not only seeks
costs beyond the single set of eits required by the Court, balso avers that TCS’s single set
(A-208) is unreasonable. (Moti@t 21.) Specifically, @lintiffs argue that TS'’s effort to seek
over $36,000 for printing all of the documents lista its 1,713-page exhilist, which totaled
120,000 pages, is unjustified as it includes pnm®3,354 pages of documents that appear to
correspond to the excluded termination filea abst of $3,970 as well as 19,708 pages of color
printing at the cost of $18,722.60d. Plaintiffs further aver tt TCS provides no explanation
of the exhibits printed or thepurpose and therefore fails to méstburden to show that the costs
are taxable. I(.) Accordingly, plaintiffs ask thahe Court deny in full TCS’s costs for
preparation of trial exhibits.Id. at 22.) The Court agrees. Agntioned during pretrial hearings,

defendant’s approach to tri@khibits was unreasonable.
13
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TCS fails to provide any information regarditrial exhibits in reponse to plaintiffs’
motion. Therefore the Court presumes that defendamtedes that plaintiffs are correct that the
costs described at A-208 represehtsset delivered to the Coydrsuant to the Court’s pretrial
standing order. It appears, based on the afatee invoices and the accompanying emails, that
some of the costs described at A-187—A-189, A-191-A-207, and A-209 represent might repr
costs associated with creating thigness binders that constituteet@ourt set of exhibits required
by the Court’s pretrial standingd®r, TCS has made no effortdescribe or identify these costs
as such. Accordingly, the CoBRANTS plaintiffs’ motion andREDUCESt0 an appropriate
amount fofTCS'’s costs for printing its own trialkhibits to the $36,172.10 presented in A-208
less an additional fifty (50) peent for a total of $18,086.05.

6. Trial Visual Aid Preparation

TCS seeks $36,093.75 in visual-aid costs'ém-site support” and “communication
design.” Geelndex at A-210, A-211.) Section 1920 permits taxation of “fees for
exemplification” but only if “recessarily obtained farse in this case.” 28 U.S.C. §1920(4).
Under the Local Rules, “[tlhe cost of preparin@uth, diagrams, videotapard other visual aids
to be used as exhibits is allowable if such exhiviesreasonably necessaryassist the jury or the
Court in understanding the issues & thal.” Civil L.R. 54-3(d)(5).

Plaintiffs contend that botton-site support” and “comaomication design” constitute
untaxable “intellectual effd.” (Motion at 22 (citingAncora Techs., Inc. v. Apple, Indlo. 11-
06357-YGR, 2013 WL 4532927, at *5 (N.D. Cal. A@@, 2013).) Plaintiffs point to the 56.75
hours TCS billed to the “communitan design” work as well ake qualifications of person who
did the work, a lawyer without agphic design degree, as furtherdewnce that the costs are morg
than simply the time to produce the graphicsiastead include the intellectual effort needed to
create the contentld( at 23.) Plaintiffs also argue thBCS'’s invoices fail to explain the nature
of the work and therefore did not meet its burtie show the costs it seeks are taxable.) (The
Court disagrees. As TCS points out, the $36,093.v&iral aid costs refle¢hose costs charged
by TCS’s vendor, TrialGraphix.SeeReceipts at A-210, A-211.Moreover, TCS requests only

those costs that relate ¢oeating the exhibits.Sge id. Accordingly, the Courfinds TCS’s visual
14
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aid costs appropriate.

7. Witness Travel Costs

TCS seeks $13,792.40 for witness’s airfai@egndex at A-236.) Section 1920 permits
taxation of “fees and disbursement for printimgl avitnesses[.]” 28 U.S.& 1920(3). Plaintiffs
argue that the Court shoulddrece these costs because (ajtitlest prices suggest that the
witnesses flew first or business class;TR)S provided only self-created spreadsheet as
documentation; (c) with respect to costs relateditoSrinivasan, both of his flights were well
before and after his November 8 testimony; andvith respect to Mr. Gapathy, he appeared as
TCS’s corporate representative so his expsm@se not taxablgMotion at 24-25.)

The Court agrees that TCS’s provision ofigiernal spreadsheet does not suffice to
provide documentation of the ceshcurred. From a practicalnseective, invaies for airline
travel are not difficult to obtai Moreover, the authority on vdi TCS relies for the proposition
that “a receipt is not always required” is inapp®as each case citedade only with Section 1920
and does not address the addepiirements dealing with witiss per diem and travel under 28
U.S.C. § 1821. Section 1821(c)frpvides that a withess who teds by common carrier shall be
paid for the actual expenses of travel and that he or she must furnish a receipt or “other evid
of actual cost.” 28 U.S.C. 8§ 182ee alscCivil L.R. 54-3(e) (per diemsubsistence, and mileage
(travel) payments are allowable to the extezmkonably necessary and provided for by 28 U.S.(
§ 1821). Therefore, it follows that TCBauld likewise furnish a receipt or oth@ridencerather
than an internal undated sprehdet. Accordingly, the CouBRANTS plaintiffs’ motion and
REDUCES TCS's costs by $13,792.40.

\\
\\
\\
\\
\\
\\

\\
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Based on the preceding analysis, the summbtlye Court’s findings are as follows:

Costs Requested $489,576/17
Costs Taxed $489,537.60
Amount of Costs Tax in $97,406.22
Categories Not at Issue in Motio
Amount of Costs Taxed in $392,131.38
Categories at Issue in Motio
Category at I ssuein Motion Amount Requested Reduction
Discovery Costs
file processing $216,213.04 none
TIFF conversion $6,697.15 none
hard drive costs $18,561.86 $15,756(71
costs (printing/blowbacks) $57,390.61 $57, 390.61
Deposition Transcript Costs
shipping $1,425.00 $1,425.00
videography $21,472.50 $21,472.50
surcharges $1,623.80 $1,623.80
additional copies $2,613.75 none
Deposition Exhibit Printing
$10,903.59 none
Reporter’s Transcript
$9,681.36 none
Trial Exhibit Printing
plaintiffs’ exhibits $5,192.97 $5,192.97
defendant’s exhibits $47,590.21 $36,172(10
Trial Visual Aid
$36,093.75 none
Witness Travel
$13,792.40 $13,792.40
Total Reduction $152,826.09
Total Allowable Costs $336,711.51

As noted, the Clerk of the Court taxed $489,57@1dbsts. Less the reduction of $152,826.09
outlined above, the allowable costs total $336,711.51.
B. Taxation of Costs Against the Class
The Court agrees, and TCS does not appeawritest, that costs should not be taxed
against unambiguousBbsentclass members, as they are pasgarticipants in the litigation.
(SeeDkt. No. 721 (“Opp.”) at 2.) By contrast, T@8gues that the thirty-one (31) class member
who later elected to participatethe litigation by choosing taeturn their severance payments

should be responsible for costSeeOpp. at 5. The Court disagre€ghis case presented a uniqug
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situation where, at the last mirytcertain class members who madbeen properly advised of
the litigation were provided an opportunity to papate in the final trial stages upon return of
severance payments. These class members had no aoleahthe pre-trial litigation. By all
accounts, they are properly coresield de-facto absent classmizers despite the last-minute
election. Accordingly, costs will only be takagainst the three named class members.
C. Equity of the Taxation of Costs

Next, plaintiffs assert equitable reasonslémy costs. “Appropriate reasons for denying
costs include: (1) the substantial public impoctaof the case, (2) theosleness and difficulty of
the issues in the case, (3) the chilling effectutare similar actions, (4) the plaintiff's limited
financial resources, and (5) the econouhisparity between the partiesEscriba v. Foster Poultry
Farms, Inc, 743 F.3d 1236, 1247-48 (9th Cir. 2014) (citAkgs’'n of Mex.-Am. Educatqra31
F.3d at 591-93). “Each of the facs listen above is an appropriate reason for denying costs, o
for a reduction in the amount awarded to the ptexgpparty. In addition, the amount of costs is
relevant in determining whether a district dégicost award is aabuse of discretion.Draper,
836 F.3d at 1089 (internal citations and quotations odjitt®laintiffs contend that each of these
factors, including the amount ofeltosts, weigh in favor of denying the taxation of costs againsg
them on equity grounds.SéeMotion at 3-9.) The Court addresses each.

Factor 1: Public Importance of the Case

Plaintiffs contend that their case presehtsissue of “discrimination affecting over a
thousand class members and countless othegrduand former TCS employees nationwide.”
(Motion at 3.) Plaintiffs arguthat their action therefe presents “an issuaf the gravest public
[concern].” (d. (citing Ass'n of Mex.-Am. Educatqra31 F.3d at 593} Specifically, plaintiffs
assert that this action “addresses a major carioghe IT industry—the proliferation of IT
companies (including TCS, Infosys, Wipro, Cognizamd others) thatppear to favor South

Asians (particularly South Asiansa workers) in hiring, employmgrand termination decisions.”

13 Plaintiffs also citeStanley v. Univ. of S. Call78 F.3d 1069, 1080 (9th Cir. 1999);
Darensburg v. Metro Transp. CommMNo. 05-01597-EDL, 2009 WL 2392094, at *2 (N.D. Cal.

Aug. 4, 2009)Zeen v. City of Sonomalo. 17-02056-LB, 2018 WL 4944889, at *9, 12 (N.D. Cal.

Oct. 11, 2018).
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(Id. at 4.) The Court finds this argument unpersuasive.

In Ass’n of Mex.-Am. Educatqrihe court found thateveralfactors, including the number
of potential plaintiffs, radered the case “extraordinary” — pl@fifs were a group of individuals
and nonprofit organizations withnlited resources, the actioffexts tens of thousands of
Californians and the state’s public school systemd, @aintiffs’ claims were not without merit as
defendants substantially altered their behaviemduhe pendency of the litigation. 231 F.3d at
593 (finding no abuse of disgtion in district cours denial of taxation afosts in action claiming
that the California Basic Education Skills T,eshich is a prerequig to employment in
California public schools, discriminated agaiNgexican-America, Asian-America, and African-
American educators and would-bducators in California).

This case does not involve any public schoolesysbr public institution at all. Here, the

alleged “major concern” is in the IT industrgcathe allegedly problematic behavior by a number

of IT companies, including defendant. (Motiomgt Although plaintiffs do not provide any basis
for their assertion that other IT companiesjuding Infosys, Wipro, and Cognizant, have
engaged in the alleged behavioe Bloomberg article tavhich plaintiffs subsequently cite lists
class action litigation againsach of these companiesSe@d. (citing Laura FrancisTata
Immigration Case Could Shake IT Companies to ‘Very C81e0OMBERGL. (Sept. 12, 2018)).)
The Court has reviewed the docki&iseach of these actions ammihd that plaintiffs’ counsel in
this case, the Washington, D.Gnifi of Kotchen & Low LLP, is lead counsel for plaintiffs in each
of these other actiorté. Plaintiffs have not provided, atide Court cannot find, or conceive of,
authority that would allow theatt of a handful of lawsuits tught by the same law firm to
substantiate a claim that any arfdhose actions therafe addresses an issofethe gravest public

concern simply by virtue of the existence of the other actions. Accordingly, the Court finds th

1 Plaintiffs did not advise the Court of this faGeeKonhler et al v. Infosys Technologies
Limited IncorporatedCase No. 2:13-cv-00885-PP-DEJ, East@istrict of Wisconsin (docket
identifying Daniel A. Kotchen of Kotchen & Low as Lead Attorne@fillips et al v. Wipro, Ltd.
Case No. 4:18-cv-00821, Southern District of Texas (docket identifying Daniel Lee Low of
Kotchen & Low as Lead Attorneyq;hristy Palmer et al v. @nizant Technology Solutions
Corporation et al Case No. 2:17-cv-06848-DMG-PLA, CeatDistrict of California (docket
identifying Daniel A. Kotchen of Kichen & Low as Lead Attorney).
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the instant action does not presentssaué of the “gravest public concerrSeeby contrast Ass’n
of Mex.-Am. Educator231 F.3d at 593 (finding an issuegvlvest public concern raised by
action claiming that the California Basic EducatSkills Test, which is a prerequisite to
employment in Californigublic schools, discriminated agait Mexican-America, Asian-
America, and African-American educatorglavould-be educators in Californi&darensburg
2009 WL 2392094, at *2 (finding an issue of gealvpublic concern raised by action alleging
racial discrimination irpublic transit funding in the San FranasBay Area on behalf of tens of
thousands of minority rides of AC Transifeen 2018 WL 4944889, at *4 (finding an issue of
gravest public concern in an action involvipgjice responséo a 911 call for a mental-health
welfare check}® This factor does not weigh favor of denying or reducing costs.

Factor 2: Closeness and Difficulty thfe Issues Presented in the Case

Plaintiffs next argue that the case “was ntbian close” as “the jury’s verdict for TCS wag
against the great weight of theidence[.]” (Motion at 4.) Ingpport of that assgon, plaintiffs
contend that they presented “overwhelming (anckebutted) statistical evidence that alone was
sufficient to prove their claims” as well asutsstantial corroboratingvidence through the
testimony of TCS’s executives, contemporanetnsuments, and testimony from class members$
regarding their peonal experiences of discrimination.fd(at 5.) Plaintiffs also point to the
Court’s comments following the return of the vetdibe implication of “hotly contested” legal
issues, the 10-hour duration of jury deliberatjargd their defeat of TCS’s motion for summary
judgment as further evidence of the closeness dfidullly of the issues presented in the case.
(Id. at 4-6.) Defendant, ngurprisingly, disagrees.

The arguments in this regard parallel thdseussed in detail in the accompanying order

denying plaintiffs’ motion for a new trial. The Co@dopts its evaluation dfie evidence here. In

15 The Court notes that httugh plaintiffs also cite tStanleythe court in that opinion did
not address or otherwise mention the concefgmaivest public concerndnd found instead, that
the district court abused its distion in awarding taxation of sts in light of the plaintiff's
indigency and the chilling effect of imposing suggh costs on future civil rights litigants. 178
F.3d at 1079 (concluding that the district coutisad its discretion “particularly based on [its]
failure to consider two factors: Staple indigency, and the chilling effect”).
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short, the Court concludes that this was a tei@alse. In terms of complexity, the class action
Teamstersature of the matter increased its complexRarely are these cases tried. As such, t
Court and parties required extra effort to formulate a multi-phased approach to jury deliberat
and instructions and evidentiassues required complicated batang to ensure the rights of
competing interests were addressed. Accordirtigé/Court finds this faot weighs in favor of
denying or reducing costs.

Factors 3 & 4: Chilling Effct on Future Similar Actionsnd Plaintiffs’ Limited

Financial Resources

Plaintiffs reiterate their assertion regardthg importance of thisase and contend that
“[ifmposing a nearly half-million-dollar bill of costs on three terminated former employees wh
sought to advance the claims of over a thouséass members in an important civil rights case
would almost certainly discoura@gture such actions.” (Maih at 7.) Here, the Court has
calculated appropriate cost6$333,711.51 or $111,237.17 per person.

With respect to the financial resources of thee¢lnamed plaintiffs, plaintiffs assert that (i
Slaight earned approximately $74,00@ear at TCS and was then out of work for three months
before finding another job thakid approximately $52,000 ar and now earns just over
$65,000 a year; (i) Mandili earned approximately $92 @@@ar at TCS and then “out of work
for weeks and spent years looking for permarleng-term employment,” during which he made
approximately $42,000 (2016) and $28,000 (20179 @i) Masoudi earned approximately
$70,000 a year at TCS, was unemployed for ahanbnth, and then secured another reposition
that paid approximately $135,000, but was forizefind employment again when that company
closed® (Motion at 8.) Therefore, accordingptaintiffs, the cost award, divided by three,
“would exceed each of plaintiffs’ yearly incomfand] would cause them significant financial
strain[.]” (Id. at 9.)

\\

16 pJlaintiffs do not indicate Mandili’s or Maadi’s current income or Mandili’s income
for the year 2018.
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The Court agrees that assessing costs against employees where corporations are allegec

discriminate systematically would chill litigatiohthe Court assessed costs in a lawsuit equaling
well-over a plaintiff's anual salary. This factor weighsfavor of denying or reducing the
request for costs.

Factor 5: Economic Disparity Between the Parties

Plaintiffs assert that TCS “is a multi-natidrarporation that gemated $18.6 billion in
revenue and pocketed $3.9 billiongrofit (after taxes) last yeawith comparable revenues and
profits in prior years[,]” whilehree named plaintiffs are “termated employees with relatively
limited resources.” (Motion at 8.) The Court@gs that there is a disparity between the assets
and income of the parties. Thactor weighs in favor of denying oeducing the request for costs

In summary, four of the five factors weighfawor of reducing or denying the taxation of
costs. As the Court has analyzed the detditee requested cost avd and the factors for
reducing or denying the same. eT@ourt finds that a substantraduction is appropriate.
Accordingly, an award of $100,000 in costs, or agpnately 30% of the total allowable costs, is
appropriate. Divided between the three nduplaintiffs, each would be assessed $33,00¢e
Haldeman v. GolderNo. 05-00810-DAE-KSC, 2010 WL 26089, at *4 (D. Haw. May 28,
2010) (finding that the imposition of $22,235.08 in casta civil rights case would not “have a
chilling effect on future litigants as the coatxumulated in the instant case after years of
unsuccessful litigation are not unseaably high”). This amount reasonable given plaintiffs’
financial abilities. Moreover, the Court notes thattbie $336,711.51 of appropriate costs,
$233,813.78 related to document productions andesdpit the Court repeatedly warned
defendant was excessive and unreasonable.

\\
\\
\\
\\
\\
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V. CONCLUSION
For the reasons stated herein, the CG®ANTS IN PART andDENIES IN PART plaintiffs’
motion for review of the clerk’s taxation ofsts. Defendant shall recover $100,000 in costs.
This Order terminates Docket Number 710.
| T 1S SO ORDERED.

Dated: August 20, 2019

NITED STATES DISTRICT COURT JUDGE

22




