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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

VICTOR BOYCE, Case No. 15-¢cv-02263-YGR

PLAINTIFF,

FINDINGSOF FACT AND
V. CONCLUSIONSOF LAW

INDEPENDENT BREWERS UNITED
CORPORATION, ET AL .,

DEFENDANTS.

Plaintiff Victor Boyce brings this action agst defendants Independent Brewers United
Corporation and (“IBUC”) and Nth American Breweries, Inc. (“NAB”) pursuant to the Fair
Labor Standards Act of 1938, 29 U.S.C. section@@#q. (“FLSA”). In short, plaintiff claims
that he was misclassified as an exempplegee under the FLSA between July 10, 2012 through
September 27, 2013 (the “Relevant PeriddHus entitling him to overtime pay for that period.
Specifically, plaintiff claims$41,125.62 in unpaid overtime, an equal amount in liquidated
damages or in the alternative prejudgmietdrest in the amount of $18,781.69, plus $16,470.74
costs and $226,009.00 in attorney’s fees.

The Court held a five-day bench trial ingimatter, in which plaintiff called three
witnesses and defendants presented five ssie® Additionally, the trial involved several
exhibits containing emails, letters, production aperations logs, and diagrams, pictures, and

videos of the facility.

! The parties originally stipulated ththe Relevant Period would run from June 10, 2012
to September 27, 2013. (Dkt. No. 116, Stipulated 6acHowever, in their trial briefs and
during trial, the parties stipukd to modify such period tomunstead from July 10, 2012 through
September 27, 2013.
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Having heard and carefully consigd all of the evidence aagdgument presented at trial,
and all briefings and stipulations, the Countdiy renders the followqg findings of fact and
conclusions of law, resulting its finding that plaintiff was propdy classified as exempt during
the Relevant Period. Accordingly, the CoRtiLESn favor of defendants.

l. UNDISPUTED OVERVIEW
A. Undisputed Background
The following facts are largely undisputed: f®&dants hired plaintiff in 2005 to work at

the Pyramid Brewery in Berkeley, California (th&cility”) as the “Production Manager.” (Dkt.

No. 116, Stipulated Facts (“SF”) 1, 2, and 5.) On or around September 27, 2013, due to demanc

and quality issues, defendants suspended operatiahs Facility, and ultimately permanently
closed the same.Sfe SF 4.) On October 7, 2013, defendalaid off plaintiff. (SF 5.)

At the Facility, the Production Manager osaw the production, ghping & warehouse,
and draft departments. (SF 3.) When plaintd initially hired, deferahts provided him with
an offer letter setting forth his duties as follow4. Managing Inventories of all packaging raw
materials in the plant[;] 2. #suring quality of all finishedoods plant wide[;] 3. Hiring,
termination and supervision ofrdct reports[;] 4. Maintaining arelilding a strong team of direct
reports that are trained and matied to achieve objectives[;] 5. Accounting for all hours workeqg

by direct and indirect report$[6. Accounting for liquid andgckaging material losses|[;] 7.

Responsible for weekly and month end inventories of all packaging materials[;] 8. Responsible fc

insuring we are compliant on all QA procedurad arocess[;] 9. Light maintenance of productio

line machinery.” (Defendants’ Exhibit “DEX” 1001Rlaintiff claims that this description of his

duties did not accurately reflect his day-to-dalgattions during the Relevant Period because h¢

was forced to spend the majority of his dagiraras a machine operatior the production liné.

2 Specifically, during redirect, aintiff testified that he did rigperform the duties listed as
items (2), (3), (5), (6), and (8), and he vpasforming more than lighhaintenance during the
Relevant Period. (Trial Tr. 36B4-364:10.) Additionally, he testified that he prepared fewer
performance appraisals and signed fetiree-off requests during the saméd. @t 364:11-18.)
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The parties submitted a summary showing the hours in which the production line was
running during the Relevant Period. (DEE87 and Plaintiff's Exhibit (“PEX”) 9°) These
exhibits are based on operation logs admhiit®o evidence as DEX 1083. The summaries
demonstrate the following: The Relevantibe included 298 workig weekdays plus six

weekend days during which the Facility was opersti. Of those 304 total days, the productior

line did not run for 152 days, which amounts to 58Rihe total working days during the Relevant

Period? Importantly, on days where no production ocedrmplaintiff asserts &t he was still at

the Facility for ten hours due to a mandatory @&a38. to 4:30 p.m. schedule, and on days when

production was active, plaintifidaed 1.5 hours to the total run time to account for clean-up time.

Defendants dispute thatgphtiff had a mandatory ten-hour sclade, and also dispute the addition
of 1.5 hours to the total run tine.

Finally, the parties have stiputat that plaintiff's weekly salary during the Relevant Perio
was: (i) $1,238.52 from July 10, 2012 to JW&e 2013 and (ii) $1,263.29 from June 18, 2013 to
September 27, 2013.

® DEX 1087 represents a versiofthe exhibit prepared by deféants and sent to plaintiff
for approval. PEX 9 represents a version ofetki@bit annotated by plaiiiff, including plaintiff's
calculations of the times in which he was at work.

* Plaintiff acknowledged atil that he mistakenly addeen hours to certain holidays
during which he admittedly did not work. The Cisinall not consider such hours in the context
of its findings of fact and conclusions of lawéi@. Additionally, PEX 9 also reflects that
plaintiff had taken nin@ersonal days off duriniipe Relevant Period.

> According to plaintiff, such cleanirmgrocess was automated and lasted 1.5 hours.
Defendants contend that the end time on the ¢émelieays accounted for ¢éhclean-up process.
(See, e.g., DEX 1083 (February 29, 2013, 5:30 p.m. prdgucend time and 5:15 p.m. CIP end
time).) However, defendants proffer no testimerplaining precisely whatuch description on
the operator logs means. Defendant also argaeplhintiff's withess Powell testified that the
cleaning procedure lasts at mesity minutes and not the ninetyinutes claimed by plaintiff.
(See Trial Tr. 703:22—704:3 (Powell).)

® The parties have further stipulated thatimiiff's direct reporthad the following hourly
wages: (i) Trung Bui, $14.38; (ii) Leopoldo Miakz, $14.86; (iii) MariaCarillo, $15.60; (iv)
Erick Campista, $15.82; (v) Carlos Sanchez, $3,6(vi) Francisco Fres, $17.76; (vii) Marco
Flores, $17.95; (viii) Keith Bright, $17.97; (ix) Jose Mora, $18.92; and (x) Dennis Tabbert,
$25.57.
3
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B. Undisputed Overview of Facility Operations

The Facility essentially consisted of twperations, namely the brewery and production
departments. The production department was coetpofthe production line (for bottling beers)
the draft line (for filling kegs), and wareh@u& shipping. Additionally, the maintenance
department provided support for both the bregwmaerd production departments. Although the
number of employees fluctuated during théeRant Period, the production department employe
approximately eleven individualthe brewery approximately ten, and maintenance approximat
three. The following “managed” each departneiuning the Relevant Red: (i) Production
(Victor Boyce for the entire pexd); (ii) Brewery (Simon Peschnd then John Chamberlain); and
(i) Maintenance (Kevin Gray from 20G&rough November 29, 2012; Layne Powell from
December 21, 2012 through the end of the Relevamide Each manager, in turn, reported to
the Plant Manager. Eduardo Perez was Plant Manager from the beginning of the Relevant R
through approximately May 2013, and Norm Walfas Plant Manager from approximately May
2013 through the end of the Relevant Period.

Generally, the Facility functioned thus: Tiwewery side of the operations produced the
actual beer. The finished beeowld then be placed in large caimters called Brite Tanks. The
production department would then extract the lien the Brite Tanksrad send it either to the
production line or the draft lineOnce the product had either bdwmaitled or placed in a keg, a
forklift operator would then take the produc the warehouse to await shipment.

The schedule followed to produce the beer ard frackage for shipping was set general
by Marlis Sears, the Supply Chain Coordinatdnp was based in Portland, Oregon. Essentially]
Sears would receive an order for a specific petbdand she would set it on a schedule to be
shipped in approximately fowveeks. (Trial Tr. 808:25-809:6ee generally DEX 1085.) Based
on that schedule, she would ensure thabtlegery out of which that product would be
manufactured possessed the necessary ingredindtmaterials. (Trial Tr. 809:9-15.) The
production schedules Sears prepared woukkbéto Perez, Pesch, and plaintitfd. @t 810:24—
811:1.) Sears testified that the productiopadément decided the order within any day’s

schedule, and she was primarily concerned witueng that the customer’s order was filledd. (
4
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at 812:9-13.) If issues arosetie production line that would impact the schedule, Sears testified

that plaintiff would inform her of the sanse she could adjust schedules accordinglgl. at
815:21-816:20.)

The crux of plaintiff's claim is that he spt most of his hours operating machines on the
production line to provide mandatory rest anachi breaks for the line operators. Thus, it is
important here to discuss the process by whietbder was bottled, packaged, and sent to the
warehouse for shipping. The production line requapproximately five people for the following
positions: (1) filler and labele¢?) drop packer; (3) palletizer; \#ox erector and six-packer; and
(5) backend forklift operator. The first positionetfiller, was the initiaperson to arrive in the
morning for the production line. Generally, tiitef would check the white board next to the
Brite tanks to determine what product needed tprbduced for that day. The filler would then
proceed with running certain sanitation tests pmotedures before beginning the process of
running beer through the machines. tih¢ Facility, the filler also rathe labeling machine. (Trial
Tr. 19:21-21:7.) The third positiamas the “drop packer,” where the bottles are placed in boxes.
(Id. at 21:8-11; 23:9-13.) The next position was‘fhalletizer,” which rotates the box according
to a certain pallet to prepare it for shippingd. @t 23:14-22.) The final position on the
production line was the “box ector and six-packer.”S¢e DEX 8 at 2—3.) After the process was
completed, a forklift operator would then take timished pallet and move the product to the
warehouse. (Trial Tr. at 24:2-4.)

. OVERVIEW OF | SSUES TO RESOLVE

The parties do not dispute the standardresjavhich the controverted facts must be
weighed. The Court reviews it here:

The FLSA requires employers to provide dirae compensation for employees for hours

worked above forty hours a week unless a pagdroekemption applies. 29 U.S.C. § 207(a)(1);

’” Layne Powell confirmed that, at minimuthe line required four or five people to
operate properly. (Trial Tr. 7718-16 (“There—there would be, | tkih said five to six. But it
could be four to five. If youeally—if you didn’t have enough pe@plyou may be able to run the
line with four to five people.”).)
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see Solisv. Washington, 656 F.3d 1079, 1083 (9th Cir. 2011). “FLSA exemptions are to be
‘narrowly construed against . . . players’ and are to be withhedkcept as to persons ‘plainly
and unmistakably within their terms and spirit3lis, 656 F.3d at 1083 (quotiriyer v.

Robbins, 519 U.S. 452, 462 (1997). The employes tiee burden of demonstrating, by a
preponderance of the evidence, that an exemppplies to any particular employeel (“The
criteria provided by regulatiorsge absolute and the employershprove that any particular
employee meets every requirement before the eraployil be deprived othe protection of the
Act.” (citations omitted))see also Duff-Brown v. City & Cty. of San Francisco, No. 11-CV-3917-
TEH, 2013 WL 163530, at *4 (N.D. Cal. Jan. 15, 20®)ding that defendant’s burden in an
FLSA classification case the preponderance standard).

Thus, the entire case revolves around Whetlefendants have demonstrated by a
preponderance of the evidence that plaintiff skvduring the Relevant Period fell within an
FLSA exemption, namely the executive employeenaation. To resolve that issue, the Court
considered all of the documentavidence and the testimonyoffered, including weighing the
relative credibility of thavitnesses on the topics to which thegtified. To that end, the Court
identifies the witnesses called to testihdacomments generally aheir credibility and
reliability:®

1) Plaintiff Victor Boyce: Plaintiff’'s testimony rgarding his day-to-day

activities is the most comprehensive source of information about daily tasks and
duties. However, plaintiff's testimorigicked specificity as to the timing of

certain events, and, at times, his testimony revealed critical flaws in his memory
regarding timing and frequency of signifitavents. For instance, he testified
about an incident that rexplains occurred as astét of certain workforce
reductions. (Trial Tr. 1B1-14.) However, on cross-examination, he conceded
that such incident likely occurred in 20@8ior even to his being hired as Plant
Manager. Id. at 212:8-12.) Similarly, certagxtensive maintenance work
occurred well before the Relevant Period.

2) Kenneth Yartz: Yartz oversaw the Facility at Berkeley as the Vice President
of Operations from the beginning thie Relevant Period until January 2013.
Yartz was based out of Rochester, New Yakl visited the Facility only once in

8 Defendants also called Ryan Erickson,Rneduction Manager #te Portland Brewery.
However, the Court does not find any of Mr. Erigck's testimony to be relevant to the issues in
this action, and as suchgstevidence bears no weigi the Court’s analysis.
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this capacity during the Revant Period. Thus, albugh the Court finds Yartz’
testimony to be credible, Yartz had otilyited opportunity to observe personally
the daily activities at the Facility. ddlitionally, although Yartz testified that he
had weekly calls with the managers & Facility, no record exists of who was on
such calls on a weekly basis. Thelmtive value of thisestimony was weak.

3) Mark House: House succeeded Yartz in oveisg the Facility from January
2013 through the end of the Relevanti®& House was also based out of
Rochester, New York, and visited tRacility periodically throughout the
Relevant Period. During the trial a plige arose as to how often House was on
the premises during the Relevant Bdri The Court only credits defendants’
responses to interrogatories in its findimmgg$act and conclusions of law. Due to
the contradictory nature of Housééstimony and the lack of any business
records to substantiate Hous&ersion of his visits tthe Facility, the Court finds
his testimony to be uncredible.

4) Joellen Grady: Grady served as the Human Resources Coordinator through
the Relevant Period, and was based oth@facility in Berkeley. The Court
finds that Grady’s testimony on the sedfis upon which she was familiar to be
credible. However, she also lackedailed personal knowledge of plaintiff's
day-to-day activities at the Facilitgaking her less probative on those issues.

5) Layne Powell: Powell served as the Maintenance Manager from December
2012 through the end of the Relevanti®® The Court find Powell’s testimony
and memory of events credible.

6) Kevin Gray: Kevin Gray was the Maintance Manager from 2005 through
November 2012. In this role, Gray worketth plaintiff on almost a daily basis
and corroborated much of plaintiff's tembny. However, like plaintiff, Gray’s
testimony demonstrates a lack of memasyto the timing of certain events and
the specific details of plaintiff’'s workFurther, the Court notes a certain amount
of bias as he too sued defendants on the same basis.

7) Marlis Sears. Sears was the Supply Chain Coordinator throughout the
Relevant Period, and was based in PodJaregon. Sears visited the Facility
approximately once a month. The Court fir8sars’ testimony credible, but also
notes that she had limited exposure toritiis daily activities at the Facility.

The Court is well-aware that easide has a self-interest in the outcome of this case. For this

reason the Court has searched for corroboratdence. Notably, neither side called as

witnesses the most knowledgeathled parties, namely either Eduardo Perez or any of the

employees whom plaintiff either “managed” or worked alongside.

Much of plaintiff's case hinged on thegaiment that Plant Manager Perez’s micro-

management style prevented pldirftiom serving as a “true” magar. Given that Perez was not
employed for four of the fourteen-month Relevatiod, plaintiff's strongest case does not appl

to over twenty-five percent of the Relevant Periégdirther, while the Court reviews each of the

7
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factors under the law which evidentanagerial roles, these fact are less helpful where, as
here, plaintiff was supervising a seasoned teamployees during a slow-down period.

Against this backdrop and in light of #le record evidence, the Court makes the
following findings of fact regaidg plaintiff's job duies during the Relevant Period organized
into nine separate categories.
1. FINDINGSOF FACT

A. First Category: Time Spent on the Production Line

The Court finds that until approximately Ap2i013, plaintiff did not regularly cover as a
machine operator absent extenuating cirstamces such as simultaneous absehdesm April
2013 through the end of the Relevant Period, the production line was often shut down becau
declining demand and quality issueSeg(PEX 9.) Moreover, between April 2013 through the
second half of May 2013, the Facility operatecad®-hour week schedule because of declining
demand. $ee Trial Tr. 512:2—73° This Category does not supparfinding of misclassification.

The Court’s finding is based in part on the following:

Plaintiff testified that he st about six to eight hours apéng machines on days when
production was running. The evidence in the repaudially corroborates plaintiff's testimony.

Both Powell and Gray testifieddhPerez instructed them to relieve hourly employees for break

° (SeeTrial Tr. 726:14—26 (Powell &ifying that the layoffsiuring Relevant Period
“made it far more difficult for runs to be compdewhich is why Victor and myself were on the
floor relieving for breaks and lunchesi(, at 755:17-23 (Powell testifyg that Tabbert was still
production lead and able to fifi on the line in early 2013).)

19" Also in dispute is whetheplaintiff could continue tananage while working on the
production line. Plaintiff proffered evidensaggesting that it was nearly impossible to
communicate while operating the machines bezafishe noise levelground the production line
and because operating the machines requiredreg focus. (Trial Tr. 129:15-24 (Boyce);
707:4-708:6 (Powell); 655:16—656:15 (§ra However, plaintiff hinself concedes that he was
able to stop the machine or walk away wheneassary: “Q: Okay. During the relevant period,
did you ever have personal face-to-face meetingsversations with Joellen Grady? A: Yes.
Q: Would those be in her office or on the pratitan floor? A: They could be in—generally
never in her office. So she would either cante the brewery, and if | was in the office area,
she’d talk to me there. If | wasn’t, she woalctually come up to the machine if | was running it
and talk to me there. Q: &leould talk to you while you werenning a machine? A: | would
stop it or walk away or it was betwearbreak or breakdown or somethingld. @t 47:4-16.)

8
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(Trial Tr. 705:13-706:10 (Powellp20:2-621:2 (Gray).) In a Mdl3, 2013 email, Eduardo Perej
asked Mark House when they would be ableacokfill the recently eliminated positions because
the “salary guys are spending more than 60%hefday out on the floor.” (PEX 8 atse also

PEX 10 (May 24, 2013 Email from Perez) at 1 (“Thection was given by M& House to utilize
maintenance staff (Layne Powell) as machine dpesa . . Victor will opeate the box erector and
six pack erector as usual. Layne Powell will tetareaks and lunches; this should take up most
his day.”); DEX 1016 (June 2013 Appraisal Repg¢iBoyce’s] roll [sic] as the production
manager continues to be a busy one. He is nemdash the floor for most of the day so he does
a good job powering through his paperwork in otdeget out on the floor and does it with a
positive attitude.”).) Additionally, several wesses testified to seeing plaintiff operating
machines. See Trial Tr. 618:2-22 (Gray); 704:18—-705:17 (Pdjv A contemporaneous email
from plaintiff indicates difficulty in scheduling manager phone conferences because of his
obligations related to operating the machin&ee DEX 1102a (June 21, 2013 Email) (“Mark,
would it be possible to movedhmeeting up to 9am just because that’s pretty much the only
window | have before rotating out breaks and lunches I'm usually running the filler by at leas
9:45.7).)

However, the evidence also demonstratesplaatiff would have had little to no occasion
to fill in as a line operator durg the Relevant Period becauseaittine line was not running or
staffing was otherwise sufficienkirst, PEX 9 shows that for approximately 50% of the days
during the Relevant Period, no production was ooy and therefore thgroduction line was not
operational’ Significantly, recalls ofhe product occurred in late 2012, and the Facility ceased

operations for much of April 2013 to May 2013 and again in September 2013.

1 plaintiff also proffered evidence that héeof worked on “repack projects.” Essentially
repack projects involved employees taking out bsttf beer that had previously been packagec
and manually separate them intriety packs for sale at Costco. These repack projects were
sometimes performed during the weekend ormdutihe weekdays. Plaintiff argues that these
repack projects may have occurred on dalysre the operator’s logs showed no production.
However, plaintiff includes no citations to the retexplaining why such projects would not hav

of

11°)

been reflected in the operatortgk. In any event, plaintiff does not proffer any evidence that any

such unaccounted for repack projects occurreguiently enough to affetiie Court’s analysis
herein. To the contrgy plaintiff's witness Layne Powell teBed that the frequency of repacks
9
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Second, for much of the Relevant Period, sudfitistaffing existed to cover the productio
line and still have another employee fill-in durithg breaks. At the bemiing of the Relevant
Period, plaintiff supervised the following individsal (i) Trung Bui (prduction line operator);

(i) Leopoldo Martinez (draft line@perator); (iif) Mara Carillo (production line operator/forklift
driver); (iv) Erick Campista @@duction line operator); (v) Carl&anchez (forklift driver); (vi)
Francisco Flores (production/draft line opergtévii) Marco Floregproduction/draft line
operator); (viii) Keith Bright (line operator/dp packer); (ix) Jose Mora (lead warehouse
employee/forklift driver); and (x) Dennis Tabbéproduction line supervisor). (SFs 9—%&¢

also Trial Tr. 922:23-926:16 (Grady).) The productlome only required approximately five
machine operators to run, and with a full contimg®ennis Tabbert was frée provide breaks to
the machine operatorsSeg Trial Tr. 755:17-23) (Powell tesyiing that Tabbert was still
production lead and able to fill mn the line in early 2013).) ddlitionally, Kevin Gray and Layne
Powell as well as Eduardo Perez sometipresided breaks to the line operators.

The reductions in staff for platiff's department began occurg in earnest in February
2013 when Erick Campista was transéel to the brewing departmentd.(at 925:15-17.)
Following that transfer, Leo Martinez was tHar off in April 2013 due to a decline in
production. [d. at 925:18-19'F In May 2013, defendants provided Carlos Fairbank medical
leave for three weeks and Marco Flores patgteave for approximatg eight weeks. I¢. at
924:16-925:7.) After Carlos Fairbank went on roatieave, the Facil hired a temporary

employee to cover in the production departme8ee (d. at 926:18-21"}

varied, and may occur once a month or on@ryewther month. (Tal Tr. at 712:22—-24.)
Additionally, the evidence demonates that temporary employeesrergenerally used to staff the
repack projects, and such projeguired only certain machinesSe¢ id. at 631:2—-632:16

(Gray).)

12 1n fact, according to the operation logs as reflected in PEX 9, production was only
operational for five days in Apr (PEX 9, April 1, 2013—April 30, 2013.)

13 Evidence in the record also suggests piiintiff may not havealways provided the
necessary breaks and lunches to his subordin&@kwing the shutdown of the Facility in 2013,
each of plaintiff's subordinates filed claimsaagst defendants for missed meal and rest breaks
during the Relevant Period. (Trial Tr. 899:17{&tady).) Defendants ultimately settled these

10
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Such evidence sufficiently rebuts plaintiffaulty memory and testimony regarding the
amount of time he spent on the production line throughout the Relevant Period. While it may
true that for some parts of the Relevant Penpaintiff had to spend significant amounts of time
on the production line, the evidence does not sugpaintiff's testimony that such was true for
the majority of, let alone the erdgty of, the Relevant Period. Tle contrary, the Court finds that
plaintiff's testimony regarding his time spentthie production line is piperly limited only to a

short window of time around May 2013.

B. Second Category: Hiring, Suspending, and Terminating Temporary or
Permanent Employees

The Court finds that plaintiff had a rolehiring employees, albeit minimal. Given the
lack of much activity on this front, this Categaloes not weigh heavily in the Court’s analysis
but ultimately supports management classification.

With respect to the hiring of permanent@ayees, plaintiff tetsfied that during the
Relevant Period he did not hioe fire any employees, nor did have the authority to do so.

(Trial Tr. 88:11-16; 196:12—-14.) The record dentiates one occasion in which Grady informs
plaintiff that House had approved hiring anothdrtime line operator. (DEX 1099 (February 14
2013 Email).) Plaintiff's response was to contimseg a temporary employee (on staff for a fey
months) rather than hire someone else, soplattiff could evaluatehe temporary employee’s
work ethic and reliability. 16.) This temporary employee was ultimately not hired full-tithe.

With respect to hiring of temporary ergkes, several documents demonstrate that
plaintiff communicated directly with temp @gcies for projects in his departmenfeggenerally
DEX 1095.) For a period in May 2013, plaintii@d to process requests through Grady, who the

communicated with the agencySe€id. (May 31, 2013 Email Chains).) However, House

determined that he only wanted Human Resourcetetuify the agency for cost control purposes

claims after reviewing timecds, which reflected lunch breabut not rest breaksld( at 899:24—
901:4, 930:15-932:24.)

4 plaintiff was also involved in decsis surrounding two positions outside of his
department: (1) the lead brewer and (8asety proctor. (Tal Tr. 881:1-882:7.)
11
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but decided that it would be moedficient for the Facility depéments to communicate with the
agencies directly for hiring.ld. (“Mark has given approval for you [Boyce] and Dennis to resume
ordering temps directly tbugh the agency as you know the specieeds of the department.”).)
Plaintiff testified, however, th&erez would instruct him as bow many temporary employees ta
request. (Trial Tr. 390:9-12Additionally, plaintiff testifiedthat Dennis Tabbert, one of his
subordinates, was actuallycharge of communicating witihhe agencies and managing the
temporary employeesld at 303:12-304:4, 398:8-20.)

The emails in the record demonstrate thainpiff played an active role in managing the
relationship with the temp agencies throughbetRelevant Period. (DEX 1095 (January 30,
2013 Email) (“ just wanted to give you the opportyiio see if you can get this corrected if not |
will be looking to work with another agency asr schedule/demand is tight and | must produce

what’'s on my schedule and withougetheople | can't fill my numbers.”$eeid. (September 6,

2013 Email from Agency to Boyce only) (“I am happy to say that we can match the $13.70 bil
rate of your current agency.”)Jhus, plaintiff was cenéll to hiring decisiongven if he did not
ultimately hire or fire anyone in the Relevdtdriod. This Category does not support a finding of
misclassification.

C. Third Category: Involvement in Disciplining Employees

Plaintiff did have a role in disciplining employees, again albeit minimal. Because of the
lack of any activity on this fronthis Category does not weigh hégawn the Court’s analysis but
ultimately supports a management classification.

The record evidence demonstrates thainpiff was involved in disciplining his
subordinates both during and befahe Relevant PeriodSde, e.g., DEX 1039 & 1068.) For
instance, on October 24, 2012, pldinssued a written warningp Dennis Tabbert, noting the
following: “The safety glass on the drop pachkas not been in place for approximately two
weeks. | have asked Dennisréplace it several times, thestdoeing Tuesday October 16th
during repack, but it has not beemdo This is not the only incidewhere | have asked Dennis td
do something and he does not get it done. Tlssing safety glass on theop packer results in

not only a safety hazard, but a noise hazard aslésgyned to be a noisestcellation device. We
12
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had a noise study performed today and tpeator pointed out éhmissing guard/noise-
cancellation glass.” (DEX 1039.) dntiff also noted that he hautior verbal discussions with
Tabbert regarding this issudd.)

Plaintiff's testimony to the contrary, namely thnet did not have the authority to discipline
any employees without approvfadbm Perez or Grady, does mmrsuade. (Trial Tr. 90:3—28%e
alsoid. 725:20-726:4 (Powell confirming that discipligactions neededogroval).) Plaintiff

testified that if he had a certassue with any particular emplagehe would raise the issue with

Grady or Perez.ld. at 89:14-90:4.) That he had to collaborate does not undermine his admitted

authority to recommend disciplineSeg Id. at 750:17-20 (Powell).) Further, he was the only

person with personal knowledge to comment on disciplinary issues during the review periods.

Finally, once Perez was fired, abéfore Wolfe was hired as Pldvinager, no one else led that
department. Although the evidence is unclear asadength of the gap tveeen such events, the
record demonstrates that at least for some@eni time, the Facilithad no active Plant Manager
and no one other than plaintgérved as the lead manager.

This Category does not suppoffirading of misclassification.

D. Fourth Category: Staffing Management

The Court finds that this Category weighdaror of plaintiff. Although plaintiff had
some involvement in suggesting schedules, hisagerial role in the same was significantly
limited by Perez’s involvement in such decisionsisTdnanged after Perez was terminated. As
that time period, the evidence demivates that Wolfe, who repgtad Perez, was not as hands-on
and did not focus his time or attention on thedpicdion department. The Court’s finding in this
regard is based on the following evidence:

With regard to hours worked by his subordinapgintiff testified ttat he did not adjust
the same. All scheduling decisions, according aniff, had to be funneled through Perez for
any of the employees within the Production departmddt.a{ 94:3—7.) Some evidence
demonstrates that plaintiff played somkenm recommending genérschedules to upper
management. For instance, in an April 11, 2013ietm Mark House, plaintiff emailed House,

copying Perez and Pesch, a draft shipping schedlolting the 11:00 a.m. to 12:00 p.m. time slo
13
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for “LUNCH.” (DEX 1102 (April 11, 2013 Email).) With regard to requests for time off,
plaintiff concedes that he reviewed and sajoé on requests for time off as part of his
managerial duties both during apdor to the Relevant Periodld( at 263:9—-11see also DEX
1023.) However, plaintiff testified that such wessentially pro forma as Perez had already mac
the decision to provide such employee with leavd. at 401:1-12.)

Plaintiff's testimony regarding his lack of mayeaial capacity with respect to staffing is

based on Perez’s micromanagement style. #audsed previously, Perez was terminated aroun

May 2013, and was replaced by Wolfe, who, by @stf was not as focused on production but on

other issues. Feid. at 64:17-21 (Boyce) (“Eduardo was mbands-on, he was very aggressive.

Norm—Norm was kind of kept to himself and—amald other agendas going on at the time. An
Eduardo was more focused on the—on the produdépartment than he was with any other par
of the brewery.”)see also id. at 580:4-9 (House) (“Q: Antthen did you give the new plant
manager direction about how to mgeahe facility? A: Yes. At—at that time, we were mainly
focused on trying to get the quality issue takare of, and so that was—you know, that was one
of his biggest focuses.”).) Accordingly, the Coufirgling in favor of plaintiff with regard to this
Category is limited only to the period duy which Perez wathe Plant Manager.

E. Fifth Category: Salary Recommendations and Perfor mance Reviews

While limited, the evidence demonstrates thlatntiff had a managerial role in
recommending salary increass®d conducting performance reviews and assessments for his
subordinates during the RelevantiBd. Given the lack of activitduring the Relevant Period as
to these issues, the Court’s findion the same bears little weight in its overall analysis.

With regard to setting pay rates, plaintifas involved once during the Relevant Period in
recommending pay increases for his subordindtesesponse to a request from Eduardo Perez
asking how much each manager is recommendipgynncreases from 0-3%, plaintiff responde
with his recommendations and reasons whthbeght each of his subordinates should receive
that raise. (DEX 1093 (May 20, 2013 Email 10:27)BMPlaintiff testified, however, that he

never provided input on this issaga sponte.
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Additionally, plaintiff testified that duringhe Relevant Period, his involvement in
conducting performance reviews of his subordinat@s significantly reduced because he had ng
time to do so. (Trial Tr266:15-24, 364:11-18.) Some evidesoggests that performance
reviews were occurring around April 2013, but the ltesaf such review & not in the record.
(Seeid. at 893:8-23 (Grady).) Howenanear the end of the Rebnt Period, plaintiff responded
to an email from Wolfe asking plaintiff to eualte each of his subordinates. In plaintiff's
response, he details the strengths and weaknefssesy of the employeashom he supervised.
(DEX 1093 (September 3, 2013 Email).) Again, diffineadily provided such information given
his role and knowledge.

This Category does not suppoffirading of misclassification.

F. Sixth Category: Training and Safety

Plaintiff's subordinates were all seasonetevans of their respective positions. The
evidence demonstrates that there was limitedirier training duringhe Relevant Period.
However, the Court finds that a central compomémtiaintiff’'s duties was to ensure that safety
procedures were followed and teerdify potential issues that calérise that would impact safety
on the production line. Thus, based on the follmnvidence, the Court finds that this Category)
weighs in favor of defendants.

Plaintiff testified that duringhe Relevant Period, he did rcdin any employees. (Trial
Tr. 97:19-2, 103:11-12, 106:7-13.) Specificgblaintiff testified thathe did not need to conduct
trainings for the line operators or other employleesause they had been there for many years &
therefore needed no trainingd.(at 95:10-23see alsoid. at 621:20-24 (Gray); DEX 1016 at 357
(“The packaging department has very little tureovMost all operatorsan operate more than
two machines.”).) Plaintiff testified thus: “Most the employees were already there before | w
there so they would already haveen trained and they had been running the same machinery
the same amount of years from before the tiget there to the time I left.” (Trial Tr. 215:18-21;
id. at 215:10-13 (agreeing that thavas “very little turnover” irnis department during his tenure

at the Facility).)
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Plaintiff also testified, however, that maimiag the safety of his subordinates was an
important part of his day-to-day duties: “Q: dA[safety is] an important part of your job each
and every day you're in the plant; isn’t that righA? Yes. Q: And if you, as a manger, would
see someone who was acting in an unsafe mawoeitd it be true that you would go to that
person and correct them? A: Most likely. That would be your job sponsibility, wouldn't it?

A: Yes.” (d. at 188:12-21.) Additionaf| plaintiff's self-assessment in February 2011 also

demonstrates that plaintiff's time spent on theffleither observing or working the machines wag

in part, to determine safety loopholes andectrthem. (DEX 1011 (Febary 24, 2011 Appraisal
Report) (“I try to get out on thigoor at times and judbok around while thinking of safety even
though at times its [sic] hard to do with the reguusiness needing to be done, but just thinking
of safety while your [sic] walking around giveswthe opportunity to seeitlgs. | also believe
actually having the opportunity ton some of the machines on a daily basis gives me the
opportunity to see things you wouldn’t being ie thffice and people are willing to share things
with you since they see you doitige same work as them.5ee also DEX 1013 (February 2012
Report) (“I try my best to lead by example. wean find me actually wking the floor with the
line operators throughout the week. | believe thaye a higher respeand feel appreciated
seeing a manager doing the same job as them. lakdses them time to talk and point things ou
to me as I'm there in the moment on the flooewenthe action is happening.”).) Furthermore, as

discussed above, plaintiff was invet in disciplining his subordines for safety-related issues.

(Seesupra.) That plaintiff'sactions resulted in a safe work environment does not mean that he

was not misclassified. To the contrary, hipr@ach supports the finding that he was not
misclassified.

G. Seventh Category: Maintenance Work

The Court finds that plaintiff's performanoé maintenance work does not weigh in favor
of finding that he was misclassified. Neither ptdf's testimony nor that of the other witnesses
persuades otherwise.

Plaintiff testified that he warequired to perform maintenance work, and admits that his

offer letter included the same. &jifically, he testified that heas required to clean and rebuild
16

174




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

valves on the bottling line(Trial Tr. 109:14-110:20.) Additiofig, he also assisted with
changing light bulbs, pouring concrete, patg holes, and re-paing the building. Id. at
144:24-145:9, 146:1-6, 346:12-347:1.) Plaintiff's witness Kevin Gray coatasoplaintiff's
testimony in this regard.Seid. at 659:6—660:5 (Gray).) Howeveaome of this work qualifies
as “light maintenance” while the more jmaprojects preceded the Relevant Period.

Notably, plaintiff called another maintenamoanager, Layne Powell, who testified thus:

Q: Did Mr. Boyce ever assist you withaintenance, any of your maintenance
work?

A: | can think of at least one time when he did.

Q: Do you know or do you recall observing Mr. Boyce performing other kind of
more routine maintenance?

A: No.
Q: No. You don’'t—you didn’t observe him doing others, or he did not?
A: There was no reason for him to do maintenance.

(Id. at 693:24-694:9, 723:21-724:5.) Pdveaplained that plaintf would submit maintenance
requests for the production department to a central database system for the maintenance
department to addresdd.(at 767:12—-21.)

This Category does not suppoffireding of misclassification.

H. Other Managerial Duties

Other trial evidence corroboratadinding that plaintiff was proply classified as exempt.
Specifically:

With respect to workforce reductions, pldfitestified he spent more time operating
machines which precluded him from performingestmanagerial duties, such as inspecting the
machines or analyzing the quality of the botbesng produced. (Tridlr. 202:11-203:1.) Yet, in
a September 3, 2013 email to Norm Wolfe, plairistied “quality checksas one of his day-to-
day roles, in addition to “overview of gping, packaging, and dtdine,” “receiving and
inventory’s [sic] of dry and fuljoods,” “ordering things if reessary,” and “attending meetings

and giving updates.” (DEX 1093 (September 3, 2013l laintiff testified that part of his
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job duties was to ensure compliance with gorent regulations regarding the cleaning and
packaging of the products. (Trial Tr. 351:15-25.)

Next, with respect to materials procuremenajiiff testified that he played no part in
determining the materials bought or sold. Yetatmitted that he was responsible for notifying
Sears and/or Perez of any igsuelating to the lack of rtexials necessary for productian.at
121:16-24) or delays alisruptions in the operations thabuld require the schedule to be
modified {d. 815:8-816:20 (Searsee also DEX 1102 (October 4, 2012 Email).) Furthermore,

plaintiff was responsible for enring that the production lifanctioned efficiently, and he

testified that Perez reprimanded him whenever there were deficiencies. (Trial Tr. 122:11-14,

other words, plaintiff's supervigy role over the production line wantegral to te continued and
efficient functioning of the Facility’s operations.

l. Other Non-Managerial Duties

The Court finds that plaintiff's uncontrosted testimony with regard to other non-
managerial duties weighs in favormhintiff’'s case. However, givethe lack of specificity as to
the amount of time plaintiff spent on such actigtithe Court does not consider such testimony
significantly probativen its analysis.

In addition to providing breaks to employeestloa production line, plaintiff testified that
he also provided breaks to employees in thepshgpdepartment and in thigaft line. (Trial Tr.
28:23-29:7, 125:9-17, 126:15-18.) On days whendad shipping employee was absent,
plaintiff testified that hevould often take over his dusidor the entire day.ld. at 139:14-25.)
Other employees also witnessed plaintiff asgistire shipping department by driving the forklift,
delivering paperwork, and loadj and unloading trucksld at 621:5-19 (Gray); 710:10-21
(Powell).) Finally, plaintiff alsdestified that the Facility did ndiave a janitor, and he oftentimes

performed several jgtorial jobs. (d. at 143:9-22.)

15 Relying on Yartz's testimony, defendantgue that plaintiff participated in weekly
calls with corporate management that lasted@pprately thirty minutes to discuss management
at the Facility, including itéinances. (Trial Tr. 34:1-15, 441:19-442:4.) However, as
defendants concede, Yartz could not confirm on hwmy of these calls plaintiff was present.
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J. Other Issues

Mandatory Schedule: Plaintiff testified that throughouhe Relevant Period he had a
mandatory schedule which ran from 6:30 a.m1:8D p.m. On days when the production line wa
running, plaintiff had to stay tbugh to the end of productionld(at 152:12—21 (Boyce¥ee also
id. at 626:17-628:18 (Gray).) On days whesréhwas no production, or when production endec
before 4:30 p.m., plaintiff testiftethat he still had to remain tite Facility until 4:30 p.m. 4. at
344:1-22)

An email from plaintiff to Norm Wolfeon September 3, 2013, however, indicates that
plaintiff viewed his dailyschedule as running from3& a.m. to 3:00 p.m.S¢e DEX 1093
(September 3, 2013 Email).) Moreover, whekedsduring cross-examination whether such a
mandatory 4:30 p.m. end time was in place during the Relevant Period, plaintiff responded tf
could not remember. (Tridlr. 344:13-14.) Plaintiff proffed no other contemporaneous

documents suggesting that he had, or beli¢vatlhe had, a mandatory 4:30 p.m. end time.

This evidence was also necessary for purposany potential damages analysis but does

not support a finding of misclassification.

Relationship with Plant Manager: Most compelling, plaintiff testified that Perez, who
was the Plant Manager from the beginning ofRleéevant Period through May or June 2013 was
a very aggressive micromanagefeqalso Trial Tr. 723:15-17 (Powell); 439:3-8 (Yartz);
571:14-22 (House).) Plaintiff testified that he wash a micromanager that he controlled “ever
dollar spent in the—ithe brewery, every hour of labor workedId.(at 150:16—-22.) However,
the evidence also demonstrates that Perez’s physesénce varied from that of plaintiff. The
record shows that Perez generally arrivethatFacility by approximately 8:00 a.mld.(at
180:22-25.) Plaintiff, in fact, veauncertain as to what timerée would leave the Facility,
testifying that Perez would only “sometimes” remain until after production entigcat (81:1—
4.) Powell also testified that Perez spent nebsiis day in his office, and was only occasionally
out on the floor. I@. at 723:11-14, 752:7-11.) In any eventieRavas not the Plant Manager for
the entire Relevant Period. Around May or JA@&3, Perez was replaced by Norm Wolfe, who

the witnesses described as less handsitmrespect to the production lineSegid. at 64:17-25.)
19
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While the Court is persuaded that Perez micromanplgédtiff, it is also cleathat Perez relied on
plaintiff to run and mange the production line.
V.  CONCLUSIONSOF LAW

A. Applicable Legal Framework

As discussed above, defendants have the huodedemonstrating #t plaintiff's work

during the Relevant Period satesf the requirements for an FLSA exemption to the geng

overtime pay requirements. The FLSA includessaemption from the overtime requirement fagr

“any employee employed in a bona fide executive, athtnative, or professioh@apacity . . . .”

29 U.S.C. § 213(a)(1). Here, defendants asbet plaintiff was employed as a “bona fide¢

executive” and, therefore, was rettitled to overtime during thiRelevant Period. To qualify for
the “bona fide executive” exemption, an employeust show that: (i) the employee wa
compensated on a salary basis at a rataobfless than $455 per week; (ii) the employee
“primary duty” was “management” of the “enteg®iin which the employee is employed or of
customarily recognized department or sulmion thereof’; and that the employee (iii
customarily and regularly directed the worktafo or more other employees and (iv) had th
authority to hire or fire other employees or wh@siggestions or recommendations as to the sg
were given “particular weight.”29 C.F.R. § 541.100(a). At isshere are the send and fourth
factors of the test for “bona fide executive” employée8.

Primary Duty Is Management: The term “primary duty” means the “principal, main
major, or most important duty that the employee performs.” 29 C.F.R. 8§ 541.70
“Determination of an employee’s primary duty mhbetbased on all the facts in a particular cag
with the major emphasis on the characiethe employee’s job as wholefd. The regulations

provide the following non-exclusiiactors in determining whethan employee’s primary duty is

1% plaintiff does not contest that he was conspéed on a salary basis at a rate of not les
than $455 per week. In plaintifffgost trial brief, he vaguely argsi¢hat defendants fail to satisfy
the third factor because plaintiff's suboraies had been employed by the brewery for many
years, knew their assignments, and performed htiith or no direction. (Dkt. No. 146 at 28.)
That plaintiff's subordinates were efficiembrkers, however, does not negate plaintiff's
supervisory role over them.
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management’ (i) the amount of time spent performiagempt work; (ii) the relative importance
of exempt duties as compared with other typesluties; (iii) the employee’s relative freedon

from direct supervision; and (iv) the relationshietween employee’s salary and the wages paid

other employees for the kind of nonexemptrikvgerformed by the employee. 29 C.F.R.

541.700(a), (b) (emphasizing thaethegulations do not requirendt exempt employees spend
more than 50 percent of their time performegempt work” and that such employees may st
meet the primary duty requirement if “ethfactors support such a conclusiorsge also Baldwin

v. Trailer Inns, Inc., 266 F.3d 1104, 1113-14 (9th Cir. 20@a&jfirming summary judgment in
favor of defendant where plaiff claimed they “spent ninefyercent of their time on nonexempi
tasks” because other factors weighed in fawb finding that the primary duty was still
management).

Hiring, Firing, and Recommending the Same: To qualify for the executive exemption,

the employee must have authority to hire fwe other employee, or his suggestions and
recommendations as to hiring, firing, advancemperdmotion, or other change of status must be

“given particular weight.” 29 C.F.R. § 541.180@). To determine whether an employee|s

suggestions and recommendations are given patieedight, courts consider the following nont

—

exclusive factors: (i) whether it is part of theployee’s job duties; (ii) the frequency with whic

such suggestions and recommendations ardemand (iii) the frequency with which the

employee’s suggestions and recommendatianes relied upon. 29 C.F.R. § 541.105. *“Anp

employee’s suggestions and recommendations may still be deemed to have ‘particular W

" The regulations define “management” thti&enerally, ‘management’ includes, but is
not limited to, activities such asterviewing, selecting, and trang of employees; setting and
adjusting their rates of pay and hours of walikecting the work of employees; maintaining
production or sales records for use in supesaigir control; appraisingmployees’ productivity
and efficiency for the purpose of recommendingnpotions or other changes in status; handling
employee complaints and grievances; disciplirengployees; planning the work; determining the
techniques to be used; apportioning the wamtong the employees; determining the type of
materials, supplies, machinery, equipmenboid to be used or merchandise to be bought,
stocked and sold; controlling tiflew and distribution of materialor merchandise and supplies;
providing for the safety and seayrof the employees or theggerty; planning and controlling

to

eigl

the budget; and monitoring or implementing legal compliance measures.” 29 C.F.R. § 541.1D2.
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even if a higher level manager’'s recommendakias more importance and even if the employ

does not have authority to make the ultimatesiesias to the employee’s change in statud.”

B. Discussion
1. Classification as Exempt under the FL SA
a. Primary Duty as Management

i. Time Spent on Exempt and Non-Exempt Work

Plaintiff's primary claim is bsed on his allegation that heesp the vast majority of his
time covering for his employees on the productioa or performing maintenance. However, as
discussed above, the evidence in the record suggests otherwise.

First, and most persuasively, the operatmgs demonstrate th#ie production lines were
not running for approximately 50% of the RelevBetiod. Each week,&he were usually a few
days when production was not running and the¥ee some weeks where there was no productig
at all. Thus, even crediting plaintiff's tesbny that he spent approximately six hours each day
that production was running to provide lunch and bestks, such would constitute less than 509
of plaintiff's work. Additionally, some evide® indicates that plaintiff's time on the floor
involved, in part, margerial functions. $ee supra.)

Second, as discussed above, for much oR#levant Period, staffingas such that there
would have been a sufficient number of employegsdwide rest and lundbreaks. At least until
April 2013 and May 2013 when plaintiff's numbehpped from ten to six due to layoffs,
transfers, and leaves, sufficient people were erp#yroll to provide restnd meal breaks without
plaintiff's intervention. Sigrficantly, for much of April and May 2013, the production line was
not running due to certain quality issues. Thid@we demonstrates that for several weeks in
May 2013, the Facility shifted to a 32-houeekly schedule becaaisf decreased demahti This
is not to say that the Court does not believe thanitadid in fact providethose breaks at times.

Rather, that it was not primarilyshtask during the Relevant Period.

18- Additionally, all of plaintiff's subordinatefiled claims against defendants after the
Facility was shut down claiming that they we@ given the requisiteest and lunch breaks,
undermining plaintiff's testimonthat he did so daily. See supra.)
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Finally, plaintiff's claim that he performed maintenance tasks is belied by the testimon
his own witness, Layne Powell, who teigtaf that plaintiff had no reason to do so.

Thus, the Court finds that thigctor weighs in favor of fiding that plaintiff was properly
classified as exemptSee Baldwin, 266 F.3d at 1114-17 (granting summary judgment in favor @
defendants even when plaintspent 90% on non-exempt duties).

ii. Relative Importance of Empyee’s Exempt Duties

The evidence in the record also suggesisttie performance of plaintiff's management
duties was relatively more important thiais performance of non-exempt duties.

First, plaintiff himself deschied his primary duty thus:

Primary duty was—was making sure the line was—was getting started when | got
there at, you know 6:00 or 6:30 a.f@nce |—I kind of saw everybody was there,
then | would—I would go back to the filler machine, see what—see what was
going on, if everything was okay as far as the liquid being ready and, you know,
where he was in the process.

Once |I—I saw that, | would try to makeback to my office and go through my
emails, see if there was any changes-or anything | should know about before
the—the day started. If | neededréply to any emails, | would do so.

| would then get the prior g&s packet from the file inhe—in the hallway by the
offices. And that consisted of the ogtars’ logs and the warehouse count and
verification for product produced.

| would then—I would then dehat packet antlwould email it to Marlis Sears so
she could do data entry with thadnce that—once that was done, depending on
what time that was, | would generally to make it back out to the production
floor before—before or attie after 7:00 to start migrst break, breaking the—the
filler operator out first since he was the first one in. And then after that first
break, | would continue to do dhe other five breaks. . . .

(Trial Tr. 79:10-82:4.) Thus, evem plaintiff's own words, higrimary duty was to make sure
that his subordinates were present on thedimeto make sure that the production line was
running. Plaintiff also testified #t ensuring the safety of his subimrates’ was an important part
of his day-to-day activitiesSee supra. As part of this duty, platiif was responsible for ensuring
that his subordinates were reprimanded asdiplined when necesgar Although plaintiff did

not have authority to terminate or suspend anyi®tubordinates, he had the authority to issue
verbal warnings and the authoritysubmit a report to human resources or the Plant Manager.

fact, Powell testified that the managdad a responsibility to do s&ee supra.
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Second, plaintiff's role in communicating wiBears, Perez, and maintenance regarding
the functioning of the line was crucial to the enterprise’s success. Plaintiff had to maintain an
active line of communication with Sears to appther of any difficulties so that she could
reorganize the schedule accordingBJaintiff also had to submit maintenance requests whenever
there was a breakdown in machinery. In sh@dintiff's role in comnunicating and coordinating
the needs and capabilgief the production line was neceagstor the operation to function
effectively.

By contrast, the evidence demonstrates deéndants did not expect plaintiff to be
devoting a significant portion of his time to the performanaeoofexempt duties. (Trial Tr.
478:13-18 (Yartz) (“Q: So do you have an unterding one way or the other whether Mr.
Boyce was, in fact, being used by Mr. Perethat capacity? A: Ding the relevant period,
while | was responsible for it, I—I do not havathecollection, nor woultdhave expected it.”);
id. at 552:18-22 (House) (“Q: Istitue that Victor Boyce wassaigned to fill in on the bottling
line so the hourly employees could take meal astlmeeaks? A: No. We had a lead that did
that, you know, that would give meal and rest bs€3aly Importantly, plaatiff had the capacity
to, and often did, hire temporary workers from ages to cover as machine operators or forklift
operators. The emails submitted as evidenceatelithat plaintiff anthis subordinate Tabbert
were primarily in charge of communicating witke temporary employee agencies and managing
the temporary workers.

Thus, the Court finds that thigctor also weighs in favor afefendants thailaintiff was

properly classified as an exempt emplo$fee.

19 plaintiff attempts to argue that he lackedponsibility ovethe temporary employees
because Tabbert took the lead on such activitiesnvever, the emails in evidence demonstrate
that plaintiff often communicated with the tempgragencies himself. More importantly, even if
Tabbert were responsible for the same, Tabbertowaf plaintiff's directsubordinates. Such
delegation to Tabbert would, therefohaye itself been a managerial act.

20 Additionally, plaintiff's performance réews demonstrate & upper management
viewed plaintiff’s management duties as primar§ee(e.g., DEX 1016 (June 2013 Performance
Review) (suggesting the followirags areas of improvement—*(1) End the year with zero time
loss accidents; (2) End the yearder budget . . . ; and (3) M#ain losses under 2%.”).)
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iii. Employee’s Relative Freedom from Direct Supervision

Plaintiff's central argument in this regardiet the Plant Manager, Eduardo Perez, was
aggressive micromanager, and #fere, he was not free fromrdct supervision. Plaintiff's
testimony in this regard is corroborated by selweimesses, who all aged that Perez was an
aggressive micromanager. However, the evidealso demonstrates, as discussed above, that
Perez expected plaintiff to magathe production line efficientlgnd that Perez was not at the
Facility, let alone on proddion line, at all times. Thus, thiadtor weighs only slightly in favor of
plaintiff. Such finding is further limited &erez was only Plant Manager through May or June
2013% After such time, defendants hired Novkolfe as the new Plant Manager, whose
management style was decidedly mibegible. Accordingly, the Gurt finds that with respect to

the period of time after Perez was termidatais factor weighs against plaintiff.

V. Employee’s Salary and Wages of Other Employees
Performing Non-Exempt Work

The Court finds that this factatso weighs in favor ofrfiding that plainff was properly
classified as exempt. The pastigtipulated to the following wagdor plaintiff’'s subordinates:
(i) Trung Bui, $14.38; (ii) Leopoldo Martinez, $B6; (iii) Maria Catlio, $15.60; (iv) Erick
Campista, $15.82; (v) Carlos Sanchez, $16.33;Hrancisco Flores, $17.76;ii) Marco Flores,
$17.95; (viii) Keith Bright, $17.97ix) Jose Mora, $18.92; and)(RKennis Tabbert, $25.57. (SFs
9-19.) Plaintiff, by contrast, earned $1,263328eek through June 18, 2013 and then $1,263.2
until the end of the Relevant Period. (SFs 7-8uUkch translates to approximately $30.96 and
$31.58 per hour for a regular 40-hour workweekug, plaintiff's pay wa approximately twice

that of most of his subordinates, except fobdert who served as thead production operator.

2L Furthermore, some evidence demonstrai@sdéspite Perez’s reputation, plaintiff was
still expected to make decisions withiis sphere of influence independentlyeg Trial Tr.
181:23-182:7 (“Q: Okay. What | was getting at is you mentioned the efficiency of the line m
be affected by a breakdown. So if—if Edd@mwas on the premises and there was a breakdowr
would you, in your practice, immediately notifyni? A: Not necessarily because | would—
immediately | would be [sic] to try to fix the glolem and get the line backnning. Because if |
went in his office to—to let him know the énwas down, he’d basically ask me what the
[expletive] was | doing in his offe. So that’s his style.”).)
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Accordingly, the Court finds that plaintiffigrimary duty was management rather than his
time spent working as a machine operator on the line.

b. Hiring, Firing, Change of Status, and Recommendations

The evidence in the record demonstratesplaantiff did not havehe authority to hire,
fire, or effectuate a change sthitus for any employees. Thtlse Court must analyze whether
plaintiff's recommendations regarding the same vggven particular weyht during the Relevant
Period. Importantly, the Relevant Period hergy @moinsisted of approximately one year and two
months, during which the Facilityas facing significant problemsatresulted in the shutdown of
the whole enterprise by the end of the ReféWReriod. Thus, opportunities for hiring new
employees were reasonably limited.

Regardless, even against this backdrop rétord demonstrates that plaintiff's
recommendations regarding employment werertak® consideration bghe Plant Manager and
company executives. For instance, as discuaisede, plaintiff was appred to hire a new line
operator in 2013. However, plaiftdecided that hevould prefer to continue using a certain
temporary worker and decide later on whether tte tiie same. Defendamisferred to plaintiff's
sole judgment in this regard. Additionallyapitiff's recommendationsegarding pay increases
were also given particular weigtitiring the Relevant PeriodSeg supra.) Plaintiff's
recommendations in this regard were adopt&dept for his recommendation as to Tabbert who
received 2% instead of his recommende@a raise. (Trial Tr. 897:4-16 (House).)

Accordingly, the Court finds that plaintif'recommendations with regard to employment
were given particular weighteéheby satisfying this statutoryqeirement for designation as an
exempt employee.

2. Summary

Because plaintiff satisfies all requirementstfte statutory exemption as an executive

under the FLSA, the Court finds that plaintiff was properly classégedxempt during the

Relevant Period. Accordingly, the Coudead not address the issue of damages.
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V. CONCLUSION

For the foregoing reasons, and given thality of the circumstances, the Cortnps that
plaintiff was properly clssified as exempt during the Relevant PeriodRnices in favor of
defendants. No later théhonday, June 12, 2017, the parties shall submit a joint statement
including language for a form of judgment, approved as to form.

T 1SS0 ORDERED.

Dated: June 1, 2017 é) z ’Zg 3

v YVONNE GONZALEZ ROGERS
UNITED STATESDISTRICT COURT JUDGE
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