Ortiz et al v. Spark

United States District Court
Northern District of Califorra

© 00 N o g A~ W N PP

N N N NN N N NN P P P P B PP PR
© N o O~ W N P O © ® N O 0o M W N P O

Energy, LLC Doc.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

ARTURO AMAYA, et al., Case No0.15-cv-02326-JSW

Plaintiffs,

ORDER DENYING WITHOUT

V. PREJUDICE MOTION TO COMPEL

ARBITRATION; DENYING MOTION

SPARK ENERGY GAS, LLC, et al., TO DISMISS; AND GRANTING
ADMINISTRATIVE MOTION TO
Defendants. CONTINUE HEARING DATE FOR
MOTION FOR CLASS
CERTIFICATION

Re: Dkt. Nos. 48, 71

Now before the Court is the motion of Deflant Spark Energy Gas, LLC, individually
and as successor-in-interest to Defendant Spaekgy Gas, L.P., (“Defendants”) to dismiss all
claims in the First Amended Complaint and to congpbltration of the clans of Plaintiff Barbara
Gehrke! The Court has considered the parties’ papetsvant legal authity, and the record in
this case. For the reasons that follove, @ourt hereby DENIES WITHOUT PREJUDICE the
motion to compel arbitration and DENIES timetion to dismiss. Additionally, the Court
GRANTS Plaintiffs’ administrativenotion to continue the scheddta the briefing and hearing of
Plaintiffs’ motion for class certificatio.

BACKGROUND
Plaintiffs allege that Defendés are retail energy suppligtsat provide retail utilities

services including rtaral gas and electricity. Plaintiflge former customers of Defendants.

! Defendants’ motion to dismiss includes a regfmsdismissal of the claims of then-Plaintiff
Margaret Smith. This portion of the motion, howeuvs moot in light of the November 18, 2015
notice of withdrawal of Plaitiff Smith. (Dkt. No. 53.)

2 The Clerk has terminated Docket No. 69, as superseded by Docket No. 71.
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Plaintiffs allege that Defend#s engage in fraudulent addceptive bait and switch sales
practices. Specifically, Plaifits allege that in or around October 2014, a representative of
Defendants approached Plaintiff Arturo Amatehis home in Los Angeles, California and
convinced him to switch his energy provider frdme Southern California Gas Company to Spar
(First Amended Class Action Complaint (“EA) § 12.) The discussion was “apparently
‘scripted.” (Id.) “The representative from Spark infieed Plaintiff Amaya that he was signing
people up for a program designed to help low inedamilies save money on their energy bills.
Specifically, the representative assured PHiAtnaya that his gas bills would decrease by”
twenty-five percent. Ig.) However, instead of decreasiijaintiff Amaya’s bills increased by
approximately twenty to thirty percentld( 13.)

Likewise, as to Plaintiff Garke, Plaintiffs allege thdbefendants’ representatives
approached her at her home in Ranchad@ea, California in or around February 201H. (

1 14.) In an “apparently ‘scripd’ conversation,” Defendants’peesentative convinced her to
switch to Spark by promising her thHagr energy bills would go downld() Instead, her energy
bills increased by approximately one hundred percddt.f(16.) Ms. Gehrke also was
guaranteed that “she would receia percentage savings specified in a ‘welcome letter’ off of
PG&E’s base energy rate for natural gathim first two months with Spark.”ld.  15.) When the
welcome letter arrived, however, it did not provedeings, but “quoted thexact same gas billing
rate that she would have reéesd if she maintained Pacific Gas & Electric as her energy
provider.” (d.)

In addition to these specific allegationsg 8AC includes additional allegations relating tc
the broader scheme, to the effect that theegve and high-pressurepresentations made by
Defendants’ representatives “were derived from Spark selling scripts, marketing and training
materials,” were part of a pyramid-marketinp@me, and targeted “low-income earners, the
elderly and non-English speaking persons,” awede made more harmful by a lengthy and
difficult cancellation process.Id. 1 17, 25-28.)

Plaintiffs allege the following claims on béhaf a putative clas: (1) violation of

California’s Consumer Legal Remedigst, California Civil Code section 175 seq;
2
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(2) common law fraud; (3) deceit by concealmentiaiation of Californa Civil Code sections
1709 and 1710; (4) breach of contract and efdbwvenant of good faith and fair dealing;

(5) violation of California’s false advertisingw, California Businesand Professions Code
section 17500et seq. (6) violation of California’s falsedwvertising law, California Business and
Professions Code section 175687 seq,. (7) violation of California’s Unfair Competition Law,
California Business and Pesfsions Code section 172@0 seq (“unfair’ and “fraudulent”
prongs); (8) violation of Caldrnia’s Unfair Competitioraw, California Business and
Professions Code section 17260seq (“unlawful” prong); and (9) ngligent misrepresentation.

The Court shall address additionattiaas necessary in its analysis.

ANALYSIS
A. Defendants’ Motion to Compel Arbitration.
1. Legal Standards Applicable to the Motion to Compel Arbitration.

Pursuant to the Federal Arlatron Act (“FAA”), arbitrationagreements “shall be valid,
irrevocable, and enforceable, save upon suchrgts that exist at law or in equity for the
revocation of any contract.” 9 U.S.C. § 2. d@rthe Court has determined that an arbitration
agreement involves a transaction involving irtegescommerce, thereby falling under the FAA,
the Court “must issue an order compelling @abion if the followng two-pronged test is
satisfied: (1) a valid agreement to arbitrate exetsl (2) that agreement encompasses the displ
at issue.” United Computer Systems v. AT&T Cog98 F.3d 756, 766 (9th Cir. 2008Ege also
9 U.S.C. 88 2, 4Chiron Corp. v. Ortho Diagnostic Sys., In207 F.3d 1126, 1130 (9th Cir.
2000).

The FAA represents the “liberal federal pglfavoring arbitration agreements,” and “any
doubts concerning the scope of adiile issues should be resolved in favor of arbitratidvidses
H. Cone Memorial Hospital v. Mercury Constr. Cor60 U.S. 1, 24-25 (1983). Under the FAA
“once [the Court] is satisfied that an agreetrfenarbitration has been made and has not been
honored,” and the dispute falls within the scop¢hat agreement, the Court must order
arbitration. Prima Paint Corp. v. Flood & Conklin Mfg. G388 U.S. 395, 400 (1967). The

“central purpose of the [FAA is] to ensure tpatvate agreements to arbitrate are enforced
3
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according to their terms.Mastrobuono v. Shearson Lehman Hutton,,I16&4 U.S. 52, 53-54
(1995) (quotation omitted). The “preeminent cem of Congress in passing the [FAA] was to
enforce private agreements into which partiesdratered, a concern whicequires that [courts]
rigorously enforce agreements to arbitrat®litsubishi Motors Corp. VSoler Chrysler-Plymouth,
Inc., 473 U.S. 614, 625-26 (1985) (quotations omitted). When determining whether the arbitr
clause encompasses the claims at issue, “all davbt® be resolved in favor of arbitrability.”
Simula v. Autoliy175 F.3d 716, 721 (9th Cir. 1999). Thetpaesisting arliration bears the
burden of showing the arbitrationragment is invalid or does not encompass the claims at isst
See Green Tree Fin. Corp.—Ala. v. RandokBil U.S. 79, 91-92 (2000).

However, a separate question exists wherCihart is presented with the issue of whethef
an agreement between the partieartotrate “was ever concludedBuckeye Check Cashing, Inc.
v. Cardegna546 U.S. 440, 444 n.1 (2006). The partie®aghat the party moving to compel
arbitration has the burden to prove, by a prepoaace of the evidence, that an agreement to
arbitrate exists. (Dkt. Nos. 56, 57.) To be ecdable, an arbitration agreement must first be
valid as a matter of state contract lakirst Options of Chicago, Inc. v. Kaplabl1l4 U.S. 938,

944 (1995). As to that question, the burden remamthe party moving to compel arbitration.
See United Computer56 F.3d at 766 (“[T]here is no evidence that either NCR or Lucent ever
entered into such an agreement with UCS.. [T]he burden remains upon UCS to demonstrate
why either one of those entities should remain in this litigatioBrini v. Didion 160 Cal. App.
4th 1272, 1282 (2008) (“The petitioner bears thelbaorof proving the existence of a valid
arbitration agreement by the panderance of the evidence.”Jhe party opposing the petition to
arbitrate, however, retains “the burden of pngvby a preponderance tbie evidence any fact
necessary to its defenseBruni, 160 Cal. Appl 4th at 1282jted inLi v. A Perfect Day

Franchise, Ing.No. 10-cv-01189-LHK, 2011 WL 250418t *4 (N.D. Cal. Jan 25, 2011).

“When considering a motion to compel arbitaatj the court applies a standard similar to the

summary judgment standard of Fed. R. Civ. P. 56. . .. If there is doubt as to whether such gn

agreement exists, the matter should be resdivedigh an evidentiary hearing or mini-trial.””

Garbacz v. A.T. Kearny, IndNo. C 05-05404 JSW, 2006 WL 870690, at *2 (N.D. Cal. Apr. 4,
4
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2006) (quotingMcCarthy v. Providential CorpNo. C 94-0627 FMS, 1994 WL 387852, *2 (N.D.
Cal. July 19, 1994)).
2. The Court Denies the Motion to Compel Arbitration.

The disputed issue presented by Defendantdgion to compel arbitration concerns
whether a valid agreement to arbitrate waer @oncluded between Defendants and Plaintiff
Barbara Gehrke. Defendants assiaat the terms of service ththey sent to Ms. Gehrke, and
which she accepted, contained apitaation clause. Plaintiffs respond that the only terms of
service received by Ms. Gehrke didt contain any arbitration claus8oth sides have presented
evidence. The Court concludestlthis disputed faatl issue cannot begelved on the present
record, and denies the motion to caharbitration vithout prejudice.

In support of the motion, Defendants subanitanuary 19, 2015 welcome letter addresse
to Ms. Gehrke, accompanied by a document titled “California Residential and Small Commef
Customer Disclosure Statement and Terms of Servi(Dkt. No. 48-7.) The top of pages 2-8 of
the terms of service doament bears an identifying line that reads
“SEG_CA_RESI_SMCOMM _20140905."ld)) Defendants submit these documents as exhibit]
to the Declaration of Kira Jordan, the Semarketing Director for Spark Energy, LLC. (Dkt.
No. 48-1.) Jordan declares that she hasopatknowledge of the awhticity of Defendants’
terms of service document due to her position within the company and “from reviewing Spar}
records,” and that based on tkabwledge, Defendants’ copy tife welcome letter and terms of
service are true and correct.

On the other hand, Plaintiffs submit the deafimn of Ms. Gehrke, who attaches what she

declares to be a true and correct copy efdhnuary 19, 2015 welcome letter and terms of servi¢

that she received from Defendan{&®kt. No. 63-1.) The top of g&s 2-7 of Plaintiff's terms of
service document bears an identifyingelihat reads “SEG_CA_RESI_SMCOMM_20140409.”
(Id.) Plaintiffs initially submitted an unauthentiedtcopy of the welcome letter and terms of
service, with some of the pagduplicated and incorrectly omdel. (Dkt. No. 49-1.) In the
interest of justice and ithe exercise of discretion, the Cogave Plaintiffs an opportunity to file

supplemental evidence to explain and attemptte these deficiencies (and Defendants an
5
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opportunity to respond). Plaintiffeave done so, and have succeededising a material issue of
fact regarding which versn of the terms of service was mailed to Ms. Gehrke.

Indeed, on the present record, the Court finds ¢len if the burden of proof rested on
Plaintiffs, Plaintiffs have met ¢t burden. Ms. Gehrke declatbat she received the version of
the welcome letter and terms of service witharmitration clause, and that she never received
another version prior to filing her complainttms action. (Dkt. M. 63-1, 1 5-12.) This
declaration is unambiguous and within her personal knowledge.

On the other hand, even though Ms. Jordan has, Defendants contend, “personal knov
of how to review Spark’s CIS system and refei@ customer’s Welcome Letter and [Terms of
Service],” (Dkt. No. 64, at 2:24-25), Ms.rdan’s testimony submitted to the Court lacks

foundation with respect to Ms. i#tan’s basis of knowledge bbw Defendants’ electronically-

maintained copies of the terms of serviceaeated and stored. (Dkt. 56-1 at PDF 14-16 (Depaq.

100-02).) For example, the Court cannot asteran the present record whether Defendants
receive from their third-partyendor and store an original Flzopy of the terms of service
actually sent by Defendants’ third-party vendor to each customer, or whether Defendants stg
customer data that is used, at need, to re-genarterms of service document that is intended td
duplicate the original based on inptuch as geographic region d@he date the terms of service
document was sent to the customer. It is undéspthat the welcome letter and terms of service
were sent to Ms. Gehrke bytlard-party vendor, although the idég and location of the third-
party vendor has been the subject of some dispatg, Dkt. No. 64-1 1 3.) Ms. Jordan’s
testimony that it is not possible to alter the RIdDEuments at will does not adequately answer th
guestion of how the documents are generated aneldsin the first plagavhether by Defendants,
the third party vendor, or someone else.g{ Dkt. 57-2 at PDF 21, Depo. 179.) This ambiguity
important because the additiontbé arbitration clause to Defenda’ terms of service occurred

around the time that Ms. Gehrke’s terms of merwere sent to her on January 19, 2015. Ms.

Jordan testified to her belief that the change énténms of service was actually effectuated in late

December 2014 or early January 2015, but teegnt record does not disclose sufficient

foundation for that belief for the Court to determthat it is impossible #t the third-party vendor
6
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sent Ms. Gehrke the older version of the teofnservice on January 19, 2015. (Dkt. 57-2 at PDF
15; Depo. 155.) And Ms. Gehrke’sdaration that she received thider version is evidence that
it is possible, raisig a factual question.

Defendants have provided no testimony from a witness who can fill in the gaps in Ms.
Jordan’s knowledge. Nor, it seems, have #®yet had the opportunity depose Ms. Gehrke
regarding her recent declaratioim short, the evidence Defendants have presented to date failg
demonstrate the existence of a valid arbitratioeegent between the padielf the terms of
service agreed to by Ms. Gehrkel diot include an arbitration clae, there is no valid arbitration
agreement, and Ms. Gehrke cannot be compelladbitrate. Accordigly, the Court DENIES
Defendants’ motion to compel.

The Court does not reach Defendants’ diipes to the Chase Declaration and to
paragraphs 1-4 of the Gehrke Daeltion. The Court does not needéach those issues to decid
that paragraphs 5-12 of the Gehrke Declarai@nsufficient to rebut Defendants’ evidentiary
showing and raise a factual issughwegard to which terms of sece were sent to Ms. Gehrke.

Pursuant to 9 U.S.C. § 4, “[i]f the makinfjthe arbitration agreement or the failure,
neglect, or refusal to perform the same be in issue, the court shall proceed summarily to the
thereof.” Thus, the Court may hold a trial or @ntlary hearing to resolve whether an agreeme
to arbitrate exists. This denial of the mottorcompel arbitration is WITHOUT PREJUDICE to
Defendants renewing their motion after additiasiatovery, or filing a motion for the Court to
conduct an evidentiary hearing or other proceeding on this issue.

B. Defendants’ Motion to Dismiss.

1. Legal Standards Applicableo the Motion to Dismiss.

A motion to dismiss is proper under FederaleRaf Civil Procedue 12(b)(6) where the
complaint fails to state a claim upon which retiah be granted. TheoGrt's “inquiry is limited
to the allegations in the complaint, which areegted as true and construed in the light most
favorable to the plaintiff.”"Lazy Y Ranch LTD v. Behrer®l6 F.3d 580, 588 (9th Cir. 2008).
Even under the liberal pleadings standard of FedRarkd of Civil Procedur&(a)(2), “a plaintiff’s

obligation to provide the ‘groundsf his ‘entitle[ment] to reliefrequires more than labels and
7
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conclusions, and a formulaic recitation of the elements of a cause of action will ndedbAtl.
Corp. v. Twombly550 U.S. 544, 555 (2007) (citiitppasan v. Allain478 U.S. 265, 286 (1986)).

Pursuant tad'wombly a plaintiff must not merely allegwnduct that is conceivable but
must allege “enough facts to state a claimeteef that is plausible on its faceld. at 570. “A
claim has facial plausibility when the Plaintiff pleafdctual content that allows the court to draw
the reasonable inference that the Defendalible for the misconduct allegedAshcroft v.

Igbal, 556 U.S. 662, 678 (2009) (citifigvombly 550 U.S. at 556). If the allegations are
insufficient to state a claim, a court shouldmjrleave to amend, unless amendment would be
futile. See, e.gReddy v. Litton Indus., In©12 F.2d 291, 296 (9th Cir. 199@0pok, Perkiss &
Lieche, Inc. v. N. Cal. Collection Serv., In@11 F.2d 242, 246-47 (9th Cir. 1990).

Claims sounding in fraud or mistake are subjed¢he heightened pleading requirements
Federal Rule of Civil Procedure 9(b), which regs that a plaintiff @diming fraud “must state
with particularity the circumstances regarding fraudnistake.” Fed. R. Civ. P. 9(b). To satisfy
Rule 9(b), the allegations mus “specific enough to give defeants notice of the particular
misconduct which is alleged to camste the fraud charged so that they can defend against the
charge and not just deny thhey have done anything wrongSemegen v. Weidnet80 F.2d
727, 731 (9th Cir. 1985). This specificity must inclaheaccount of the “tiey place, and specific
content of the false representations al asthe identities of the parties to the
misrepresentations.Swartz v. KPMG LLP476 F.3d 756, 764 (9th Cir. 2007) (quotation
omitted). A fraud by omission claim, however, does need to meet the strict requirements of
Rule 9(b) because in such cases, “a plaintifincd plead either the spécitime of the omission
or the place, as he is not alleging an act, but a failure to klcitfis v. BMW of North America,
LLC, No. C 07-02827 WHA, 2007 WB342612, at *5 (N.D. Cal. Nov. 7, 2007) (quoting
Washington v. Baezinge®73 F.Supp. 1478, 1482 (N.D. Cal. 1987)).

As a general rule, “a district court may moinsider material beyond the pleadings in rulin
on a Rule 12(b)(6) motion.Branch v. Tunnell14 F.3d 449, 453 (9th Cir. 1994) (citation
omitted),overruled on other grounds by Gadlith v. County of Santa Clay807 F.3d 1119 (9th

Cir. 2002). However, documentsigect to judicial notice, suds matters of public record, may
8
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be considered on a motion to dismi§ee Harris v. County of Orang@82 F.3d 1126, 1132 (9th
Cir. 2012). The Court may also consider “milenhich is properly submitted as part of the
complaint.” Branch 14 F.3d at 453 (citation omittedlrinally, the Court may consider a
document not attached to the FAC if (1) the ctzamp refers to the document; (2) the complaint
necessarily relies on the document; (3) the documesinal to the plaintiff's claim; and (4) no
party questions the authenticity of the copy attacbete 12(b)(6) motionDaniels-Hall v. Nat'l
Educ. Ass’'n629 F.3d 992, 998 (9th Cir. 201@ge alsdHarris, 682 F.3d at 1132. If this test is
satisfied, the Court may treat such a documepbtasof the complaint, and may assume that its
contents are true for the purposes of a motiaigmiss under Federal Rule of Civil Procedure
12(b)(6). Id. The “district court may, but is not reged to incorporate doocuents by reference.”
Davis v. HSBC Bank Nevada, N.891 F.3d 1152, 1159 (9th Cir. 2012). In considering such
documents, the Court does not convert a mdbatismiss to one for summary judgmefiee Lee
v. City of Los Angele250 F.3d 668, 688-89 (9th Cir. 2000)ack v. S. Bay Beer Distrib/98
F.2d 1279, 1282 (9th Cir. 198@yverruled on other grounds by Astoria Fed. Sav. & Loan Ass’n
Soliming 501 U.S. 104 (1991).

2. The Court Denies the Motion to Dismiss.

Defendants move to dismiss each of Plaintiffairds in the FAC. They rely on three lega
theories. First, Defendants contend that tbar€should consider variou®ntracts and selling
scripts to determine that no gued misrepresentations wermade, and, if they were, that
Plaintiffs could not have reasdsig relied on the alleged oral siepresentations made by sales
representatives because the wnittentracts that Plaintiffeceived before having to make a
binding decision about switching utility prowes contained completgue, and correct
information about each of the matters allegedisrepresented orally. Second, Defendants
contend that Plaintiffs lack standing to pursiems based on variable rates, because their
contracts were never converted from fixed toatale rates. Third, Defendants contend that
Plaintiffs’ allegations of frad are insufficiently particulared under Federal Rule of Civil
Procedure 9(b).

In order to dismiss under Defendants’ firgahy, the Court woulde®ed to rely on sales
9
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scripts, welcome letters, and terms of servicedhainot attached to the FAC, but have been
submitted by Defendants as exhibits to a declaration in support of the motion to dismiss. (DK
No. 48-4-48-7.) The Court may consider a documenattached to the FAif (1) the complaint
refers to the document; (2) the complaint necdgsaties on the document; (3) the document is
central to the plaintiff's claimand (4) no party questions the arthicity of the opy attached to
the 12(b)(6) motionDaniels-Hall v. Nat'l Educ. Ass;r629 F.3d 992, 998 (9th Cir. 2010).

With regard to the sales scripts, in the FAC, Plaintiffs allege that Defendants’
representatives’ discussions with thentevéapparently ‘scripted.” (FAC 1 12, 14.They
further allege that “[e]ach repsentation made orally by or on behalf of the Defendant was
consistent with one another and were [sic]wstifrom Spark selling scripts, marketing and
training materials”; that “Defedant’s centrally orchestratesdheme involves training sales
representatives through sophisticated and unieling scripts and other marketing materials”;
and that Defendants provide their sales representatives with “training materials and selling
‘scripts.” (Id. 111 17, 26, 28.) Defendants contend thas¢hallegations are sufficient to permit
the Court to consider the scriptsaghed as Exhibits 3 and 7 to the Declaration of Kira Jordan if
support of the motion to dismiss.

The Court finds that the sales scripts are cetdrBlaintiffs’ claim. The Court need not
reach the question of whether the scripts profféne Defendants were referred to and relied upo
in the FAC, however, because it is plaiattRlaintiffs question their authenticitgee Harris
682 F.3d at 1132. This fact differentiates this dem@ one in which a plaintiff pleads himself
out of a claim because documents attachex tocorporated by his complaint set forth
uncontestedacts that effectively and pmuasively rebut the complais conclusory allegations.
See Sprewell v. Golden State Warrjd66 F.3d 979, 988-89 (9th Cir. 2001). Here, the sales
scripts proffered by Defendants are in tensiothwhe factual allegations of the Complaint

regarding what occurred duritige “apparently ‘scripted™ @nversations, but the factual

% The Court does not consider the allegationdomuments relating to former Plaintiff Margaret
Smith, who has been withdrawn as Plaintiff follagriher death. In any event, doing so would n
alter the analysis of this order.

10
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allegations of paragraphs 12-16 of the Complaretnot conclusory anddtproffered scripts are
insufficient to effectively angersuasively rebut them.

Moreover, Plaintiffs have expressly questiotieel authenticity of the sales scripts as the
only source material for the faarently scripted” conversans of Defendants’ sales
representativesCompare Davis691 F.3d at 1161 (holding that thkintiff did not challenge the
documents’ authenticity despite ample opportunity to doksaigvel v. ESPN393 F.3d 1068,
1076 (9th Cir. 2005) (discussing docemts of undisputed authentigityThe proffered scripts are
documents kept internally by Defendants, whichen®ot available to Plaintiffs before being
produced as exhibits to the Jordan Declarati®laintiffs have as ydtad no opportunity, through
discovery, to test either the authenticity of pheffered sales scripts tw investigate whether
other training and marketing materials exist thgiplement or contradict the proffered sales
scripts. Of course, if Plaintiffs only assertédt they had not previously had access to the
proffered scripts, this in and d&elf would be insufficient to challenge the scripts’ authenticity.
An assertion that Plaintiffs “have not had acdesand reviewed the proffered documents is a
matter unrelated to their authity—i.e., whether the documes are ‘what [their] proponent
claims.” Davis 691 F.3d at 1161 (quotation omitted). Hérewever, Plaintiffs do more than
assert that they have not had access to or previcessbwed the sales script In contrast to the
plaintiffs in Davis Plaintiffs dispute the auginticity of the proffered sipts and correctly contend
that their lack of access to the scripts has degritiem of the opportunity test the scripts’
authenticity. $ee, e.g.Opp. at 11 (“Spark has not—andsaht discovery, cannot—sufficiently
demonstrate that the scripts ibduced are the same scripts ubgdhe sales representatives who
approached Plaintiffs. . . . &’s production of these unautheatied ‘sales sqots’ do[es] not
rule out the possibilityts agents utilizadditionaluniform documentsrad practices to induce
consumers to switch to Spark, as alleged in th€ By Accordingly, the Court will not consider
the proffered sales scripts as documents whoseistithy no party questions. Without the sales
scripts, the Court must reject f2adants’ argument that the Complaint fails adequately to alleg
any scripted misrepresentations.

For the reasons discussed in connection [@gfendants’ motion to eopel arbitration, the
11
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Court likewise finds that on thegsent record the terms of seeisent by Defendasito Plaintiff
Gehrke cannot be considereddaguments whose awhticity no party questions. The welcome
letters present a closer question, however. If-&@, Plaintiffs refer to and rely on a welcome
letter that Plaintiff Gehrkeeceived from Spark Energy, althouglkeytdo not refer to a welcome
letter for Plaintiff Amaya. (FAC  15.) Moreek, no party has questioned the authenticity of th
welcome letters submitted by both Plaintiffs and Defendants as such, only of the terms of se
attached thereto. (Dkt. Nos. 48-5, 48-7, 49-116§3The Court concludes, however, that the
welcome letters and terms of service canndhiatstage of the litigtion, be considered
separately. Although the welcométées set forth certain plantads, including sme initial fee
rates, these can only be understoothancontext of the details detth in the attached terms of
service, which explainnter alia, how Defendants’ variabletess will apply. Accordingly,
because the welcome letters and ®ohservice, read as a whodee disputed, the Court declines
to consider them as part of the Compidar the purpose of the motion to dismissee Daniels-
Hall, 629 F.3d at 99&ee also Davi®91 F.3d at 1159 (The “district court may, but is not
required to incorporate documents by reference.”).

Each of the theories set forth in sectiondMDefendants’ motion to dismiss requires the
Court to consider the welcome letters, terms of service, or sales 8cyifitaout reference to
these documents, Defendants’ arguments for dismissal fail.

Defendants’ second argumenthsit Plaintiffs lack standg to pursue claims based on
variable rates. In part, this argument féasthe reasons discussed above, because it requires
consideration of the sales sca@nd written contracts. Defearits also contend, however, that
none of the named plaintiffs have alleged thaly were Spark customers for more than 12
months, or that their contracts reeconverted from fixed to varibbrates. Therefore, Defendants
argue, Plaintiffs lack standing to pursue claims based on Defendants’ variable rate plans. In

claims in question, however, Plaintiffs allegattbefendants made onmalsrepresentations to

* The exception is Defendants’ argument that “ungmsichment” is not a septe cause of action.
(Mot. at 10.) However, Plaintiffs concede that they do not allege a separate cause of action
unjust enrichment. (Opp. at 20.)
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falsely advertise and promise custmiterms of service more favorable than terms later provid
(FAC 11 36, 53-54.) This legal theory is 8anto a theory previously affirmed in re First
Alliance Mortg. Co.471 F.3d 977, 991-992 (9th Cir. 2006) (affimgnjury’s finding of class-wide
fraud based on lender’s oral nepresentations). Plaintiffallegations that the terms and
conditions that they receivedfn Defendants were not what they had been promised provide
sufficient injury-in-fact to allege standirigr the purpose of this motion to dismisSee Lujan v.
Defenders of Wildlife504 U.S. 555, 560 (1992). Of couras Plaintiffs acknowledge, their
ability to represent a claghat includes claims relating to \atrle rate plans must be revisited at
the class certification stage.

The Court also denies Defendants’ motiodigmiss based on their third argument, whick
is that Plaintiffs’ claims are insufficiently parti@aulzed under Rule 9(b). &htiffs have pled the
approximate month during which Badants’ representatives appched Plaintiffs Amaya and
Gehrke at each of their homes; the locatiothefhomes; and the spigc representation of
decreased pricing that Defendardales representatives allegediade in order to induce Mr.
Amaya and Ms. Gehrke to switch to Defendantsity services. (FAC 1 12-16.) By pleading
the “time, place, and specific content of the fatggresentations as well g identities of the
parties to the misrepresentatigridlaintiffs have satisfied the requirements of Rule 9@®\artz
v. KPMG LLR 476 F.3d 756, 764 (9th Cir. 2007) (quotation omitted).

C. Plaintiffs’ Motion to Continue Class Certification Proceedings.

The Court has reviewed Plaintiffs’ admimetive motion to continue the briefing and
hearing of Plaintiffs’ motion for class certificati@nd the opposition thereto. Because of the ng
for supplemental briefing on Defendants’ motion to compel arbitration and the time for ruling
that motion, the Court finds that Plaintitiave shown good cause for continuing the class
certification hearing. Additionally, the Court agredgth Plaintiffs that the question of whether to
amend the complaint to substitute proposed Bidabino Ortiz for deceasl Plaintiff Margaret
Smith should be resolved prior to briefing oasd certification. Accomgly, the Court GRANTS

Plaintiffs’ administrative motion.
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CONCLUSION

For theforegoing easons, th€ourt DENIES WITHOUT PREJWDICE the notion to
compel arbitraion of the ¢aims of Plantiff Gehrke.

The Qurt also DRNIES Deferants’ moton to dismis the claimsof Plaintiffs Gehrke ad
Amaya in theFirst Amendced Complait.

The Gurt GRANTS Plaintiff’'s motion tocontinue theschedule fothe briefirg and
hearing of Plantiffs’ motion for classcertification. The heamng on the notion for class
certification ishereby cotinued fromJune 3, 206 to August 5, 2016 at9:00 a.m.

The November 182015 Notie of Withdrawal of De@ased Plaintf MargaretSmith state
that Plaintiffs seek to filea Second Anended Cmplaint in oder to substute a new lkass
representativezabino Oriz, for Margaret Smith. The partieshall pronptly meet anl confer
regarding whéher they wil stipulate © this amedment or wiether a mobn is requied. No later
than April 18,2016, the prties shall fie one of tle following: (a) if the @rties agreed the
proposed amedment of he Complain to substitte a new clss represemtive, the paies shall
file a stipulaton and propsed orderegarding theschedule fothe filing of the Secod Amended
Caomplaint ar the resporsthereto; o(b) if the marties do no agree to ta proposecamendment
of the Complant to substiite a new lass represeative, Plantiffs shall file an apprpriate
motion.

Absentfurther ordr of this Caurt, Defendnts’ respose to the Fist AmendedComplaint
is due within te time preided by theFederal Ruds of Civil Procedue.

IT IS SO ORDERED.

Dated: April 11, 2016

g At

JEFPREY/S. WHITE
United States District Iudge
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