Corcoran et al v. (

United States District Court
Northern District of Califorra

© 00 N o g A~ W N PP

N N N NN N N NN P P P P B PP PR
© N o O~ W N P O © ® N O 0o M W N P O

IVS Health Corporation Doc. 2

UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

CHRISTOPHER CORCORAN, ET AL., Case N0.15-cv-03504-YGR

Plaintiffs,

ORDER DENYING MOTION FOR CLASS
V. CERTIFICATION; DENYING MOTIONSTO
STRIKE ASMOOT

Dkt. Nos. 172, 185, 186

CVSHEALTH, ET AL.,

Defendants.

Plaintiffs bring this putative class action against defendants alleging that they knowing
overcharged millions of insured patients by submitting falsely inflated drug prices to pharmag
benefit managers (“PBMs”) and third-party payaurance providers (“TPBswhich resulted in
higher copayment obligations for plaintiffs. Spegafly, plaintiffs raise @ims under the laws of
eleven states: (i) each state’s statutory lpmscribing unfair andeteptive acts and practices
(“UDAP");  and common law claims for (ii) fraudiifinegligent misrepresentation, and (iv)
unjust enrichment.

Plaintiffs now seek to certifeleven classes either asrages classes pursuant to Rule
23(b)(3) or injunctive relief @sses pursuant to Rule 23(b){2%pecifically, plaintiffs define the

class as follows:

All CVS customers in [the eleverases] who, between November 2008 and the
present (the “Class Period”), (1) purchdh@me or more generprescription drugs
that were offered through CVS’s Heallavings Pass (“HSP”) program at the
time of the purchase; (2) were insufedthe purchase(s) through a third-party

! Plaintiffs do not seek to d#y any statutory claims as the Ohio and Georgia classes.

2 The following is a list of the state classdaintiffs seek to certify, and the specific
plaintiffs that are offered as representatives for each: Arizona (Avis); California (Clark,
Corcoran); Florida (Barrett, dks); Georgia (Caine)llinois (Washington, Jenks); Massachusetts
(Garber); New Jersey (Gargiulo); New York (Oda, Samuelson); Ohio (Wulff); Pennsylvania
(Hagert); and Texas (Brown, Gilbert).
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payor plan (except those thditl not use usual and castary pricing or expressly
excluded discount programs from usual andgtomary pricing); and (3) paid CVS
an out-of-pocket payment for the purchageater than the HSP price for the 90-
day supply of the prescription (or, greattean a price proptionate to the HSP
price but for a prescription less thangreater thaa 90-day supply).

Defendants oppose plaintiffs’ motion for classtifieation. Additionally, defendants have
filed motions to strike the exgaedeclarations of plaintiffs’ experts, namely, Drs. Hay and
Navarro®

Having carefully considered the pleadings and the papers submitted on the motions, &
oral arguments held on March 7, 2017, ande reasons set forth below, the CE@DRDERS as
follows: The CourDEeNIES plaintiffs’ motion for class certification. The COBRANTSIN PART
defendants’ motion to strike the dation of Dr. Navarro. The CouDENIESas moot
defendants’ motion to strikiae declaration of Dr. Ha.

l. BACKGROUND

Plaintiffs seek to certify elen state classes composethdfviduals who “have filled
prescriptions for generic drugs at CVS pharmaggesg coverage provided by their [TPP] plans.
(Dkt. No. 101, Third Amended Complaint (“TACY)10.) The following facts and allegations
relate to the instant motion for class certification:

CVS is a national retail pharmacy chaiihwover seven thousand pharmacies operating
under its trade name in the United States and Puerto Rico, managing more than one billion
prescriptions annually.ld. T 4.) In 2014, CVSfetail pharmacy business generated more than
$67 billion in revenues, 70% of which camerfr prescription drugs. Since 2008, CVS has

captured more than one third of total mrgstion growth in the United Statesld.)

% In connection with their filings on the moti for class certification and the motions to
strike the expert declarationsmhintiffs’ experts, the partiedéd administration motions to seal
certain documents. (Dkt. Nos. 170, 182, 205, 208, 211, 214, and 221.) The Court addresse
in separate orders. To the extent that tharChas granted these administrative motions, the
Court notes that it may not do sothe context of trial or gnsummary judgment motions, as
those are dispositive motions.

* Defendants’ motion to strike certain adf Dr. Hay's declation is based on an
argument that plaintiffs violated certain disery obligations. Because the Court is denying
plaintiffs’ motion for class certifiation and any such violation could be cured in any event, suc
motion iSDENIED as moot. The Court does not fet address such motion below.
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Approximately ninety percent of Americans—inding plaintiffs— are enitted in a private or
public health care plan that shares prescription drug cdsts] §) Generally, when plan
participants fill a presgotion under one of these TPP health qaens, the plan “pays a portion of
the cost, and the plan participant pays the remgiportion of the cost dctly to the pharmacy in
the form of a copayment or copay.ldj Many TPPs typically contracted with a PBM to
administer their prescription benefits witlplaarmacy. (Dkt. No. 184-28, Jones Decl. {1 11-13.

When a plan participant fills a prescriptianCVS, the pharmacist generates a claim by
transmitting patient, prescription, and insuranderimation electronically to the customer’s
insurer directly or the PBM. (TAC 1 47—-48he electronic CVS claims process utilizes
standardized data fields\wddoped by the National Council for Prescription Drug Programs
(“NCPDP”), a standard-setting orgaation in the healthcare industryd.({ 50-51.) One data
field on NCPDP'’s standard layout is Field No. 42, the usual and customary (“U&C”) price.
(Id. 1 53.) The U&C price is “genalty defined as the cash priteethe general public, which is
the amount charged [to] cash customers foptiescription, exclusive «fales tax or other
amounts claimed.”1d.) Under most of CVS’s contracts with TPPs and PBMs, the copayment|
must generally be the lower tife following: (a) the drug’s &vage wholesale price established
by the industry; (b) a maximum allowable costedmined by the pharmacy’s contract with the
PBM or TPP; or (c) the U&C pre. Relevant to the instamiotion, many of these contracts
specifically define U&C, somexpressly excluding or includingsidiounts, and others facially
silent on that issue.Sge infra)

In 2008, CVS introduced a Health\vdags Pass (“HSP”) programld( § 60.) The HSP
program provides discounted@ng on hundreds of generic poegption medications, including
some of the most commonly prescribed drugs&rdiovascular, allergynd diabetes conditions,
among others.Iq. 1 62.§ Plaintiffs allege that the peccharged by CVS under the HSP prograr
for the HSP generics was the true U&C price for those drudsf 70.) However, CVS

®> From November 9, 2008 through 2010, cpating customers could join the HSP
program for a $10 fee, and be entitled to $9.99 pfmes ninety-day supply of an HSP generic.
(Id. 1 62.) Beginning in 2011, CVS raisthe HSP enroliment fee $45 a year and the cost of a
ninety-day supply of an HSP generic rose to $11.0M0) (
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continued to submit amounts higher than the H&é& gor all HSP generics (rather than the HSP,
program price) as the U&Cipe to TPPs and PBMsId( { 71.) As a result, in some instances,
plaintiffs allege they paid copayments thatexded the HSP price or the “true U&C priceld. (
19 76, 80.) Defendants discontinued the HSgnam on February 1, 2016. (Dkt. No. 187-23,
Gibbons Decl. 1 9.)

Plaintiffs have offered the expert declarations of Drs. Hay and Navarro in support of th
positions. Dr. Hay opines thus: (i) CVS’aich adjudication process has multiple common,
standard features that apply across the trainsasodf class member@i) CVS’s HSP prices
properly should be considered 6% true U&C prices; (iii) transaion data for named plaintiffs’
relevant purchases indicate that plaintiffs nthetclass definition; (iv) plaintiffs exceed 37
million class members whom CVS charged copayments above CVS’s true U&C prices; and
calculation of damages is common and umif@nd totals deast $1.23 billion.

Dr. Navarro opines thus: (i) the requirarhéhat pharmacies cannot charge insured
patients more than its U&C price is a standaature throughout the industry and CVS in
particular; (i) U&C should béhe lowest cash price and shouldlude discounts offered to the
general public, as indicated by contracts, la&igons, and policies;ral (iii) by excluding HSP
prices, CVS submitted an inflated U&C; which (iv) as a result, injured patients.

. LEGAL STANDARD

A. Class Certification

Under Federal Rule of Civil Procedure 23¢ag Court may certify a class only where “(1
the class is so numerous thanhpter of all members is impractidab(2) there are questions of law
or fact common to the class; (3ethlaims or defenses of the repentative parties are typical of
the claims or defenses of thass$; and (4) the representativeties will fairly and adequately
protect the interests of the class.” Fed. R. Ci23a). Courts refer to ése four requirements as
“numerosity, commonality, typicality[,]red adequacy of representatiorMazza v. Am. Honda
Motor Co., Inc, 666 F.3d 581, 588 (9th Cir. 2012).

Once the threshold requirements of Rule 23(a) are met, plaintiffs must then show “thr

evidentiary proof” that a class appropriate for certification undene of the provisions in Rule
4
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23(b). Comcast Corp. v. Behren#l33 S. Ct. 1426, 1432 (2013). Here, plaintiffs seek
certification under Rule 23(b)(2and Rule 23(b)(3).

Rule 23(b)(2) requires plaintiffs to establishattthe “party opposinthe class has acted or
refused to act on grounds that apply generalthéoclass, so that fihajunctive relief or
corresponding declaratory reliefappropriate respecting the classa whole.” Fed. R. Civ. P.
23(b)(2). “Class certifidgon under Rule 23(b)(2) is appropriaiely where the primary relief is
declaratory or injunctive.’Ellis v. Costco Wholesale Cor@57 F.3d 970, 986 (9th Cir. 2011)
(citation omitted). In a claszction “predominately for money damages . . . th[e] absence of not
and opt-out violates dysocess” and renders tiication of a Rule 23(J{2) class inappropriate.
Wal-Mart Stores, Inc. v. DukeS64 U.S. 338, 363 (2011).

Rule 23(b)(3) requires plaintiffs to establithat the questions of law or fact common to
class members predominate over any questionstiaffeanly individual memers, and that a class
action is superior to other available methéaisfairly and efficiently adjudicating the
controversy.” Fed. R. Civ. P. 23(b)(3). Tpredominance inquiry foses on “whether proposed
classes are sufficiently cohesive tormaat adjudication by representatioranlon v. Chrysler
Corp, 150 F.3d 1011, 1022 (9th Cir. 1998) (quothrgchem Prods., Inc. v. Windsé21 U.S.
591, 623 (1997)).

“[A] court’s class-certification analysis mtibe ‘rigorous’ and may ‘entail some overlap
with the merits of the platiff's underlying claim.” Amgen, Inc. v. Conn. Ret. Plans & Trust
Funds 133 S. Ct. 1184, 1194 (2013) (quotM@l-Mart, 564 U.S. at 351kee also Mazz#%66
F.3d at 588. The Court considers the merith#oextent they overlap with the Rule 23
requirements Ellis, 657 F.3d at 983. The Court must resdiactual disputeas “necessary to
determine whether there was a common patiathpractice that cadilaffect the clasas a
whole” Id. (emphasis in original). “W&n resolving such factualggiutes in the context of a
motion for class certification, distt courts must @nsider ‘the persuasiveness of the evidence
presented.” Aburto v. Verizon Cal., IncNo. 11-CV-03683, 2012 WL 10381, at *2 (C.D. Cal.
Jan. 3, 2012) (quotingllis, 657 F.3d at 982gbrogated on other grounds as recognized by

Shiferaw v. Sunrise Sen. Living Mgmt., Jido. 13-CV-2171, 2014 WL 12585796, at * 24n. 16
5

ce



United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

(C.D. Cal. June 11, 2014). “A party seeking slasrtification must affirmatively demonstrate
[its] compliance with the Rule.Wal-Mart, 564 U.S. at 350Ultimately, the Court exercises its
discretion to determine whethe class should be certifie€alifano v. Yamasak#42 U.S. 682,
703 (1979).

B. Daubert Standard for Expert Declarations

Rule 702 permits opinion testimony by an exgertong as the wigss is qualified and
their opinion is relevant and reliable.” Fed.Bid. 702. An expert witness may be qualified by
“knowledge, skill, experience, trainingt education.” Fed. R. Evid. 702.

At the class certification stage, courts gaalchallenges to exgdestimony under the
standards set forth iDaubert v. Merrell Dow Pharmaceuticals, In809 U.S. 579 (1993)See
Ellis, 657 F.3d at 982. “[A]t this early stage, rabgatekeeping of expert evidence is not
required; rather, the court showdk only if expert evidence isefsl in evaluating whether class
certification requirements have been metilley v. Lincare, Ing.No. 2:15-CV-00081-MCE-
CMK, 2016 WL 4208567, at *1 (E.OCal. Aug. 10, 2016) (quotingait v. BSH Home Appliances
Corp, 289 F.R.D. 466, 492-93 (C.D. Cal. 2012). Tind judge has discretion to determine
reasonable measures of reliabilitgumho Tire Co. v. Carmichae$26 U.S. 137, 153 (1999).

The proponent of expert testimony has thedbarof proving admissibility in accordance
with Rule 702. Fed. R. Evid. 702, Advisory Committee Notes (2000 amendments). An expe
should be permitted to testify ifefproponent demonstrates that:tlig expert is qualified; (ii) the
evidence is relevant to the suit; and (iii) the evidence is reli&de. Thompson v. Whirlpool
Corp. No. C06-1804-JCC, 2008 WL 2063549*at(W.D. Wash. May 13, 2008) (citinDaubert
509 U.S. at 589-90).

[I1.  MOTION FOR CLASS CERTIFICATION

Defendants raise two categories of challenggdaintiffs’ motion forclass certification:

first, that certain plaintiffsdck standing; and, second, that pldis have failed to meet the

requirements of Federal Rule of Civil Procedure 23.
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A. Standing

Defendants claim the following plaintiffs laskanding: (i) Caine because he did not use
insurance but rather cash discoaatds; and (ii) Brown, Hagert,dorisio, and Wulff because they
purchased only 30- and 60-day supplies, whighnot part of the allegedly fraudulent HSP
program at issue hefe.

With regard to Caine, defendants argue than€a interrogatory rgmnses reveal that he
utilized a cash discount card, raththan insurance, in his poeiption purchases from defendahts.
This action, as explained in thkass definition, involves purchasefscertain prescription drugs
using health insurangmlicies. Thus, defendants arguecdgse Caine did not utilize such a
policy, he lacks standing in thestion. Plaintiffs ounter, relying on Dr. Hay’s opinion, that each
named representative engaged in at least oaldfyjng purchase using insurance. Dr. Hay, in
turn, relied on additionaldnsactional data provided by plaintiffeat were apparently inconsisten
with Caine’s interrogatory responses. Suchimm was the subject of defendants’ motion to
strike Dr. Hay’s opinions due tertain discovery violations. Adiscussed above, the Court has
denied such motion as moot. Defendants dti@rwise argue that the information upon which
Dr. Hay relied somehow provides false data érimation. The Court therefore does not find that
Caine lacks standing to represemtass of plaintiffs on this ground.

With regard to Brown, Hagert, Odorisioyd&Waulff, defendants argue that none were
actually overcharged. Specifioalidefendants argue that plaffgi claims are founded on the
disparity between the U&C e reported by the pharmacieshe PBMs and TPPs and the HSP
price for that drug. Defendants note that tl&PHbrogram, however, was limited to the purchase

of 90-day supplies for certain drugs, and thatnpifhs Brown, Hagert, @orisio, and Wulff, only

® Defendants also argue that Avis and @aaa lack standing because some of their
transactions involved the useatash discount card, and soofi¢heir transactions involved
purchases of 30- or 60-day supplieDefendants do not, howeverntend that Avis and Corcoran
have no qualifying purchases whatsoever. ThesCiburt does not find these standing arguments
as to Avis and Corcoran persuasive.

 Cash discount card programs were cethtesome companies tover uninsured and
underinsured consumersSgeDkt. No. 184-77.) Essentially, disent card providers enter into
purchasing agreements with pharmacies to peoglidcounts to consumers who are utilizing the
card, and then chargdee per transaction.ld; at 5-6.)

7
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purchased 30- or 60-day supplies. Thus, thedpugchased by such plaintiffs do not fall within
the scope of plaintiffs’ theags of damages. Fundamentally, this argument is more aptly
addressed as one of typicality, standing. Plaintiffassert an actual injury on the theory that
U&C price submitted by defendants to the PBMs aR&3 remained inflated with regard to the

30- and 60-day supplies for qualifying drugs.r porposes of standing,ahtype of economic

injury is sufficient. Typicality and the merits the underlying damages and claims are separate

issues.

B. Rule 23 Requirementsfor Class Certification

Plaintiffs contend that they have establisaftdequirements for certification of the eleven

state classes under both Rule 23(bj@unctive relief class) and Rule 23(b)(3) (damages class).

Defendants, on the other hand, argwa thaintiffs have failed to get their burden with respect to
all class certification requirements save for numgrog-or efficiency, theCourt will first address
commonality under Rule 23(a) togethathwpredominance under Rule 23(b)(3ee, e.gCollins

v. ITT Educ. Servs., IndNo. 12-CV-1395, 2013 WL 6925827, at *3 (S.D. Cal. July 30, 2013)
(addressing commonality and posdinance together) (citirgmchem Prods521 U.S. at 609

(“Rule 23(a)(2)'s ‘commonality’ requirement ssibsumed under, or superseded by, the more

stringent Rule 23(b)(3) requiremtethat questions common to the class ‘predominate over’ othe

guestions.”))Steven Ades & Hart Woolery v. Omni Hotels Mgmt. Cddp. 13-CV-2468, 2014
WL 4627271, at *8 (C.D. Cal. Sept. 8, 2014). Theuf@ will then address the remaining factors

under Rules 23(a) and 23(8)—Typicality, Adequacyand Superiority—in turfi.

8 Plaintiffs have also moved to certify tbiasses as injunctive relief classes under Rule
23(b)(2), arguing that the injunctive relief they seeWwholly independent of the monetary relief
plaintiffs seek. However, it is undispute@ tHSP program at issuethis litigation was
discontinued as of February 1, 2018laintiffs’ attempt to save #ir claims for ijunctive relief
by claiming that defendants have establishadwa, but identical, program does not persuade,
given that the new program is not at issuehé'hus, certification under Rule 23(b)(2) is
inappropriate.See, e.gKnutson v. Schwan’s Home Serv., Jido. 12-CV-0964, 2013 WL
4774763, at *9 (S.D. Cal. Sept. 5, 2013) (findingiGieation under Rule 23 (2) inappropriate
where it was “undisputed that [d]efendants [had] edaslling . . . customers” in a TCPA action)
cf. Wal-Mart 564 U.S. at 363. Accordingly, the CoDeNIES plaintiffs’ motion to certify the
classes under Rule 23(b)(2).

18
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1 Predominance and Commonality

Rule 23(a)(2) requires that therpyaseeking certification shothat “there are questions of
law or fact common to the class.” Fed. R. Civ2B@)(2). To satisfy this requirement, a commqg
guestion “must be of such a nature that it gatde of classwide resolution—which means that tf
determination of its truth or falsity will resolve asue that is central to the validity of each one
the claims in one stroke YWal-Mart, 564 U.S. at 350. The existanof common questions itself
will not satisfy the commonality requirement, and instead, “[w]hat matters to class certificatio
is . . . the capacity of a classl@ proceeding to generate comnasrswersapt to drive the
resolution of the litigation.”ld. at 350 (citation omitted) (emphasis in original). The
predominance inquiry under Rule 23(b)(3) is “far more demandiSge Amchem Progd&21
U.S. at 623-24.

The gravamen of plaintiffs’ theory asserts: defendants misrepeelsiet true U&C price
to the PBMs and TPPs, which in turn then chdnglaintiffs and potentiatlass members inflated
copays. Defendants contend that the determination of whether they submitted false U&C pri
to the PBMs would necessarilyvolve an individualized analisof the contracts between
defendants and the PBMs. Defendants arguestdt of these contracts contains its own
definition of U&C, and each PBM had its owndamstanding of its agreement with CVS.
Crucially, defendants have active contracts wwitbre than fiftty PBMs (Dkt. No. 214-6 at 42),
which in turn have thousands of contracts WiBPs (Dkt. No. 170-21 (plaintiffs’ list of relevant
contracts))® Thus, for these reasons, defendants atigateindividualized issues of which

contracts required submissionldEP prices as U&C and wimdid not would predominate.

° Plaintiffs also suggest that defendants maiepresentations emissions as to the
price and the HSP program directtyplaintiffs. Such, howeveignores the evidence presented
as to how the transactions operated. As dsed above, the evidencewsls that the pharmacies
would transmit the U&C price tthe PBM or the TPP, and, based on individual health plans an
the PBM’s or TPP’s contracts, the PBM dPH would transmit to the pharmacy what copay it
should charge the customeBee supra Thus, plaintiffs cannot eape the fact that whatever
injuries they may have suffered would have baeesult of defendantsepresentations to the
PBMs and TPPs rather themplaintiffs directly.

19 Defendants object to the accuracy of this bst, note that even the contracts listed by
plaintiffs in this exhibit vary.Additionally, plaintiffs aver tht these PBM contracts typically
served as starting points for negotiationd are usually supplemented by each PBMs provider
manuals. $eelones Decl.  24ee alsdkt. No. 182-78.)
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Plaintiffs’ central argument on this issudhat the contracts between CVS and the many
PBMs in this litigation were all ntarially the same with regard the definition of U&C. Each
contract contains a provision thaquires CVS pharmacies to submit the lower of the following
(i) average wholesale pe of the drug; (ii) a contractualagreed upon rate between CVS and th
PBM; or (iii) the U&C price fo the drug. Defendants did natlsnit a different U&C price to
each PBM depending on their contracts, which plésndéirgue is evidence that all the definitions
of U&C price were the same. And, furthermoraiptiffs excluded from their class definition any

purchases under contracts that expressly provttiddiscount programs did not need to be

11%

submitted as U&C. Alternatively, plaintiffs also argue that, even if the PBMs did not require the

submission of drug prices that are part of a membership plan, the HSP program was nota b
fide membership program, and, had the PBMs known the true nature of the HSP program, th
would have required HSP prices to be submitted as &&C.

Plaintiffs do not persuaderirst, even ignoring contcgs that expressly exclude
membership programs from their definition of G&the showing before the Court demonstrates
significant variation with how the fierent contracts define U&C.Sge, e.g.Dkt. No. 182-68
(“The cash price less all applicable customecdiints which Pharmacy usually charges custom
for providing pharmaceutical services.”); Dkt. No. 182-69 (“retail price of a Covered Medicati
charged to the public by the Panpiating Pharmacy on the date ttia¢ prescriptioms dispensed,
including any special promotions or discauavailable to the plib on such date of
dispensing”).) Second, and mongportantly, several executivé®m the largest PBMs in the
industry have submitted declarations expressing thelerstanding that the HSP prices at issue
this litigation were notonsidered U&C prices.Sge, e.gDkt. No. 182-11 1 10-11 (“Prices
offered under legitimate membership programsare generally not included in the pharmacy’s
usual and customary price under Ebgress Scripts, Inc. Pharmacy Provider Agreement. . . . In
my experience, there was a general awa®irethe marketplace that pharmacies with a

membership program were not reporting the mesibpmprogram prices as usual and customary

1 gpecifically, plaintiffs relyon Dr. Hay’s analysis thakefendants frequently charged
non-HSP members the HSP prices.

10
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prices.”); Dkt. No. 182-13 (same as to CarematBp-15 (same as to OptuxR Plaintiffs fail
to explain how they can addi® in a common manner, whetliegese PBMs were in some way
deceived given their knowledge and understanding of the HSP prdgnsioreover, some of
these highly sophisticated entgieonducted their own independantits to ensure compliance
with such agreements.

Thus, the Court finds on this record that pteéfs have failed to demonstrate how the clas

action procedure can resolve common questions hagriedominate all the identified transactions.

See Stitt v. Citibank, N.ANo. 12-CV-03892-YGR, 2015 WL 9177662, at *4-5 (N.D. Cal. Dec.
17, 2015) (finding class certificath was inappropriate because “class members’ agreements h
‘distinct terms™ and “common prdaould not be used to determine the validity of property

inspection fees”)tn re WellPoint, Inc. Out-of-Network “UCR” Rates LitigatioNo. 09-MDL-

12 That CVS submitted the same U&C priceeaxh PBM would not itself answer the
guestion of whether such U&C price wduilave violated each contracGegDkt. No. 214-8,
Colbert Dep. Tr. 247:20-248:17 (“So, again, Ch&S many customers. | don’t know how many
but we have many customers, and if we excluded agreements where the U&C language
specifically excluded discounts and agreemeifitsre usual and customary didn’t have any
additional definitions, we’d still need to looketery contract to look at that language because
none of the language is exactly the same.”).)

13 plaintiffs additionally rely on the Seventh Circuit's decisioGarbe v. Kmart Corp.
824 F.3d 632, 645 (7th Cir. 2016) in which &eventh Circuit held the following:

Allowing Kmart to insulate high “usu@nd customary” prices by artificially

dividing its customer base would undermia central purpose of the statutory and
regulatory structure. The “usual andstamary” price requirement should not be
frustrated by so flimsy a device as Hrtis “discount programs.” Because Kmart
offered the terms of its “discount programs” to the general public and made them
the lowest prices for which its drugs wevelely and consistently available, the
Kmart “discount” prices assue represented the “usual and customary” charges
for the drugs.

However, the Seventh Circuit (earbespecifically addressed the definition of U&C as it was
“included in state regulations, pgmand contracts related to Medie Part D . . . as required by
the Medicare and Medicaid regulationdd. at 644 (“Its meaning in many state regulations, plar
and contracts is lifted from the federal regulations without significant nsatidn.”). Such is not
the case here where no identifiable regulations thiadcontracts at issue. In fact, the Seventh
Circuit acknowledged individual state regulationsild provide a different definition, and in such
a case, that definition would agpb that state’s contract$d. at 643. Here, even if the Court
were to accept that some standard definigxisted, defendants have presented sufficient
evidence indicating that several PBMs did nadenstand HSP prices to be U&C prices under
their individual agreements.

11
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2074-PSG, 2014 WL 6888549, at *4 (C.D. CalptS8, 2014) (finding certification not
appropriate because “[usual, customary, and reasgjn@bligations are governed by its contracts
and the relevant terms of thosentracts vary across the proposed classes” even where a stand
industry definition existed\Westways World Travel, Inc. v. AMR Coigo. 99-CV-386, 2005
WL 6523266, at *9 (C.D. Cal. Feb. 24, 2005) (denyedification where tl “sheer number of
additional agreements, even though many are famiracts, suggests thatlividualized issued
would predominate”}?

Accordingly, the Court finds that the proposgasses fail to satisfjhe requirements of
Rule 23, and thus, certification would be inappropriat&he Court, however, proceeds with an
analysis of the remaining factdis provide plaintiffs with furtheguidance, should they choose tg
file an amended motion for class certification.

2. Typicality

To satisfy typicality, plaintiffs must estadih that the “claimsr defenses of the
representative parties are typical of the claims or defenses oa#ise”’cFed. R. Civ. P. 23(a)(3).
With regard to this requirement, defendants artipat certain plaintifts (a) did not purchase

drugs at quantities part of the HSP programg@ijtinued purchasing after learning of the allege

14 Pplaintiffs also contend that, everQ¥S pharmacies had no obligation to submit the
HSP price as U&C, defendants were still submittirftated U&C prices to the PBMs and TPPs.
This is, however, a wholly different theory thidmat presented in either the TAC or their class
definition. Furthermore, if plaintiffs were fwoceed on such a theory, such would also present
significant predominance issues as it would recair@nalysis of the actual U&C of each drug at
issue for each transaction of that drug. Swohld not be appropriafer class certification.

15 Defendants raise two additional arguments against class certification: First, defenc
contend that issues of reliance and materialityhe part of plaintiffs and the PBMs would
present predominance concerns. Having foundaliaaitiffs face significat hurdles in showing
misrepresentation on a class-wide basis, thet@mad not now conclusively determine whether
reliance and materiality may similarly bar class cedtfon for the states and claims that require
showing of the same. However the Court nttes evidence of the PBMs and plaintiffs’
knowledge of the HSP program and its relatio U&C prices may have bearing on the
presumption of reliance, to thetert such exists in the statsissue. Second, defendants argue
that whether each plaintiff actually sufferediajury would depend on the structure of their
individual health insurance poy. As to this argument, éendants have offered no actual
evidence showing how differencesimdividual health insurangaans may bear on this question,
and thus, at this stage, their argutsesn this topic are without foundation.

12
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overcharges; or (c) have Employment Retieat Income Security Act of 1974 ("ERISA”)

preemption issues that would bar their clatths.

a. No HSP Purchases

Defendants challenge plaintiffs Brown, OdariHagert, and Wulff because they only
purchased drugs at quantities below the 90-daply proscribed by the HSP program. In short,
because plaintiffs’ theory is based on the eristeof a delta betweengHSP prices, which only
exist for a 90-day supply, defendants arguettieege plaintiffs, who dinot purchase a 90-day
supply of a drug, would be atypical.

Plaintiffs concede that Brown, Odorisio, Hagert, and Wulff did not purchase any 90-d3
supplies of drugs. However, plaintiffs arguattthe data revealsahdefendants routinely
charged customers prickess than the HSP prices for quaastless than the HSP 90-day supply.
Thus, plaintiffs contend, defendantere in fact offering proratddSP prices for 30- or 60-day
drug supplies. In support of this claim, plaintiite the declaration ddr. Hay. Dr. Hay opines
that defendants “commonly charged prorated H&ées from cash paying customers—prices th
are less than the ‘standard’ HBFce for quantities below a 90-day supply.” (Dkt. No. 208-9 at
19 42—43see alsdkt. No. 214-5 at [ 27-11.) Specificaldr. Hay opines that a large number
of transactions for 30-day supplies of certainaggé& drugs that would ka otherwise fallen under
the HSP program were “sold at or bel4.” (Dkt. No. 208-9 at Table 4.)

Plaintiffs do not persuade. Unlike plaintiftentral theory that defendants submitted a
U&C rate above a fixed HSP prigalaintiffs offer no referencprice with regard to supplies
below the 90-day supply specifically proscriidthe HSP program. The argument of proratior]
is speculative. That defendants are selling 3@0eday supplies for less than they would sell 90
day supplies under the HSP program is not in and of itself probative of plaintiffs’ theory. Thu
given the current state tiie record, these claims would ha#gct to individualized analyses of,

for instance, the particular drugs they pureubsn any given day, whak&C price was submitted

18 Defendants repeat their sthng arguments as to Caine,igvand Corcoran with regard
to cash discount cards, arguing that their usb@tame not only negates their standing but
renders them atypical plaintiffsSThe Court rejects such argumehere for the same reasons it
rejected them in the context of standing.
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for such drugs on those days, and what the “tki&C price should have been. Accordingly, the
Court finds that Brown, Odorisio, Wulff, and Hagare not typical of thelasses which they seek

to represent.

b. Continued Purchases

Next, defendants argue tre#rtain plaintiffs—Avis, Barett, Brown, Caine, Clark,
Corcoran, Garber, Gargiulo,lBert, Hagert, Jenks, and \Wangton—should be considered
atypical because they continued to purch@sscriptions from CVS pharmacies even after
learning of the alleged misrepresentatibh@\s such, these plaintiffs’ claims with regard to
purchases made after obtaining knowledge of the alleged misrepresentations would be barrg
the voluntary payment doctrin&ee66 Am. Jur. 2d—Restitution and Implied Contracts § 92
(2017) (describing that a “pens cannot use the courtsrecover money voluntarily or
consensually paid with full knowledge of all oktfacts and without frauduress, or extortion in
some form”).

However, defendants do not offer any maswhy such continued purchases would
disqualify these plaintiffs and make them atypufathe class. The Court could address these
concerns administratively or biyniting the Class Period to ermh an earlier date. Accordingly,
the Court finds that plaintiffs’ continued purchagesnot necessarily render them atypical of the

classes sought to be certified in this action.

7 Plaintiffs contend an analysi$ the relevant trasactions reveals thanly five plaintiffs
continued to purchase prescriptsofrom CVS while the HSP pragn was still active for a total
of nineteen transactions.

18 Relatedly, defendants contethét the Texas representasy&ilbert and Brown, are not
proper representatives because under the Texas sfdawsrat issue here, plaintiffs must allege
that they would not have entered into the tratisa on the same terms had the information beer
disclosed.See Corcoran v. CVS Health Corp., Indo. 15-CV-3504-YGR, 2016 WL 4080124, a
*4 (N.D. Cal. July 29, 2016 (citin@ill v. Boyd Distr. Ctr, 64 S.W.3d 601, 604 (Tex. App.
2001)). By continuing to purchase their predasips from CVS, defendants argue, Gilbert and
Brown negate the state of mind required by Texaststgtlaw. Plaintiffsargue that by the time
Brown and Gilbert joined the litigation, CVS’s HSP program had ended, and therefore, they ¢
not continue to purchase preptions under the deceptive practices alleged in the TAC. The
Court need not conclusively detgine at this stage whether thexas plaintiffs have no standing
to raise Texas statutory claims because @i tontinued purchases, but note that should
defendants prove correct on this point, Brown @ildert may only be proper representatives for
the Texas common law claimsot the statutory claims.
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C. ERISA Preemptidn

Finally, defendants also argtleat an “unknown number of Jlpintiffs and class members
may be subject to a defense of preemption ufieRRISA].” (Dkt. No. 18341 at 38.) Defendants
contend that because some plaintiffs’ arabslmembers’ insurance would qualify as an
“employee benefit plan” under ERASsuch plaintiffs’ and class members’ claims would be
preempted by the sam&ee Or. Teamster Emp’rs Tr. v. Hillsboro Garage Disposal, 8G90
F.3d 1151, 1155-56 (9th Cir. 2015). A claim “relate’san ERISA plan ‘if it has a connection
with or reference to such a plan.id. (citation omitted). “In determining whether a common law
claim has ‘reference to’ an ERISA plan, ‘theds is whether the claim is premised on the
existence of an ERISA plan, and whether theterte of the plan issgential to the claim’s
survival.” 1d. (citation omitted).

Plaintiffs raise two counterarguments: Firsgipliffs contend thalefendants’ claims in
this regard are speculative, as they have notiftexha single plaintiff wiese claims are arguably
preempted.Kamakahi v. Am. Soc. for Reproductive Medic8@5 F.R.D. 164, 185 (N.D. Cal.
2015) (finding that speculation &swhether plaintiffs mapave conflicting interests is
insufficient to support denial alass certification). Seconplaintiffs argue that ERISA
preemption would not apply in any event because ttlaims are based on a “state-law based dt
to engage in fair business practices,udahg refraining from ta activity alleged.”Distr. Council
16 N. Cal. Health & Welfar Trust Fund v. Sutter HealtNo. 15-CV-735-TEH, 2015 WL
2398543, at *6 (N.D. Cal. May 19, 2015) (finding BRISA preemption when plaintiff was “not
seeking the recovery of unpaid benefits basedoaobligation of [d]efendants that originated
solely from an ERISA plan” but rather for leded overpayments that resulted from business
practices prohibitefy state law”).

The Court need not now resolve whether ERISA preemption would bar the claims of S
plaintiffs or potential class merabs. It is enough for the Coud find that defendants’ showing

in this regard is wholly insufficient. Deferula have failed to identify a single instance or

19 Defendants raised this argument ia tontext of predominance and commonality.
However, the Court views this more as a potemtitimative defense peculiar to each plaintiff’s
case and, thus, better analyzesdan issue of typicality.
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example of a health insurance plan that woulttlerdefendants to an ERISA preemption defens

4%

as to plaintiffs’ claims in this action. Acabngly, the Court finds that such arguments as
currently presented here would noegent a bar to cda certification.
3. Adequacy

Rule 23(a)’s adequacy requirement considers “(1) [whether] the representative plaintiffs
and their counsel have any clicts of interest with other class members, and (2) [if] the
representative plaintiffs and their counsel [will] prosecute the action vigorously on behalf of the
class.” Staton v. Boeing327 F.3d 938, 957 (9th Cir. 2003). fBedants do not contest that any
plaintiffs or counsel have conflicts of interests, nor do they cbtitascounsel will prosecute the
action vigorously on behalf of the class. Ratldefendants argue thatrtzen plaintiffs lack
fundamental threshold knowledgbéout the litigation, such déhthey should be deemed
inadequate. Specifically, defendaucite deposition testimony suggi@g that several plaintiffs
are unfamiliar with “HSP” and “U&C,” cerdéit concepts in this litigation.SeeDkt. No. 182-7
(deposition excerpts from named plaintiffs).)

Defendants do not persuade. “The thredlublknowledge requiretb qualify a class
representative” is not highiMoeller v. Taco Bell Corp220 F.R.D. 604, 611 (N.D. Cal. 2004).
Rule 23 requires only that the plaintiffs “be féiari with the basic elements of [the] claim, and
will be deemed inadequate only if [they are] ‘startlingly unfamiliar’ with the calsk.(citations
omitted). A review of plaintiffs’ depositions hereveals that each has demonstrated a sufficient
understanding of the basic facts ataims in this litigéion. Each understands the allegations that

CVS charged them inflated copays for generic@ipson drugs, and each has participated in th

1%

litigation by reviewing compiats, attending depositions, and producing documei@seljkt.
No. 215-5 (deposition excerpts from named pifig).) Such are sufficient to satisfy the
adequacy requirements of Rule 23.
4, Superiority
Lastly, the Court may certify a class unéere 23(b)(3) only upon a finding that a class
action is superior to individliguits. To make this detemation, the Court considers the

following four non-exhaustive factors: (1) the m@sts of members of the class in individually
16
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controlling the prosecution or defge of separate actions; (2 textent and nature of any
litigation concerning the controk®y already commenced by or against the members of the class;
(3) the desirability of concentraty the litigation of the claims ithe particular forum; and (4) the
difficulties likely to be encountered in the nagement of a class action. Fed. R. Civ. P.
23(b)(3)(A)—(D). “Where classie litigation of common issuesill reduce litigation costs and
promote greater efficiency, a class action maguggerior to other methods of litigation.”
Valentino v. Carter-Wallace, Inc97 F.3d. 1227, 1235 (9th Cir. 1996).

Defendants argue that certification here would not be superior because (i) plaintiffs’
method of determining class members is inaccuateexcessively labondensive; and (ii) the
certification of eleven state classeach with different standardadilaws for the claims at issue,
would be too complex and burdensotoedjudicate in one court.

As to the first issue, defendahirguments do not psuade in light of the Ninth Circuit’s
decision inBrisena There, the Nidit Circuit explainedhat there is no reason to require “an
administratively feasible way to identify &llass members at thertiBcation stage.” Briseno v.
ConAgra Foods, In¢844 F.3d 1121, 1132 (9th Cir. 2017). Sisdues can be addressed during
the claim administration process when defenslaah “challenge the claims of absent class
members if and when they file claims for damageéd."at 1131 (citation omitted). Here,
plaintiffs have presented a sufficiently feasitslethod for ascertaining tireembers of classes:
Dr. Hay opines that one could rew CVS'’s transactional dataguse a numericlentifier known
as a “condor code” to trace tharisaction back to the applicalt®8M or TPP contract. (Hay
Rebuttal Decl. 11 45-46ge alsdDkt. No. 214-6, Dudley Dep. Tr. 71:4-12 (“Q: What additiona|
data would | need beyond the transaction datankodispecific transaction to a contract that CVS
has with a PBM or payer? A: Off the top of imyad, you would need look at the database of
contracts, look at the time frames and effectiveslaf the contractsnd the fee schedules, and
link them up to the transactidhrough the condor code number and plan name.”). Defendants
argue that such would not be completely accuratause certain codes may have been migrated
to other contracts during theurse of the Class Period. However, that the method proposed

would yield imperfect results isot sufficient to support deadiof class certification.
17




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

With regard to the second issue, defendargse that it would be exceedingly complicate
to manage a trial involving the laws of elevefiedent states under each of those state’s statuto
laws, as well as common law causes ofaactor fraud, unjust enrichment, and negligent
misrepresentationSee In re Rhone-Poulenc Rorer Irigl F.3d 1293, 1300 (7th Cir. 1995) (“The
law of negligence, including subsidiary concepts such as duty of care, foreseeability , and
proximate cause, may as the plaintiffs have ardoexkfully to us differ among the states only in
nuance . . . [but] nuance can be important andignificance is suggest by a comparison of
different state pattern instruatis on negligence and differing juditformulations of the meaning
of negligence and the subordinate conceptMdzza 666 F.3d at 596 (“The elements necessary
to establish a claim for unjust enrichment also vaagerially from state tetate.”). Plaintiffs
counter arguing that the state lalaims here raise common issaesl certification is appropriate
and superior where, as here, the “likely reecg\per plaintiff] is too small to incentivize
individual lawsuits, and the realistic alternativectass litigation would bao adjudication at all.”
Briseno v. ConAgra Foods, Ine-- Fed. App’x ---, 2017 WL 53424h¢ *2 (9th Cir. Jan. 3, 2017)
(affirming certification of eleven statewideaskes involving variougtate-law claims).

The Court need not now decide whether the lafngl eleven states are so disparate as t(
make certifying eleven statewide classes unmanageable. However, the Court notes that shc
plaintiffs file an amended motion for class cecttion, the trial plan should include details on
how jury instructions could be structured andralated to account for eleven statewide classes
involving statutory and commdaw state claims. WhilBriseno v. ConAgrprovides some
persuasive authority on this igsut is not wholly analogousThere, all of the actions were
consolidated in the Central Disttiof California by an MDL pargeand the district court noted

that it could sever the daes following certification for separate adjudicationre ConAgra 90

F. Supp. 3d 919, 1034 (C.D. Cal. 2015). No such MDL exists here, and such may impact the

Court’s analysis of the third factor of theperiority requirement,e. the desirability of

concentrating the litigation of the claims in this particular forum.
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S. Summary

The Court finds that plaintiffs have failéal satisfy the predominance and commonality
requirements for certification of Rule 23(b)(3) damages classes. Additionally, the Court finds
Brown, Odorisio, Wulff, and Hageare not typical of the classes i they seek to represent.
On such bases, the Col&NIES plaintiffs motion forclass certification.

IV.  MOTION TO STRIKE DECLARATION OF DR. NAVARRO

Plaintiffs offer Dr. Navarro to present tha@lowing opinions: (i)the requirement that
pharmacies cannot charge insured patients thareits U&C price is a standard feature
throughout the industry and CVSparticular; (i) U&C should béowest cash price and should
include discounts offered to the general publiagndsated by contracts, galations, and policies;
(i) CVS submitted inflated U&C by excluding$P prices; and (iv) as a result, CVS injured
patients. Defendants move to #riDr. Navarro’s expert decldian on two grounds: First, he is
not qualified to provide #opinions proffered. Secorus methodology was insufficient
resulting in unreliable opiniondDefendants have not specifieckpisely which of Dr. Navarro’s
four opinions they are @tlenging. However, based on thg@aments presented, it appears to the
Court that defendants challenge only Dr. Navartieird and fourth opinions. The Court,
therefore, addresses Dr. Navasrqualifications and methodady with regard to the same.

Qualifications. The Court finds that Dr. Navarro&ducation and experience in the
pharmaceutical industry are sufficient to qualifgnito opine on the subjects identified in his
expert declaration. In his declaration, Drvidao explains that he has three decades of
experience “developing, managing, and consuldngpharmacy programs in Health Plans and
pharmacy benefit management companies, ldpirgg drug formularies, contracting with
pharmaceutical manufacturers, and consulting for pharmaceutical managers on access and
reimbursement in prescription drbgnefit programs.” (Dkt. No. 206-at 1 2.) Currently, he is a
professor in the Department of Pharmaceuticat@ues & Policy at the University of Florida,
College of Pharmacy and serves as the president of a managed care pharmacy congdltahcy
1 1.) Defendants do not contend that such eapeei is irrelevant or isome way untrue, but

rather that he lacks specific experience camogrpharmacy membership programs and how thg
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pricing is treated by PBMs. Such, however, requarésvel of specificitynot required by the law.

Defendants cite to cases which are not paldity apt, as they both involve opinions
requiring specific, technical expertise, the ustending of which would not have necessarily
flowed from the expert's gera experience in the fieldSee Bunker v. Ford Motor GdNo. 11-
CV-1286-PMP-NJK, 2013 WL 4505798, *6—7 (D.We\ug. 22, 2013) (excluding expert
testimony on “brake shift interlock systems”avh his experience was in “automotive mechanic
failures generally”)Zabriskie v. Fed. Nat'l Mortg. AssqedJNo. 13-CV-2260-PHX-SRB, 2016 WL
3653512, at *1-2 (D. Az. Apr. 22, 2016) (excluding expginion on whether certain software
correctly applied underwriting standards whexeert had no direct experience in the
“underwriting process of mortgadending, and has no experiencerkng with the [software at
issue]”). By contrast here, Dr. Navarro lexperience in developing and managing pharmacy
programs in health plans and PBMs, as asltonsulting on access and reimbursement in
prescription drug programsS¢e alsd@kt. No. 205-6 at § 3 (describing additionally that he
participated in the “negotiation and managenwétharmaceutical discount and rebate contracts
between Health Plans, PBMs, and the pharma@uidustry”). The Court finds that such
experience provides Dr. Navarro with, at aammum, the foundational background upon which tg
draw conclusions from relevadata and documents regardowntractual arrangements between
pharmacies and PBMs and industry understandingsath membership programs. That Dr.
Navarro does not have specific experience apglyealth membership program prices to U&C
provisions relates to weight, not admissibilityee United States v. GarciaF.3d 885, 889-90
(9th Cir. 1993) (holding that “lack of partilarized expertise goes to the weight accorded
[expert’s] testimony, not to the admissibility” whemepert had experience working as a children
mental health specialist but particularized experience “dhe subject of child testimony
through closed ciratitelevision”).

Reliability and M ethodology: Defendants contend that Ddtavarro took “no steps to
discover the actual opinions of Caremark or othdustry participants” on whether membership
program prices should be submitted as the U&®2,could he identify any documents that

supported the existence anfi industry standard as to the sanfiekt. No. 186 at 10.) Given Dr.
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Navarro lacks specific experience in the relatlop between membership plan programs and
U&C pricing, defendants argue, tegpert should provide, at a minum, external sources and
references to support his opiniorfSee Rambus Inc. v. Hynix Semiconductor, Ri&4 F.R.D. 597,
608 (N.D. Cal. 2008) (finding experience insuffidiégiven [expert’s] limited experience” in the
particular subject and tiag that a “sufficient showing shaliinclude some minimum effort to
survey industry publications or consider the effat multiple persons ithe field . . . at least
absent evidence of extensive experience in desigmarketing in the [relevant] industry”).
Plaintiffs counter that Dr. Nearro performed the exact samuealysis that an expert
witness performed ibarbe v. KmartNo. 12-CV-0081, 2014 WL 8278059 (S.D. Ill. July 29,
2014), which both the Southern District of lllisand the Seventh Circuit adopted. Plaintiffs
further argue that Dr. Navarro reviewed savéundred documents this action, including
documents showing the differentfishtions of U&C within many ofCVS'’s contracts with PBMs.
Having reviewed Dr. Navarro’s repotiie Court finds Dr. Navarro’s methodology
insufficient with respect to his opinion that defiants should have submitted the HSP price as t
U&C price?® While Dr. Navarro appears to haveimved several documents and deposition
testimony in this case, Dr. Navarro has nticalated any particulamethodology upon which his
opinion is based. Specifically, Dr. Navarro testifthus: “Ultimatelyjts [sic] CVS Caremark
that are signatories to therdract regarding pharmacy sems for—for CVS pharmacies. And,
so, while | offer my expert opinion in readj not only this, but der documents, and my
experience in the industry, that the—the signatories suClamsnark—CVS Caremark, their
opinion would be important.” (Dkt. No. 186-3, \aro Dep. Tr. 104:7-14.) Yet, in the same
deposition, he conceded that¢enducted no specific investigat to determine what the PBMs
meant the contract provisions on U&C to medudl. &t 104:20-24; 190:3-22lj is therefore not
clear to the Court on what baddr. Navarro is able to oprthat the PBMs with whom CVS

contracted would have required CVS to submit i8Ees as its U&C price in all instances. To

20 The Court notes that, as to Dr. Navarmisre general opiniorabout “lower of U&C
pricing” and the inclusion of some discountgpast of U&C calculations, Dr. Navarro’s general
background in the pharmaceuticallustry appears to provide sufficient bases upon which Dr.
Navarro can opine.
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the contrary, the evidence submitted by defendants largely demonstrates that several of the
were aware of defendants’ HSRbgram and did not expect the prices under such program to b
submitted as defendants’ U&CSde supra Thus, the Court finds #t Dr. Navarro’s opinion is
not supported by a reliable methodology. By extenghe Court finds umtiable Dr. Navarro’s
opinion that defendantilure to submit HSP prices as U&C harmed patients in the putative
classes.

Accordingly, the CourGRANTSIN PART defendants’ motion to exclude Dr. Navarro’s
expert declaration, and excludesropns three and four of Dr. Narro’s declaration based on the
record provided.

V. CONCLUSION

For the foregoing reasons, plaintiffs’ motioncertify eleven state classes under either
Rule 23(b)(2) or Rule 23(b)(3) BENIED WITHOUT PREJUDICE. Defendants’ motion to strike
certain portions of Dr. Hay’s declarationD&NIED as moot. Defendants’ motion to strike Dr.
Navarro’s declaration IGRANTED IN PART as described above.

The Court previously scheduled a case management conference for Monday, May 1,
at 2:00 p.m. No later thakpril 24, 2017, the parties must file an updated joint case managemg
statement, but it shall focus on the next steghefitigation, in partialar, whether plaintiffs
intend to file an amended motion for class cedtiien and the parties’ @hs for any dispositive
motions and the timing for the same.

This Order terminates Docket Numbers 172, 185, and 186.

Lypone Mosptoflece

(/l Y VONNE GONZAL EZ ROGERS
UNITED STATESDISTRICT COURT JUDGE

T 1SS0 ORDERED.

Dated: March 21, 2017
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