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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

CHRISTOPHER CORCORAN, €t al., Case No.: 15-CV-3504 Y&

Plaintiffs, ORDER ON M OTIONS TO DisMISS; MOTION
TO APPOINT INTERIM CLASS COUNSEL;
VS. MOTION TO TRANSFER
CVSHEALTH CORPORATION AND CVS
PHARMACY , INC., Re: Dkt. Nos. 56, 57, 58, 85, 88
Defendants.

Plaintiffs Christopher Corcona Robert Garber, Toni Odoris Robert Guarnieri, Onnolee
Samuelson, Irma Pacheco, Michael Norkus, Vih€sargiulo, Zulema Avis, Ken Bolin, Robert
Jenks, Tyler Clark, Carolyn Caine, Linda Krokéizabeth Gardener, Carl Washington, Zachary
Hagert, Debbie Barrett, Robert PodgornyyvkKeCauley, and Walter Wulff (collectively,
“Plaintiffs”) bring this action orbehalf of themselves and alhetrs similarly situated against
defendants CVS Health Corporation (“CVS Hegldnd CVS Pharmacy, Inc. (“CVS Pharmacy”)
(collectively, “Defendants” or “CVS”) for allgedly overcharging them for generic prescription
drugs. In their Second Amended Complaint Pltsbring nineteen causef action for: fraud,
constructive fraud, negligent misrepresentatiofystrenrichment, and violation of consumer
protection laws in twelvstates and the District of Cohlbia. (Dkt. No. 49, “SAC.”) Based
thereon, Plaintiffs seek damages, injunctive andadatdry relief, and attorndges on behalf of a
national class as well as state-specific subclasses.

Currently pending before the Cous CVS Health’s motion to dismiss for lack of persona|

jurisdiction pursuant to Federal Rule of Cikilocedure 12(b)(2) and CVS Pharmacy’s motion to
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dismiss for failure to state a claim pursuamRule 12(b)(6) in which CVS Health joinsAlso
pending before the Court is Plaintiffs’ motionappoint interim class counsel pursuant to Rule
23(9), which Defendants do not substantively oppdBét. No. 85.) Finlly, Defendants filed a
motion to transfer this action to thedirict of Rhode Island. (Dkt. No. 88.)

Having carefully considered the papers and&we submitted, the pleadings in this action
and for the reasons set forth on the recomtatargument held March 8, 2016 and more fully
below, the Court herebRANTS CVS Health’s motioron jurisdictional grounds;RANTS IN
PART CVS Pharmacy’s motion as described her@raNTS Plaintiffs’ motion to appoint interim
class counsel, arfdENIES Defendants’ motion to transfer.

l. BACKGROUND

CVS is a national retail pharmacy chaithaover seven thousand pharmacies operating
under its trade name in the United States and Puerto Rico, managing more than one billion
prescriptions annually. (SAC { 39.) In 2014,%¥%arned net revenue of nearly one-hundred and
forty billion dollars, approximatelgixty-seven billion dollars of wbh is attributed to its retail
pharmacy division. If.) CVS operates one of the largestil pharmacy chains in the United
States. If. 1 4.) Since 2008, CVS has captured more tmenthird of total prescription growth in
the United States.Id)

CVS pharmacies dispenseepcription medications.Id. § 6.) Approximately ninety
percent of Americans — including Pl&ffs — are enrolled in a private public health care plan that
shares prescription drug cost$d. | 8.) When plan beneficiarieqigureds) fill a prescription, they
pay a portion of the cost (copayment or copang) the plan (third-party payor) pays the remainder
of the cost. I@d. 1 43.) When an insured fills a praption at CVS, the pharmacist generates a
claim by transmitting patient, prescription, andurance information ettronically to the
customer’s insurer or its claims processad. {1 47-48.) The electranCVS claims process
utilizes standardized dataefds developed by the National @wil for Prescription Drug Programs|

(“NCPDP?”), a standard-setting orgaation in the healthcare industryd.(1Y 49, 51.) One data

! The Court resolves the two administrative motions to seal documents submitted in
connection with the motions tosmniss (Dkt. Nos. 73, 76) via septarder entered this date.
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field on NCPDP'’s standard layout is Field No. 42, the usual and customary (“U&C”) price.
(Id. 152.) The U&C price is “gendhadefined as the cash pricettte general public, which is the
amount charged [to] cash customers for the pigsmn, exclusive of sales tax or other amounts
claimed.” (d.) The copayment a customer must pagaisulated in pafbased on the U&C price
CVS transmits to the insurerld( 11 53-54.) A copayment must égual to or less than the drug’y
U&C price. (d. 154.)

This case involves the Health Savings Rdd4SP”) program CVS introduced in 2008ld(

1 59.) The HSP program provides discoumecding on hundreds of generic prescription
medications (“HSP generics”)ld( 1 61.) A generic drug is a copya brand-named drug that ha
the same active ingredients as the brands they loot are typically offer@ at lower prices. 14.)
The HSP generics include some of the most comynprescribed generic drugs for cardiovasculs
allergy, and diabetes caitidns, among others.Id. 1 62.) From November 9, 2008 through 201(
cash paying customers could joirtHSP program for a $10 fedd.( 61.) During this time,
CVS charged HSP members $9.99 for a nitgty supply of an HSP generidd) Beginning in
2011, CVS raised the HSP enrollment fee to $15 agmdthe cost of a meéty-day supply of an
HSP generic rose to $11.00 for a ninety-day suppty.) (

Plaintiffs allege that CVS created th&Pl program to competetiv similar discounts
introduced by its competitors while continuingrézeive full reimbursement from third-party
payors. [d. 11 56-60.) Specifically, following impteentation of the HSP program, CVS
continued to report the full retail price of all H§€nerics (rather thangfHSP program price) as
the U&C price to third-party payorsid( § 64.) Plaintiffs allegéhat these U&C prices CVS
reported for HSP generics werdsiabecause they did not reflélae price paid by the biggest
group of cash paying customers: HSP program membleksYf(77-80.) As a result of CVS
reporting artificially inflated U&C prices to itd-party payors for the same HSP generics CVS
offers at lower prices under the HSP programinsured customers in some instances paid
copayments that exceeded the true U&C piieethe HSP program priceld( § 75.) Plaintiffs
allege that CVS knowingly created the HSP programeport false U&C prices with the intent to

deceive both third-party payors and insured customers into paying higher prices based on inflatec

|72}
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U&C prices improperly higher thathe HSP program pricesld( 11 9, 13-14, 64-81.By contrast,

four of CVS’s major market competitors hd@prite, Wal-Mart, Target, and Costco — report

significantly lower U&C’s to reflecthe amounts charged under thespective discount programs.

(Id. 19 76-77.)

Plaintiffs and class members are individualowparticipate in third-party health care plan
and purchased HSP generics from CVS retail pharmacies between 2008 and the filing of the
(Id. 11 10, 16-36.) CVS charged Plaintiffs fopayments on the HSP generics in excess of the
amount HSP program member price for the same didg{{{ 16-36.) For thessales, Plaintiffs
allege that CVS knowingly submitted to Plaifgi third-party payors &J&C price fraudulently
inflated above CVS'’s true U&C price —¢lprice CVS offered to HSP membertd.) Based
thereon, Plaintiffs allege they were all ovenged by varying amounts in inflated copayments.

(Id.) For example, with respect Riaintiff Corcoran, the SAC alleges:

Plaintiff Christopher Corcoran is doailed in the State of California.

Mr. Corcoran has purchased geoeversions of four monthly
maintenance medications from CW$ California between February
2009 and the present. Mr. Corcoran carries private health insurance
and carried private health insurartheing the time that he purchased
generic medications from CVS. lIAour medications prescribed to

Mr. Corcoran are on the CVS H3feneric medication list (attached
hereto as Exhibit A). CVS charged its cash-paying customers a usual
and customary price of $3.33 for a 30-day supply of the same
prescription that Mr. Corcoran purchased from 2008 to 2010, and
$3.99 from 2011 to the present. 8Ms required to charge Mr.
Corcoran a copay that does notead the usual and customary price
CVS charges for the prescriptiodrug. For these sales, CVS
knowingly submitted to Mr. Corcoranthird-party payor a purported
usual and customary price fraudulently inflated above CVS’s true
usual and customary price — the price CVS offers under its HSP
program. As a result of CVS’sdudulent scheme, Mr. Corcoran has
paid copays substantially higher than $3.33 from 2008 to 2010 and
$3.99 from 2011 to the present per@&d¢ supply when he purchased
his generic prescriptions from CV&hd has, therebygeen injured.
CVS has overcharged Mr. Coreor at least $284.79 in inflated
copays. Mr. Corcoran anticipates filling future prescriptions for these
generic drugs at a CVS pharmacy, and thus faces the prospect of
paying additional inflated copays the future if CVS continues its
wrongful conduct.

[

SAC
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(Id. 1 16.) Similar allegations are made as to all named Plaintiéfs{{( 17-36.)

Plaintiffs assert nineteen claims soundinfraud based on the allegations in the SAC.
Defendants move to dismiss all claims for lacipersonal jurisdiction over CVS Health under
Rule 12(b)(2), and for failure to state a clagainst both CVS Health and CVS Pharmacy under
Rule 12(b)(6). The Court adebses these arguments in turn.

I. CVSHEALTH SMOTION TO Dismiss PURSUANT TO RULE 12(b)(2)

CVS Health seeks dismissal with prejudicegrounds that the Court does not have
personal jurisdiction over it as tod#itiffs’ claims. CVS Health coahds that it has no meaningful
connection to California such that theut cannot exercise jurisdiction over it.

A. Legal Standard
A motion under Federal Rule of Civil Procedur2(b)(2) challengesaurt’'s exercise of

personal jurisdiction over a defendant. Fed. R. Bi 12(b)(2). Where no federal statute govern

n

personal jurisdiction, the Court applies the lavihaf state in which it sithere, California law

applies. Schwarzenegger v. Fred Martin Motor C874 F.3d 797, 800 (9th Cir. 2004). Californig

=

law allows for the exercise of “jurisdiction onyabasis not inconsistent with the Constitution of
[California] or of the United States.” Cal.\CiProc. Code § 410.10. Dueopess requires that the
non-resident defendant have “minimum contacts ytith forum state] such that the maintenanceg
of the suit does not offend traditional notions of fair play and substantial justiteShoe Co. v.
Washington326 U.S. 310, 316 (1945) (internal quotations omitted). “In judging minimum
contacts, a court properly focuses on ‘theti@fship among the defendant, the forum, and the
litigation.” Calder v. Jones}65 U.S. 783, 788 (1984) (quotisdpaffer v. Heitner433 U.S. 186,
204 (1977)). Personal jurisdiction may be either general or speBdiacroft & Masters, Inc. v.
Augusta Nat'l, Ing.223 F.3d 1082, 1086 (9th Cir. 2000).

General jurisdiction allows a court to asgerisdiction over out oftate corporations “to
hear any and all claims against them” and attathasdefendant only if its “affiliations with the
State are so continuous and systemic as teerahdssentially at home in the forum State.”
Daimler AG v. Bauman- U.S. --, 134 S.Ct. 746, 749 (2014)térnal quotations and alterations
omitted);Goodyear Dunlop Tires Operations, S.A. v. BrowiJ.S. --, 131 S.Ct. 2846, 2851
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(2011). It would be the “exceptional case” wheredgporation’s operations in a forum other than
its formal place of incorporation g@rincipal place of business may $@ substantial and of such a
nature as to render the corpavatat home in that State Daimler, 134 S.Ct. at 761, n.19.

By contrast, specific jurisdiction “depends am affiliation[n] between the forum and the
underlying controversy, principally, activity or ancurrence that takes place in the forum State

and is therefore subject the State’s regulation.Goodyeay 131 S.Ct. at 2851 (internal quotation

[2)

omitted). Said otherwise, personal jurisdictioguiees the Court evaluate whether the specific
activity giving rise to the plaintiff's causes of @ct is sufficiently related to the forum stat8ee
Perkins v. Benguet Consol. Mining C842 U.S. 437, 446 (1952ftanson v. Denckle357 U.S.
235, 250-53 (1958). The Ninth Circuit applietheee-prong test to determine whether a non-
resident defendant’s activitieseasufficiently related to the forum state to establish specific

personal jurisdiction:

Q) The non-resident defendant must purposefully direct his
activities or consummate some transaction with the forum or
resident thereof;, or penfm some act by which he
purposefully avails himself of the privilege of conducting
activities in the forum, theby invoking the benefits and
protections of its laws;

(2)  the claim must be one which assout of or relates to the
defendant’s forum-related activities; and

(3) the exercise of jurisdiction must comport with fair play and
substantial justica,e. it must be reasonable.
SchwarzeneggeB74 F.3d at 802 (citingake v. Lake817 F.2d 1416, 1421 (9th Cir. 1987)). The
plaintiff bears the burden of demstrating the first two prongdd.; Boschetto v. Hansind39
F.3d 1011, 1016 (9th Cir. 2008). If the plaintiff failssatisfy either of these prongs, then personal
jurisdiction is not established in the forum sta@abble Beach Co. v. Cadd§b3 F.3d 1151, 1555
(9th Cir. 2006). If the plaintif€arries this burden, then “thefdadant must come forward with a
‘compelling case’ that the exercise ofigdiction would nobe reasonable.Boschettp539 F.3d at
1016. (citingSchwarzeneggeB74 F.3d at 802).
Where, as here, the motion to dismiss isdobon written submissions—rather than an

evidentiary hearing—the plaintiff need only makerena facieshowing of jurisdiction.
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SchwarzennegeB74 F.3d at 800. A plaintiff makes prima faci¢ showing by producing
admissible evidence which, if believed, would bfisient to establish the existence of personal
jurisdiction. Ballard v. Savage65 F.3d 1495, 1498 (9th Cir. 1995). In deciding whether such &
showing has been made, a district court must aesefyue the uncontroved allegations in the
complaint and conflicts between facts containethénparties’ affidavits must be resolved in a
plaintiff's favor. AT&T v. Compagnie Bruxelles Lamhedd F.3d 586, 588 (9th Cir. 1996).
B. Analysis
The only jurisdictional allegens in the SAC group CVS ldéh together with CVS

Pharmacy, referring to Defendants colieely as “CVS,” and stating:

This Court has jurisdiction ove€VS because CVS intentionally
avails itself of the California consumer market through the
promotion, sale, marketing, and disttion of their products to
California residents. As a resyltyisdiction in thisCourt is proper
and necessary. Moreover, CVSisongful conduct, as described
herein, foreseeably affects consumers in California and nationwide.

(SAC 1 41.) Plaintiffs further allege that CVS Pharmacy “may be deemed the agent of” CVS
Health. {d. 1 38.) The SAC is otherwise devoidalfegations tending to show personal
jurisdiction over Defadants in California.

In support of its motion to dismiss, CVS Health submitted declarations of Thomas S.
Moffatt, the vice president, corporate secretany assistant general counselrporate services for
CVS Pharmacy. (Dkt. No. 57-1, “Moffatt Decl|"2; Dkt. No. 77-1, “2d Moffat Decl.” ] 2.)
Moffatt states that he is familiar with the corata structure of CVS Health “and its wholly-owne
subsidiary,” CVS Pharmacy. (Moffatt Decl. § 3Joffatt further asserts that CVS Health: is

nothing more than a holding company whose prinfiangtions are to issugtock and file reports

with the Securities and Exchange Commission; isanthiorized to transact business in nor doesi|i

have a registered agent in California; andrmsdirect involvement in directing, managing, or
supervising the operations or tbeployees of CVS Pharmacyld.(11 4-6.)
In opposition, Plaintiffs submitted an attorragclaration attaching exhibits tending to

show CVS Health’'s presence in Californiayadl as the relationship between CVS Health and

2 CVS Pharmacy does not coritpersonal jurisdiction for pppses of this case only.

|

=
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CVS Pharmacy. (Dkt. No. 72-1, &vine Decl.”) Plaintiffs argue their submissions makeag
facie showing that CVS Health is itself subjecthe jurisdiction of thisCourt, both general and
specific. Plaintiffs alternatively contend ti@®urt has jurisdiction over CVS Health as the
principal and alter-ego of CVS Phaacy. CVS Health disagreesgaing Plaintiffs have not met
their prima facieburden to show personatkisdiction in this Couron any grounds. The Court
addresses the parties’ arguments in turn below.
1. CVS Health’s Contacts with California

Turning first to general jurisdiction based CVS Health’s contastwith California,
Plaintiffs must make prima facieshowing that CVS Health is “essentially at home” in this forum.
Daimler, 134 S.Ct. at 749. IDaimler, the Supreme Court affirmed that a corporation’s place of
incorporation and its principal place of businass “paradigm all-purpose forums,” but did not
“foreclose the possibility that in an exceptionate” a foreign corporation may be at home in a
different state.ld. at 760-61, n. 19 (citin@oodyeay 131 S.Ct. at 2853-5&erkins v. Benguet
Consol. Mining Cq.342 U.S. 413 (1952)). The paradigmdiases for general jurisdiction do not
apply here, as Plaintiffs coricallege that CVS Health & Delaware corporation and is
headquartered in Rhode Island. (SAC {s#& alsdMoffatt Decl.  5.) Nor do Plaintiffs explicitly
contend the exceptional case standard applies.

Plaintiffs instead rely on prBaimler cases applying the less stringent “substantial,
continuous, and systematic coudagdusiness” standard, which tBaimler court held was
“unacceptably grasping.Daimler, 134 S.Ct. at 761. In that redaPlaintiffs’ contention that CVS

Health has a substantial numleépharmacies, maintains two distribution cesitand solicits

% Any such argument would necessarily fail. Tramler court pointed tderkins, supraa
case involving wartime temporary relocation ofeselant’s headquarters as an exemplar of an
exceptional case. An exception similar to the one grantedrkinsplainly does not apply here.
See Amiri v. DynCorp Int’l, Inc2015 WL 166910, at *3 (N.D.Calan. 13, 2015) (noting that “in
the overwhelming majority of cases therl be no occasion to explore whethelPearkinstype
exception might apply”). Plaintiffs allege facts that would allow the Court to find that
California is CVS Health’s stwgate home state asherkins
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employees in California is not persuasfv€ahen v. Toyota Motor Cor2015 WL 7566806, at
*6-7 (N.D.Cal. Nov. 25, 2015) (plaintiffs’ eoparable analysis was “undercutDgimler’). In

Daimler, the Supreme Court rejected plaintiffs’ argutsehat a foreign maracturer was at home

in California due to its “multiple offices, continuous operations, and billions of dollars’ worth of

sales” in the forumDaimler, 134 S.Ct. at 772 (Sotomayor, J., concurrir@her postbaimler
plaintiffs have attempted similg ill-fated arguments for genal jurisdiction based on the old
standard.See, e.gMartinez v. Aero Caribbearr64 F.3d 1062, 1070 (9th Cir. 201@rt. denied
-- U.S. --, 135 S.Ct. 2310 (2015) (affirming distrocturt finding of no geeral jurisdiction over
defendant who had contracts with Californianganies worth between $225 and $450 million, s¢
employees to California, and advertised in éradblications with distbution in California);
Cahen 2015 WL 7566806, at *6-7 (same, with resgealefendant car manufacturer who had 3(
employees in California and ovene hundred thousand cars registene@alifornia in the past
year). Even taking all of Plaintiffs’ jurisdictional alig@tions as true, CVS Health’s contacts do n
rise to the level that it is “esséaity at home in the forum StateDaimler, 134 S.Ct. at 761.

As for specific personal jurisdiction, Plaintiffs utterly failaddress the Ninth Circuit’s
three-prong analysis. Plaintiffs’ conclusorgiteiment that CVS Health “itself...purposefully
directs its business activitiesclnding the pricing and sale géneric prescription drugs, to
customers in California,” (Dkt. No. 72 at 11:4-dpne cannot sufficePlaintiffs provide no
allegations or evidence to suppart assertion that CViSealth had any “direct involvement in the
scheme alleged in the [SAC]t( at 4:22-24)s would be required forfending that CVS Health is
subject to the specific jugtliction of this Court.See Callum v. CVS Health Cqrp-. F.Supp.3d --,
2015 WL 5782077 (D.S.C. Sept. 29, 2015) (finding €6 Health was not subject to specific

* Defendants present evidence in reply showiag Baintiffs’ allegations with regard to
CVS Health’s presence in California are falsel trat all of these contacts with California are
attributable to CVS Health’s subsades, including CVS PharmacySdee.g, 2d Moffatt Decl.
10.) Regardless, the Court accepts Plaintiffs’ allegations as tiueast, but ultimately finds they
are legally insufficient to establish that CVSatit is “essentially at home” in Californidaimler,
134 S.Ct. at 749.

® Indeed, at oral argument, Plaintiffs’ Couness$entially concededei could not establish
aprima facieshowing of general jurisdiction poBaimler.

eNt

2

Dt
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jurisdiction in South Carolina given the plaintiffailure to show CVS Hdth's contact with the
state was related to the causeadifon in that case). To the extent Plaintiffs attempt to conflate
this argument with its agency and/or altgo@rguments by alleging G/Pharmacy officers and
employees involved in the implementation of &P program are also employees of CVS Health

(see idat 4-6), the Court addresses those arguments b&eeSection I1.B.2jnfra. CVS Health

is ostensibly a separate entity from CVS Pharmacy and Plaintiffs’ attempts to show otherwise are

properly addressed on theorafsagency and alter ego.

Accordingly, Plaintiffs have not met their burden to malogiaa faciecase of general or
specific jurisdiction over CVS Héh based on its contacts alone.

2. Imputing CVS Pharmacy’s Contacts with California

Having failed to show that CVS Health — withoagard to CVS Pharmacy — is subject to
the jurisdiction of this CourRlaintiffs endeavor to sho®VS Pharmacy’s conduct may be
imputed to CVS Health through thgency or alter ego theori@BeforeDaimler, the Ninth
Circuit “permitted a plaintiff to pierce the corpe veil for jurisdictional purposes and attribute g
local entity’s contacts to its ouf-gtate affiliate under onef two separate tests: the ‘agency’ test
and the ‘alter ego’ test.Ranza v. Nike, Inc793 F.3d 1059, 1071 (9th Cir. 2019)he Daimler
decision invalidated the Ninth Circuit's agency testpurposes of generpirisdiction, holding it
“stacks the deck, for it will alwaygeld a pro-jurisdiction answer.id. (quotingDaimler, 134
S.Ct. at 759). Thus, a foreignrpat corporation cannot be subjéatgeneral jurisdiction based
solely on an agency relatidmp through its subsidiary’s contacts with the foruiah.

TheDaimler court left open the possibility that agency analysis may be relevant in the
specific jurisdiction contextDaimler, 134 S.Ct. at 759 n.13 (“Agencglationships, we have
recognized, may be relevant to the existencgetificjurisdiction”) (emphag in original). At
least one court in thiBistrict has opined thd2aimler’'s disapproval of the Ninth Circuit's agency
test likely applies in the context of specific jurisdiction as wBke Los Gatos Mercantile, Inc. v.

E.l. DuPont De Nemours and C@015 WL 4755335, at *5 (N.Cal. Aug. 11, 2015) (“the

® For purposes of this analysis, the cossanes that Plaintiffs established personal
jurisdiction over CVS Pharmacy such that therary and alter ego analyses are applicable.

10
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rationale set forth iDaimler—that the Ninth Circuit’'s agenagst inappropriately ‘stacks the
deck’'—would seem to undermine application of the [Ninth Circuit's agerstyyeeen in specific
jurisdiction cases”). The Couafrees, but in the face of pd3&imler uncertainty, nevertheless
engages in the analysis.

Assuming the Ninth Circuit’'s &mcy test remains viable asspecific persnal jurisdiction,
the relevant question for the agenguiry is “whether, in the trest sense, the subsidiar[y’s]
presence substitutes for the presence of the parBog’v. Unocal Corp.248 F.3d 915, 928-29
(9th Cir. 2000). To establish jurisdiction over EWealth on an agency theory, Plaintiffs must
establish that CVS Pharmacy is CVS Health'srdadgy showing: (1) CVS Pharmacy “functions ag
[CVS Health’'s] representative that it performs services thate sufficiently important to the
foreign corporation that if it did not have a representative to perform them, [CVS Health’'s] ow
officials would undertake to perfior substantially similar servicesghd (2) CVS Health “exerciseq
a measure of control over” CVS Pharmacy’s activitidgited States v. Pangang Group Co., Ltd.
879 F.Supp.2d 1052, 1058 (N.D.Cal. 2012) (internal citations omitéelyart v. Screen Gems-
EMI Music, Inc, 81 F.Supp.3d 938, 957 (N.D.Cal. 2015). RI#sdo not pleadany facts going to
the first requirement, or that CVS Health wabuindertake to performétfunctions of CVS in
California absent having the subsidiary. Thanal warrants a finding of reagency relationship.

Plaintiffs next support thepersonal jurisdictiorlaim by arguing that CVS Health is the
alter ego of CVS Pharmacy. Plaintiffs padiotthe following evidence& support their argument
that the Court should disregardrporate formalities and impute G/Pharmacy’s contacts to its
parent CVS Health: (i) members G¥S Pharmacy’s senior management team all also hold title
and senior positions with CVS Health; @VS Health and CVS Pharmacy “share” certain
executives, including the head of human resousoeischief legal officer; (iii) the lone two
members of CVS Pharmacy’s board are also sexecutives for CVS Health; (iv) CVS Health’s
public filings show that CVS Health provides magement and administrative services to suppor
the overall operations of all segments of CVS Health; (v) CVS Health’s website presents itse
one integrated company, including its pharmdisysion; (vi) CVS Health selected CVS
Pharmacy’s new president in 2013; (vii) CVS Phacy identified persorasssociated with CVS

11
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Health as having discoverable infeation in its Rule 26 initial disasures; and (viii) persons who
allegedly identify themselves as “employeesCMS Health exchanged emails about the HSP
program at issue in the litigation. (Levined. Y 6-7, 14, 16, 23-25, aadsociated exhibits).

In narrow circumstances federal courts will fihdt a corporation is the alter ego of another
by “pierc[ing] the corporate veiland attribut[ing] a subsidiary’s ¢atacts with] the forum state to
its parent company for jurisdictional purpose€alvert v. Huckins875 F.Supp. 674, 678
(E.D.Cal. 1995). To survive a Rule 12(b)(2) motmnan alter ego theory a plaintiff must make a
prima facieshowing that both: (1) #re is a unity of interesind ownership between the
corporations such that theirpseate personalitie$o not actually exisgnd (2) treating the
corporations as separate entities would result in injusResza 793 F.3d at 1073 (quoting
Unocal 248 F.3d at 926). The first prong of the al@go &est requires “ahewing that the parent
controls the subsidiary to suahdegree as to render the latter mere instrumentality of the
former.” 1d. (QuotingAT&T Ca, 94 F.3d at 591). It requires sugiervasive control” that it can
only be met where a parent corporation “dict&esry facet of the subsidiary’s business—from
broad policy decisions to routine ttexs of day-to-day operationId. Importantly, the Ninth
Circuit has emphasized that “[t]otal ownegshnd shared management personnel are alone
insufficient to establish the requisite level of contrdd’ (citing Harris Rutsky & Co. Ins. Servs. v
Bell & Clements Ltd.328 F.3d 1122, 1135 (9th Cir. 2003)). ridan the first prong be met by only
showing “an active parent corpamat involved directly in decisicmaking about its subsidiaries’
holdings” where the corporations “observe althe corporate formalities necessary to maintain
corporate separatenessJhocal 248 F.3d at 928. Courts considémne factors when assessing the

first prong of the alter ego test:

[1] the commingling of funds and othassets of the entities, [2] the
holding out by one entity thdtis liable for the dets of the other, [3]
identical equitable ownership of ghentities, [4] use of the same
offices and employees, [5] use of one as a mere shell or conduit for

—

’ Additionally, at oral argumenPlaintiffs pointed to CV$i{ealth’s February 10, 2015 Forn
10-K filing (Dkt. No. 72-10), in which CVS Héth does not represent itself as a “holding
company,” as Mr. Moffat attests. While this indeesia factual dispute, &htiffs have not shown
that CVS Health's status as a “holding compagtild be dispositive of the alter ego analysis.

12




United States District Court
Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

the affairs of the other, [6] inadeate capitalization, [7] disregard of
corporate formalities, [8] lack of segregation of corporate records,
and [9] identical directors and officers.

Stewart 81 F.Supp.3d at 954 (quotisgndoval v. Ali34 F.Supp.3d 1031, 1040 (N.D.Cal. 2014)).

Here, Plaintiffs’ evidence goes onlyttee third, fourth, and ninth factofsAccepted as
true, and taken it in a light mostvorable to Plaintiffs, the @ence shows only that CVS Health
wholly owns CVS Pharmacy, the two entities haverlapping officers and directors, CVS Health
presents itself as one integrated company onetssite and in government filings for marketing
purposes, and CVS Health has been involvedsardte business decisoaf CVS Pharmacy.
However, “it is considered a normal attribute ofn@nship that officers andirectors of the parent
serve as officers and direcs of the subsidiary.Gerritsen v. Warner Bros. Ent., Ind.16
F.Supp.3d 1104, 1138-39 (C.D.Cal. 2015) (alteration omitted) (quetngra Diamond Corp83
Cal.App.4th 523, 548-49 (2000)). And courts recogthz¢ separate corpoeaéntities presenting
themselves as one online does not rise to the ¢téwality of interest required to show companies
are alter egosSee Moody v. Charming Shoppes of Delaware, 2008 WL 2128955, at *3
(N.D.Cal. May 20, 2008) (“[g]eneric language on [qany’s] website and in its press releases
simply do not rise to the day-tay control required to imputedtsubsidiary’s contacts to the
parent”);Payoda, Inc. v. Roton Infotech, In¢.2015 WL 4593911, at *3 (N.D.Cal. July 30, 2015)
(website “marketing puffery carrie® weight in establishing whedr a parent and its subsidiary
are in fact alter egos”Yhus, the Court concludes that this @ride is legally insufficient to satisfy
the unity of interest pranof the alter ego tesRutsky 328 F.3d at 1135 (facts showing that pare
wholly owned subsidiary, pareand subsidiary shared thamsaofficers and directors, co-
employed staff, and shared physical office spadendt satisfy first prong of alter ego test);
Stewart 81 F.Supp.3d at 956 (finding that a showinghef third, fourth, and ninth factors “even
when considered together, are not sufficiersupport a finding of unity of interest among” the

corporate entities). Moreover, Plaintiffs’ failueeaddress the other dixctors strongly weighs

8 At oral argument, Plaintiffs’ counsel repeesed that CVS HealthBorm 10-K (Dkt. No.
72-10) reveals that CVS Health acted as theaqpiar on long-term leases for CVS Pharmacy,
going to the second factor. Review of the FAOrK Plaintiffs submitted shows otherwisdd. (at
23))
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against a finding that CVS Pharmacy’s @t should be imputed to CVS Heal®ee, e.g.,
Stewart 81 F.Supp.3d at 955 (unaddressed factors wagginst finding of alter ego status).

Having found that Plaintiffs failed to estai the first prong, the @irt need not address
the second prong of the alter ego festlaintiffs have not mademima facieshowing that the
Court can impute CVS Pharmacy’s consawith California to CVS Health.

ok

Based upon the foregoing, the Court fifdaintiffs have failed to make@mima facie
showing of personal jurisdictn over CVS Health. The claims against CVS HealtiDss®ISSED
on this basis.

[I. CVSPHARMACY 'SMOTION TO Dismiss PURSUANT TO RULE 12(b)(6)

CVS moves to dismiss the SAC’s nineteen eaud action, arguing Plaintiffs fail to plead

any plausible claimfor relief properly*° Plaintiffs oppose.
A. Legal Standard

“Federal Rule of Civil Procedure 8(a)(2) reeps only a ‘short and plain statement of the
claim showing that the pleader is entitled to réliafprder to ‘give thedefendant fair notice of
what the . . . claim is and the grounds upon which it resiell Atlantic Corp. v. TwombJy650
U.S. 544, 554-55 (2007) (quoting F&.Civ. P. 8(a)(2)) (alteration ioriginal). Even under the
liberal pleading standard of Rule 8(a)(2), “aiptiff’'s obligation to provide the grounds of his
entitlement to relief requires more than latzeisl conclusions, and arfoulaic recitation of the
elements of a cause of action will not d@:ivombly 550 U.S. at 555 (citinBapasan v. Allain
478 U.S. 265, 286 (1986) (internal brackets amatation marks omitted)). The Court will not
assume facts not alleged, nor will it draw unwarranted infereregscroft v. Igbal556 U.S. 662,
679 (2009) (“Determining whether a complaint statggausible claim for relief [is] a context-

specific task that requires theviewing court to draw on ijsidicial experience and common

® Plaintiffs conceded at oral argument tlz@g without evidence going to the second pron
or injustice that would result from the Counrtiscision to respect the pmrate form here.

19 CVS Health joins in CVS Pharmacy’s motion, and moves on the additional grounds
the SAC does not allege facts a<x2dS Health in particular.

14

that




United States District Court
Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

sense”).

Pursuant to Rule 12(b)(6), a complaint neydismissed for failure to state a claim upon
which relief may be granted. Dismissal for feluo state a claim under Federal Rule of Civil
Procedure 12(b)(6) is proper if there is a “lafla cognizable legal thepor the absence of
sufficient facts alleged undercagnizable legal theory.Conservation Force v. Salaz&46 F.3d
1240, 1242 (9th Cir. 2011) (citirBalistreri v. Pacifica Police Dep/1901 F.2d 696, 699 (9th Cir.
1988)). The complaint must plead “enough factsdtesa claim [for] relief that is plausible on its
face.” Twombly 550 U.S. at 570. A claim is plausibleitmface “when the plaintiff pleads factug
content that allows the court to draw the reabmference that the defendant is liable for the
misconduct alleged.’Igbal, 556 U.S. at 678. If the facts alleged do not support a reasonable
inference of liability, stronger than a meressibility, the claim must be dismissdd. at 678-79;
see alsdn re Gilead Scis. Sec. Litigh36 F.3d 1049, 1055 (9th Cir. 20q8)court is not required
to accept as true “allegations that are merely conclusory, unwarranted deductions of fact, or
unreasonable inferences”).

Additionally, Rule 9 establislsea heightened pleading staraifor allegations of fraud.
Fed. R. Civ. P. 9(b) (“In alleging fraud or nake, a party must statath particularity the
circumstances constituting fraud or mistake. litég intent, knowledge,ral other conditions of a
person’s mind may be alleged generallyChoper v. Picketl37 F.3d 616, 627 (9th Cir. 1997) (td
be alleged with particularity under Rule 9(b), aipliff must allege “théwho, what, when, where,
and how’ of the alleged fraudulent condua@e also Tatung Co. v. Shu Tze H&IF.Supp.3d
1036, 1060 (C.D. Cal. 2014) (applying Rule 9(b)'sghé&ned pleading standard to state law clai
brought in federal court). Moreover, where aipliff alleges “a unifieccourse of fraudulent
conduct and rel[ies] entirely on that course of condsdhe basis of a claim[,} . the claim is said
to be ‘grounded in fraud’ or to ‘sound in fraudyd the pleading of thataim as a whole must
satisfy the particularity reqrement of Rule 9(b)."Vess v. Ciba—Geigy Corp. US317 F.3d 1097,
1103-04, 1106 (9th Cir. 2003) (holding “the circuamstes constituting the alleged fraud [must] b
specific enough to give defendantstice of the particular miscondyelleged] so that they can

defend against the charge and not just dealtttey have donengithing wrong”) (internal
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guotations and citations omitted).
B. Analysis

Defendants move to dismiss the SAC on mygemlinds, namely that it does not: (1) plea
all causes of action with the requisite particitjyarequired under Rule BJ; (2) properly allege
intent to defraud; (3) plausibly allege deceptpractices; (4) plausibly allege any material
misrepresentations; (5) state claims that dosnahd in contract, runmg afoul of the economic
loss doctrine; (6) allege that any misrepresematisere communicated to Plaintiffs; (7) state a
claim for constructive fraud; (8)att a cognizable claim for unjustrichment; (9) plead that any
of the Plaintiffs has standing to bring a claimder the Rhode Island Deceptive Trade Practices
Act; (10) state a cognizable claim under the ©atila Legal Remedies Aagtl1) state a cognizable
claim under the Ohio Consumer Sales Practices(A2);state a cognizabtdaim under the Texas
Deceptive Trade Practices Act; (13) state a capie claim under the Georgia Fair Businesses
Practices Act; or (14) allege deceptive and urdfairduct to allow any of the remaining statutory
claims to survive. The Court addresses Defendants’ arguments in turn.

1. Rule 9(b) ParticularityAll Counts)

Defendants move to dismiss on the grounds that the SAC fails to meet the heightened
pleading standard of Rule 9(bin particular, they argue the €As deficient because it does not
allege (i) the names of the drugs Plaintiffs purelagii) on what dates such drugs were purchas
(ii) the specific pharmacy locain, (iv) the specific copayment amount per purchase, or (v) the
specific U&C that CVS reported toifwhe particular insters. Given the amouof detail alleged
by Plaintiffs in the SAC regarding the “who, what, when, where, and how” of the alleged fraug
Court finds Defendants’ argument unpersuasi®eoper 137 F.3d at 627Simply put, the SAC
meets the Rule 9(b) particularity standard byging detailed information regarding Plaintiffs’
claims, including for each of them: the numbegeheric drugs purchased, a time frame in which
such purchases were made, the state in wheepuhchases were made, and the total inflated
amount they were charged as a result of inflat&€ prices. (SAC 1Y 16-36.) Plaintiffs need no
allege more.ld. (“[w]e decline to require that a compliamiust allege specific [transactions] to

specific customers at specifimes with a specific dollar amnt of improperly recognized
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revenue”). The SAC additionally includes, withrgeularity, the manner in which CVS allegedly
perpetrated the fraudSée e.g, SAC 1 64-81.) This level of specificity enables Defendants tg
“prepare an adequate ansvitem the allegations.’Schreiber Distributing Co. v. Serv-Well
Furniture Co., Inc. 806 F.2d 1393, 1400 (9th Cir. 19886&e Fecht v. Price Cor0 F.3d 1078,
1083 (9th Cir. 1995) (“a complaiatleging that the plaintiff bougla house from the defendant,
that the defendant assured the miéfi that the house was in pedt shape, and that the house was
in fact built on landfill, would satisfy rule 9(b)")Moreover, all of the missing details are likely in
the possession of CVS. Defendamhotion on Rule 9(b) grounds¥ENIED.

2. Intent(Counts 1, 14, and 15)

Defendants move to dismiss on grounds thatSAC does not sufficiently allege their
“intent to deceive” CVS customers. Intentis element of Plaintiffs’ common law fraud claim
(Count 1) as well as the statry claims under the laws ofiois (Count 14) and New Jersey
(Count 15). Rule 9(b) does nattgect intent to the phcularity standard, butather intent need
only “be averred generally.” Fed.R.Civ.P. 9@®@dom v. Microsoft Corp486 F.3d 541, 553-54
(9th Cir. 2007) (“the state of mind—or scienter—tlo¢ defendants may be alleged generally”).
opposition, Plaintiffs argue that three key circumsgégnplausibly suggest intent here, namely: (i
Defendants’ practice not topert the HSP price as the U&®ice contravened the industry
standard (SAC { 69); (ii) other major industrgysrs reported their discount program prices as
their U&C pricesid. 11 76-77); and (iii) CVS created the H@®gram to stay competitive in the
market’s new discounted pricing norm whileudallently charging third-p&y payors and their
members a higher prical( 11 14, 71). The Court agrees. Deferislaargument that intent is not
plausibly alleged because the SAC “names no CVS employees, no internal conversations, n
meetings, etc., supporting an inference @d8 designed HSP” (Dkt. No. 56 at 12:7-10) to
deceive Plaintiffs intentionally does not persua8ech specificity is not required for interee
Fed.R.Civ.P. 9(b). The Court fher rejects Defendants’ arguméimat the Department of Health
and Human Services’ 2009 report alters thelysis. (Dkt. No. 58, Exh. 2, “DHS Report*) At

" Defendants request the Cotake judicial notice ofwo documents: (1) CVS’s 2014
annual report, as referenced ie tBAC; and (2) the DHS RepoiiDkt. No. 58, “RJIN.”) Plaintiffs
do not oppose. Defendants’ RINGBANTED as to both document$ee Lee v. City of Los
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most, the DHS Report shows the agency was unwilbrtgke a position on the issue — not that it
endorsed Defendants’ viewld() Accordingly, Defendants’ motiai dismiss for lack of intent
allegations IDENIED.
3. Deceptive Practices (All Counts)
CVS argues that the SAC comtaino plausible allegationahits practices are deceptive

because the HSP program is puliowledge and has been publicizeestore and on its website.

This argument ignores Plaintiffs’ theory. The gmaen of the SAC is not that CVS concealed the

existence of the of the HSP progrdmRather, it is that CVS deceived Plaintiffs by reporting U&
prices significantly above the prices availatdenembers of the HSP program, and then charge
Plaintiffs inflated copays of a salt of their deceitful practiceln that regard, the SAC states a
plausible claim that CVS engaged in deceppractices. The motion on this basiBDEBNIED.

4. Material Misrepresentations (All Counts)

CVS contends that Plaintiffs’ theory is impsaloie because each of them “anticipates fillif]
future prescriptions for those generic druga &VS pharmacy, and thus faces the prospect of
paying additional inflated copays(SAC 11 16-36.) Thus, CV®tends, Plaintiffs’ willingness
to return removes any likelihood thae alleged misrepresentatiomsre material to their earlier
purchases. Plaintiffs oppose, stating that motmssiderations such ascess and continuity of
care explain their continued patronage of C¥&e Court agrees. While Plaintiffs’ continued
patronage may later be evidence relevant to maditg, it does not rener Plaintiffs’ claims
implausible at this junctureSee Red v. Kraft Foods, 1n2011 WL 4599833, at *12 (C.D.Cal.
Sept. 29, 2011) (noting that named plaintiffs’ womed purchase of the product at issue would
have “almost certainly destroyecdethbility of the class to evertablish reliance and/or materiality]

of the alleged misrepresentations”). eTitmotion to dismiss on these groundBENIED.

Angeles 250 F.3d 668, 689 (9th Cir. 2001) (“a court maetpudicial notice of ‘matters of public
record™).

12 Regardless, the SAC alleges CVS deceived iinetmis respect as well: “CVS either
wrongly conceals or omits such information biifig to tell insured customers about the HSP
program, or by misrepresenting to insured custertiet the HSP program would not apply to thg
purchases.” (SAC 1 80.)
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5. Economic Loss Doctrine (Counts 1 and®3)

The economic loss doctrine operates to prohibit contract cfaimmsbeing disguised as tort
claims. “Broadly speaking, the economic loss dpoetis designed to maintain a distinction
between damage remedies for breach of contract and for @ites v. Gen. Motors Acceptance
Corp., 494 F.3d 865, 873 (9th Cir. 2007). In thgaed, CVS argues th&aintiffs’ fraud and
negligent misrepresentation claigage nothing more than disguisbreach of contract claims,
which should be dismissed under the economic lossidectThe Court rejestthe very premise of
Defendants’ argument. To support dismisBafendants contend the SAC does not allege any
wrongdoing independent of its contnaat obligation to report an aaeue U&C priceto third-party
payors. Not so. The gravamen of Plaintifiéégations is that CVS eated the HSP program to
report misleading U&C prices inmaanner that contravened indusstgndards with the intent to
deceive Plaintiffs and class members. Plaingfiditionally allege thaEVS misrepresented the
availability of the HSP program and their lgéiito participate therein. These allegations
undoubtedly fall outside of CVS’atractual obligations to thdrparty payors. Defendants’
motion on this ground IBENIED.

6. Reliance (Counts 1 and 3)

Defendants argue that Plaintiffseaud (Count 1) and negligentisrepresentation (Count 3)
claims fail because the SAC does not adequately péd@thce. The parties agree that both clain
require,inter alia, a defendant’s misrepresentation of aarial fact and a plaintiff's reliance
thereon. Defendants argue the SAC does notlpdence insofar as it is missing an allegation
that the misrepresentation — the inflated U&@&@r was communicated to Plaintiffs, and thus
reliance is necessarily lacking. In opposition, Plaintiffs contend that not only was the false U
price directly communicated to them every tithey paid inflated copayments, but it was also
indirectly communicated to thethrough their insurers (third-parpayors) every time their claims

were adjudicated and copagnts were calculated.

13 cVs argues the economic loss doctrine & Plaintiffs’ constructive fraud claim
(Count 2). For the reasodsscussed in Section 111.B.1hfra, the Court otherwise dismisses the
constructive fraud claim. Thereforbe Court need natddress it here.
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Plaintiffs’ fraud and negligent misrepresentation claims are actionable under both dire
indirect theories of communicati@nd reliance. First, the Court agrees with Plaintiffs that the
SAC alleges CVS made a false representation evegyiticharged Plaintiffs for copays that werg
calculated based on inflated U&C prices. (SAC § 75.) Second, a theory premised on
misrepresentations made to Plaintiffs through altparty (here, the insuies recognized in the
common law.See Bridge v. Phoenix Bond & Indem. G&3 U.S. 639, 653 (2008) (“the commor
law has long recognized that plaifs can recover in a variety of circumstances where, as here,
their injuries result directly frorthe defendant’s fraudulent misrepeatations to a third party”).
The Court finds plausible Plaiffs’ theory that CVS reported fualulent U&C prices to third-party
payors, who in turn used thatice to calculate inflated copsfor Plaintiffs to pay CV$? The
motion iSDENIED with respect to allegations of reliance.

7. Duty to Disclose (Count 2)

In contrast to a claim for actual fraud, a midor constructive fraud exists where persons
a fiduciary, special, or confidentigg¢lationship violate their duty to disclose, even in the absenc
intent to deceive.See, e.g., Hubbard v. Shankl@8 S.W.3d 474, 483 ex.App. 2004) (applying
Texas common law). CVS and Plaintiffs agremastructive fraud clan requires a fiduciary,
special, or confidential relationg between the parties thatposes a duty to disclose on the
defendant. Plaintiffs contend thbgve adequately pled a duty the part of CVS to disclose
information relevant to drug pricing. Defendadtsnot argue that the SAC fails to plead a duty
sufficiently. Rather, they claim that soch duty exists as a matter of laee, e.g., Huggins v.
Longs Drug Stores California, Ind Cal.4th 124, 129 (1993) (theistence of a duty is a question
of law). The Court agrees.

Plaintiffs summarily contend that, for purposds constructive frad claim, a duty may be

established through a defendant’s sigreor specialized knowledgel his may be so, but Plaintiffs

1 The Court rejects Defendants’ argument that the terms or substance of the fraudule
misrepresentations were not conveye Plaintiffs. By way of simple math, the full U&C price is
communicated to an insured respitte for 10% of the retail pre of a generic drug every time
their co-insurance obligation is calculated. Sinylaevery time an insured pays a flat-rate copay
they implicitly are told that CVS reported a U&Dove their copay to é¢hthird party payor.
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cite no authority for the proposit that pharmacists have supepoispecialized knowledge of the
nature ofdrug pricingsuch that a duty arose in this cagharmacists have a duty of care to
accurately filla prescription.See, e.g., Morgan v. Wal-Mart Stores, Ji3€) S.W.3d 455, 461
(Tex.App. 2000)Huggins 6 Cal.4th at 132Frye v. Medicare-Glaser Corpl53 Ill.2d 26, 31
(1992). A pharmacist’s duty arises out of her statia health care provider. This duty has bee

construed narrowly, and absent special circunagtgncourts refuse to extend it to encompass a

duty to warn or an affirmative duty to counsestmmers on the side effects of prescription drugs|.

See, e.g., Morgar80 S.W.3d at 46 Frye, 153 Ill.2d at 31Pysz v. Henry’s Drug Stord57 So.2d
561 (Fla.Dist.Ct.App. 1984). As ducthe Court declines Plaintiffgvitation to impose a duty on
pharmacists as a matter of law which encompasséters of drug pricing. The Court similarly
declines Plaintiffs’ invitation to impose a spec@nfidential, or fiduciey duty on institutions in
all commercial transactions, where they will resaily be in a position of greater knowledge
regarding pricing. Defendants’ motiondsmiss the constructive fraud claimGRANTED.

8. Unjust Enrichment (Count 4)

CVS contends that Plaintiffs’ claim foinjust enrichment should be dismissed as
duplicative. More particularly, C¥ contends that a remedy of regton is duplicative of both the
compensatory damages Plaintiffs seek utigegir common law claims and the restitution
recoverable under their statutorgichs. Defendants’ argument is lomger viable at the motion to
dismiss stage in this Circuit. Kstiana v. Hain Celestial Group, In@83 F.3d 753, 762 (9th Cir.
2015), the Ninth Circuit reversed astiict court’s dismissal of amnjust enrichment as “duplicative
of or superfluous to” the othelaims in the complaintld. Such an argument “is not grounds for
dismissal.” Id. Rule 8 plainly entitles Plaiiffs to plead a claim in the alternative. Fed. R. Civ. R
8(d)(2) (“A party may set out 2 or more statts of a claim or defense alternatively or
hypothetically, either in a single aot or defense or in separatees”). Defendants’ motion to
dismiss the unjust enrichment clainENIED.

I
I
I
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9. Rhode Island Deceptive Trade Practices Act (Count 5)

Defendants move to dismiss the Rhode Islaadeptive Trade Practices Act (“RIDTPA”)
claim on grounds that no named plaintiff haside Il standing to assert such a claimA named
plaintiff who seeks to representkass “must allege and show thia¢y” have Article Il standing to
bring suit. Lewis v. Caseyb18 U.S. 343, 357 (1996YWhere “the source of the plaintiff's claim to
relief” is a statute, “the staling question ... is whether the statutory provision on which the
claim rests properly can be understood as grapngons in the plaintiff's position a right to
judicial relief.” Warth v. Seldin422 U.S. 490, 500 (1975). “In casegolving statutory rights, the
particular statute and thigghts it conveys guide th&tanding determination. Tourgeman v.
Collins Fin. Servs., In¢755 F.3d 1109, 1114 (9th Cir. 2014) (im&rquotations and alterations
omitted). This means that, at a minimum, a “plaintiff must be among the injured, in the sens¢
she alleges the defendants violatedstatutory rights.”Robins v. Spokeo, In&42 F.3d 409, 413
(9th Cir. 2014) (emphasis in original) (internal quotations omitted).

Here, Plaintiffs do not reside in Rhode Islarmad do they allege thainy of the relevant
transactions occurred in Rhodéatsd. The critical inquiry, therefe, is whethenonresidents are
entitled to bring claims against a Rhode Islaatporation under RIDTPA*Courts routinely
dismiss claims where no plaintiff is alleged teide in a state whose laws the class seeks to
enforce.” In re Aftermarket Auto. Lighng Products Antitrust Litig.2009 WL 9502003, at *6
(C.D.Cal. July 6, 2009xccord In re Carrier 1Q, Inc.78 F.Supp.3d 1051, 1075 (N.D.Cal. 2015)
(finding that “named Plaintiffs do not have standiogssert claims from states in which they do
not reside or did not purchase their mobile devide&nerjian v. Nongshim Co., Lid72 F.Supp.3d
1058, 1082-83 (N.D.Cal. 2014) (finding that named piffen“lack standing to assert claims base

on” states’ laws where they neithesided nor suffered an injurBardini v. Unilever United

1> Defendants improperly bring this attack unBeite 12(b)(6). Standg is a jurisdictional
qguestion and this issue is thereforepgerly addressed under Rule 12(b)(Le v. State of Oregpn
107 F.3d 1382, 1390 (9th Cir. 1997) (“Standing is asflictional element that must be satisfied
prior to class certification”)Where, as here, the challengéaghe SAC on its face, the Court’s
inquiry is substantially similar as under Rule )2¢l: the Court looks only to allegations in the
complaint and assumes the allegations in the complaint aréVitokée v. Strankmar892 F.3d 358,
362 (9th Cir. 2004).
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States, InG.961 F.Supp.2d 1048, 1061 (N.D.Cal. 2013) (findiragmtiff did “not have standing to
assert a claim under the consumer protection lawlseobther states named in [her] Complaint”).

The parties present two unpublishdistrict court cases in support of their arguments — e
of which come to opposite conclusions. First, Defendants reyaorns v. CVS Pharmacy, Inc.
for the proposition that a non-Rhode Island pl#fitibes not have standintg bring a claim under
RIDTPA. 2015 WL 4694047, at *&.D.Cal. Aug. 6, 2015). IHlarris, a resident of California
brought a claim under the RIDTPA against CV&iacy for a CVS-branded product purchase(
in California. Based thereon, the district coourid that the plaintiff “faild to establish any basis
for applying Rhode Island law to him,” and tefare lacked standing to bring a claim under its
laws. 1d. In particular, the district court found thhe plaintiff did not Bow any plausible basis
for invoking the foreign law of Rhadisland for two reasons. Firgite court looked to the law of
the highest court in the State, which unequivodadiids: “Rhode Island lavws clear that, absent
some indication to the contraryxteaterritorial force cannot be gindo a [Rhode Island] statute.”
Id. (alteration in original) (quotingarrell v. Employers’ Liab. Assur. Cor®b4 R.1. 18 (1993));
accord Grinnell v. Wilkinsor39 R.1. 447 (1916) (absent contramyent, “the presumption is that
the statute is intended to hawve extraterritorial effect”). S®nd, the district court found the
Harris plaintiff did not establish thahe law of Rhode Island shoudgbply to him under choice-of-
law principles.Id. at 5. Applying California choice-of-laprinciples, as this Court must in the
instant diversity action, the distticourt found CVS Pharmacy'’s siatas Rhode Island corporatio
did not outweigh the plaintiff's hoenstate’s interest in applying ibsvn consumer protection laws.
Id. (citing Mazza v. American Honda Motor Co., In666 F.3d 581, 590 (9th Cir. 2012)). “Absen
any standing to invoke Rhode Island law,” Hherris court found it was without jurisdiction to
entertain the California residéstlaims under the RIDTPAILd.

Plaintiffs, by contrast, rely oRaherty v. CVS Pharmacy, Inéor the contrary proposition.
2010 WL 1930573 (D.Mass. May 12, 2010). Haherty, residents of Massachusetts brought
RIDTPA claims against CVS Pharmacy for ghély fraudulent misrepresentations made in
connection with purchases in Maskasetts. CVS Pharmacy moved to dismiss the claims, argy

RIDPTA cannot apply to non-residshtlaims arising out of purches made at stores outside of
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Rhode Island. The districburt found that the complaialleged CVS Pharmacy was
headquartered in Rhode Island, and, ciffagk v. Motor Ca.844 A.2d 687, 690 (R.l. 2004), foun
that the “Rhode Island Supremeuohas allowed a putative natiom& class to maintain claims
under [the RIDPTA] ... regardless of wherewstomer resided or suffered injury..ld. at *1.

Parkis readily distinguishable for reasons not recognizdthimerty. As Defendants argue,
the Rhode Island Supreme CourPark did not even address tiesue of standing. And, on
remand, the trial court iRark addressed the choice-of-law isshelding that “contracts executed
outside of Rhode Island would no¢ governed by [RIDPTA]."Park v. Ford Motor Cq.2004 WL
2821312, at *5 (R.l. Super. Ct. Oct. 7, 2004). Becduselaim of the named plaintiff was not
governed by Rhode Island law, the Rhodenidlaial court on remand found there was no class
representative for the RIDPTA ahaj and certification was deniedd. On the other hand, the
Court finds the districtourt’s reasoning iflarris persuasive. There, thesttict court engaged in
an exhaustive analysis of standing and theaich of California choice-of-law jurisprudence
thereon, rejected the notion that Rhode Iskeask law would support the extraterritorial
application of RIDPTA, and disssed the non-Rhode Island pldiifgi RIDPTA claim for lack of
standing. The same result is appropriate herainti#fs have “failed taestablish any basis for
applying Rhode Island law to [them]Harris, 2015 WL 4694047, at *5. Dendants’ motion to
dismiss the RIDPTA clairfor lack of standing i$SRANTED.

10. California Consumer Legal Remedies Act (Count 7)

To state a claim under the California Consuiregal Remedies Act (“CLRA”) a plaintiff
must allegeinter alia, that a defendant engaged in “unfai deceptive acts or practices ...
intended to result or which results in the saléease of goods or séres” which the statute
defines as unlawful. Cal. Civ. Code § 1770(@he CLRA prohibits twenty-six delineated
categories of behavioiSee id. CVS moves to dismiss, complaig that the SAC does not specify]
which of the twenty-six categories under which iiffis make their claim.CVS does not provide
any authority requiring Plaintiffeo do so. Indeed, the CLRA is to be “liberally construed and
applied to promote its underhg purposes, which are to protect consumers against unfair and

deceptive business practices and to provide efficient and economical procedures to secure s
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protection.” Id. 8 1760. Plaintiffs’ detailed allegationsinde that CVS violated the CLRA by: (&
“reporting ... fraudulent U&C prices,” (b) “misreggenting to [Plaintiffs] that the U&C price was
greater than their copayment§g) “concealing from [Plaintiffsihe true U&C prices,” and (d)
“wrongfully obtaining money from [Plaintiffs] as a result of its deception.” (SAC § 158.) The
Court finds these allegations sufficiently detailedender their clairplausible under CLRA 88
1770(a)(13) and (a)(16). The motitndismiss the CLRA claim IBENIED.

11.0Ohio Consumer Sales Practices Act (Count 11)

Count 11 proceeds under the Ohio Consumer Sales Protection Act (“OCSPA”). The
OCSPA is more restrictive than other consupretection laws, and onlyflaws class claims to
proceed where “the defendant was sufficientiynotice that its conduct was deceptive or
unconscionable.In re Porsche Cars N. Am., Inc. Plastic Coolant Tubes Prods. Liab.,l1384.
F.Supp.2d 801, 868 (S.D.Ohio 2012). A defendantuffitsently on notice” where either: “(1) a
specific rule or regulation hagén promulgated [by the Ohio Atteey General] that specifically
characterizes the challenged preetas unfair or deceptive, or @) Ohio state court has found th
specific practice either unconsoable or deceptive in a deasiopen to public inspection.”
Volbers-Klarich v. Middletown Mgt., Inc929 N.E.2d 434, 441 (Ohio 2010). Plaintiffs argue
Defendants were on notice by virtue of kio Revenue Code, which prohibits an
“unconscionable act or practicedonnection with a consumer tsaction,” defined as occurring
when “the supplier knew at the time the consutrarsaction was entered into that the price was
substantially in excess of the price at which sinplaperty or services we readily obtainable in
similar consumer transactions by like congsusi’ Ohio Rev. Code 88 1345.03(A), 1345.03(B)(2

The Ohio Supreme Court has consistently atidnits disapproval of Plaintiffs’ argument.
“A general rule is not sufficient to put a reasble person on notice thfe prohibition against a
specific act or practice. To peitra generic rule to constitufgior notice for purposes of R.C.
1345.09(B) would allovany previous determination of a dgt®e act or practice to qualify as
prior notice for any subsequent ajézl deceptive act or practiceVolbers-Klarich 929 N.E.2d at
441 (emphasis in original) (quotid@arrone v. Philip Morris USA, In¢850 N.E.2d 31, 36 (Ohio

2006)). So too here. Plaintiffs have not pointed to any rule or case that prohibjischi
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practices of CVS alleged to be wmscionable in the SAC. Defernda’ motion to dismiss the clas
OCSPA claims in Count 11 (SRANTED.
12.Texas Deceptive Trade &utices Act (Count 12)

Defendants move to dismiss Plaintiffsach under the Texas Deceptive Trade Practices
Act (“TDTPA”), arguing Plaintiffs do not allegenlawful conduct under that act properly. The
TDTPA provides a cause of action to a consuba@sed on either (1) unlawfpractices specifically
enumerated in the TDTPA, or (2) any “[ulncashble action or cours# action by any person,”
Tex. Bus. & Com. Code § 1750(a), defined as “arpagractice which, to a consumer’s detrimen
takes advantage of the lack of knowledgelitgbexperience, or capacity of the consuritea
grossly unfair degregid. § 17.45(5) (emphasis supplied). The Texas Supreme Court has
interpreted the term “grossly unfair” to me@taringly noticeable, flagrant, complete and
unmitigated,” a standard that cannot be mi¢h allegations that a defendant’s conduct was
“unfair.” Chastain v. Kooncer00 S.W.2d 579, 584 (Tex. 1985).

Plaintiffs argue in opposition th#tey have alleged both a specifically enumerated unlay
practice under the TDTPA as well as unconscionable, grossly unfair action by Defendants. \
respect to the first, Plaintiffs contend thallegations fall within the TDTPA'’s prohibition on
actions “failing to disclose information concergiinformation [that] wastended to induce the
consumer into a transaction into which the ewner would not have entered had the information
been disclosed.” Tex. Bus. & Com. Code § 17.46@))(Zhe SAC, howevefails to allege that
Plaintiff Pacheco (the only Texafaintiff) would not have enteradto the transactions absent the
failure to disclose. In fact to the contrary, Reahalleges she plans torpliase generic drugs fron
CVS in the future. (SAC 1 25.) Second, with o unconscionabilitghe SAC similarly fails
to allege actions that amountpoactices that took advantageR#checo and similarly situated
class members “to a grossly unfair degrelel.”8 1745(5). Although thBAC alleges knowledge
and intent $eeSAC 1 199), “[klnowledge or intent alogannot...be the distingghing factor of
unconsionability” under the TDCPAChastain 700 S.W.2d at 582. Consequently, Defendants’
motion to dismiss the TDTPA claim 3RANTED.

I

26

U

Uful

Vith

-




United States District Court
Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

13.Georgia Fair Business Practices Act (Count 19)

CVS raises several deficiencies with resged®laintiffs’ claimunder the Georgia Fair
Business Practices Act (“GFBPA”). Principally, CVS argues the GFBPA explicitly bars class
actions. The Court agrees. The GFBPA indisputaiscloses claims broughn a representative
capacity.” Ga. Code. Ann. § 103B9(a). Plaintiffs submit no argument in opposition as to the
class claim. CVS’s motion to dismissafitiffs’ class claim under the GFBPAGRANTED.

CVS also seeks dismissal of Plaintiff Came@idividual GFBPA claim. To state a claim
under the GFBPA, a claimant must allege she pexpre-suit notice to ¢hdefendant pursuant to
GFBPA’sante litemrequirement. Ga. Code. Ann. § 10-1-399fdyear v. Sandy Springs Toyota,
Inc., 332 Ga.App. 798, 803-04 (2015) (in addition te three elements of a GFBPA claim, a
plaintiff must also satisfy thante litemrequirement).Plaintiff admits she did not serve CVS with
the requisite notice “prioot..filing” her GFBPA claim.|ld. 8 10-1-399(b). Nor does Plaintiff
Caine provide any authority for the Court to exctiepre-suit notice. Plaintiff's only argument i
that CVS had notice of her claims by virtue of eaiiersions of the compid that did not include

the GFBPA claim. The Georgia Court of Apedisavowed this so-called constructive notice

argument, warning that it would render @di-litemrequirement “meaningless” were it accepted.

Alvear, 332 Ga.App. at 8030n those grounds, CVS’s motiondsmiss the individual GFBPA
claim is likewiseGRANTED.

Plaintiff Cain next argues that she sentrénguisite notice in corection with her opposition

to the instant motion, and that tBeurt should now grant her leavesi allege. The question thus

becomes whether Plaintiff Cairfailure to provide pre-suit notide curable by amendment. That
is, can her individual GFBPA clai be saved by provision of notiaéter the SAC was filed? It
cannot. Courts to address this issue agrate dimce a plaintiff asserts a GFBPA claim in a
complaint, theanti litem(meaning, “before litigation”) requirement cannot be cured by amendn
Bowers v. Branch Banking and Trust C2015 WL 4131915, at * 9 (M.D.Ga. July 8, 2015) (citin
Gibbs v. Abbot Labs, Inc2001 WL 1558279, at *3-4 (N.D.IIl. Dec. 5, 2001)).

Consequently, the Court finds it apprigpe to dismiss the GFBPA claiigiTHOUT

LEAVE TO AMEND.
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14.Remaining Statutory Clais (Counts 5, 6, 8-11, 13-18)

Finally, Defendants argue that the remainirajgbry claims should be dismissed becaus
Plaintiffs do not allege facthiewing their practices were “dedeg” or “unfair,” as is required
under the respective state€ts. A cursory reading of the SABGows otherwise. For the reasons
discussed in Section I11.B.8upra the Court finds that Plaintiffs sufficiently allege deceptive
practices. The Court also finds sufficient allegiasi of a practice plausibly construed as uniair,
a practice that offeds public policy.See, e.g., Lozano v. AT&T Wireless Svcs., el F.3d 718,
736 (9th Cir. 2007) (discussing the meaning offair” under California’s Unfair Competition
Law, Cal. Bus. & Prof. Code 8 17200 et seq.). The motion to dismiss on these grddeg&rs

V. LEAVE TO AMEND DisMISSED CLAIMS

Leave to amend is liberally granteBoman v. Davis371 U.S. 178, 182 (1962 hodos v.
West Pub. C9292 F.3d 992, 1003 (9th Cir. 2002). Oneeaption to this general rule of
permissiveness is where amendment would be futitenan 371 U.S. at 1823mith v. Pac. Props.
& Dev. Corp, 358 F.3d 1097, 1101 (9th Cir. 2004). As such, the Court gave Plaintiffs an
opportunity to argue the existengkadditional facts such that amdment of the claims dismissed
would not be futile. Plaintiffs were only lghto do so with respect to Count 12.

Accordingly, the Court grants Plaintiffs Leave to amend Count 12 only. Plaintiffs shall
a Third Amended Complaint by no later than twe2))(days from the date of this Order. The
Third Amended Complaint must comport with thedglines set forth in thi®rder. Counsel is

reminded of their Rule 11 obligatioms making any such amendments.

V. PLAINTIFFS * MOTION TO APPOINT INTERIM CLASS COUNSEL PURSUANT TO
RULE 23(9)

Plaintiffs move the Court to appoint the l&wns representing Plaiiffs as interim class

counsel pursuant to Rule 23(g). Namely, Plaintiffs request appointment of the following firmsg:

Hausfeld, LLP; Pritzker Levine LLP; andest, Mitchell, Muse, Cipollone, Beato LLP
(collectively, the “Firms”). Defendants opposedyotd the extent they contend the Court should
first resolve their motion todnsfer. (Dkt. No. 90.) The Court having denied the motion to

transfer, Defendants conceded at oral argumeythhve no substantive opposition to Plaintiffs’
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motion to appoint the Firms as interim clasartgel. Accordingly, and good cause shown pursu
to Rule 23(g), Plaintiffs’ motion iISRANTED. The Firms shall be responsible for the overall
prosecution of the litigation on behalf Bfaintiffs and the putative class.

VI. DEFENDANTS’ MOTION TO TRANSFER PURSUANT TO 28U.S.C.§1404(a)

Nearly five months following the commencerhenlitigation, Defendants filed a motion tg
transfer this action to the Digttiof Rhode Island. Transfander 28 U.S.C. section 1404(a) to a
venue where the case could have been brougipt is the discretion of the Court after an
“individualized, case-by-case consid@atof convenience and fairnessStewart Org., Inc. v.
Ricoh Corp, 487 U.S. 22, 29 (1988) (quotiMan Dusen v. Barragi376 U.S. 612, 622 (1964)).
The Ninth Circuit has recognizedlagst eight factors a district cdumay consider in its analysis
under Section 1404(ajlones v. GNC Franchising, In@11 F.3d 495, 498-99 (9th Cir. 2000). TH
Court has carefully reviewed Defendants’ motéon considered the issues of convenience and
fairness, and for the reasons set forth on tberdeon March 8, 2016, findbat transfer to the
District of Rhode Island is n@ippropriate. Assuming withouediding that the case could have
been brought in the District of Rhode Island, Defensldailed to show that transfer would serve
the interests of justice. ConsequgnDefendants’ motion to transferBENIED and the hearing
scheduled for April 5, 2016, is herelnCATED.

VIl.  CONCLUSION

For the foregoing reasons, the CABRANTS CVS Health’s Rule 12(b)(2) motion for lack
of personal jurisdiction, an@RANTS IN PART Defendants’ Rule 12(b)(6) motion as follows:

1. The motion to dismiss the claimrfoonstructive fraud (Count 2) GRANTED and
such claim iDiIsMISSED WITHOUT LEAVE TO AMEND.

2. The motion to dismiss the claim for vitilan of the Rhode Island Deceptive Trade
Practices Act (Count 5) GRANTED and such claim iBISMISSED WITHOUT
LEAVE TO AMEND.

3. The motion to dismiss the class claim valation of the Ohio Consumer Sales
Practices Act (Count 11) GRANTED and such claim iBISMISSED WITHOUT

LEAVE TO AMEND.
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4. The motion to dismiss the claim for vitilan of the Texas Deceptive Trade Practic
Act (Count 12) iSGRANTED and such claim iDISMISSED WITH LEAVE TO AMEND.
5. The motion to dismiss the individual and class claims for violation of the Georgi
Fair Business Practices ACt@RANTED and such claims ai@isMISSED WITHOUT
LEAVE TO AMEND.
Except as otherwise noted, the Rule 12(b)(6) moti@EMED.
Plaintiffs’ motion to appoint the Firms as interim class counSBRISNTED.
Defendants’ motion to transfer tioe District of Rhode Island BENIED. The April 5, 2016
hearing on the motion to transfeMaCATED.
This Order terminates Docket Numbers 56, 57, 58, 85 and 88.
| T 1S SO ORDERED.
Date: March 14, 2016

VONNE GON!%EZ RAGERS 8

UNITED STATES DISTRICT COURT JUDGE
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