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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

DEANDRE CALHOUN,
Case No. 15-cv-03600-YGR

Plaintiff,
ORDER GRANTING IN PART AND DENYING
V. IN PART MOTION TO DISMISS PLAINTIFF ’S
COMPLAINT , WITH LEAVE TO AMEND
CITY OF SAN LEANDRO, ET AL ., Re: Dkt. No. 6

Defendants.

Plaintiff Deandre Calhoun (“Clabun”) filed his action for: (1yiolation of his Fourth and
Fourteenth Amendment rightsnder 42 U.S.C. section 1983; (2) violation of civil rights under
California Civil Code section 52(Ithe Bane Act”); and (3) faksarrest in the Alameda County
Superior Court on June 11, 2015. f@edant City of San Leandro (“the City”) filed its Notice of
Removal of the action to this Cawn August 6, 2015. (Dkt. No. 1.)

The City has now filed its Motion to DismiBdaintiff's Complaint and Motion to Strike
Punitive Damages Claim Against the City pursuant to Rules 12(b)(6) and 12(f) of the Federa
Rules of Civil Procedure on the graisthat plaintiff’'s complaint fails to allege facts sufficient to
state claims upon which relief che granted. (Dkt. No. 6.)

Having carefully considered the papers submiitted the pleadings in this action, and for
the reasons set forth below, the Court hel8hyNTS IN PART AND DENIES IN PART the Motion
to Dismiss, with leave to amend as stated héraivhile Calhoun alleges facts to support a
section 1983 claim for violation of the FouAlmendment rights againshreasonable search and

seizure, he has failed to allege basis for munidighility against the City on that claim. He also

! Plaintiff concedes that hadleged claim for Fifth Amendment violation is not sufficiently
pleaded and does not seek leave to ame®dedppo., Dkt. No. 7, at 5:4-5.) He likewise
concedes that his prayer for punitive damages was imprdpeat (1:12-13.) The Court
thereforeORDERS those portions of the complaint dDesMISSED.

2 Pursuant to Federal Rule of Civil Procesl@B(b) and Civil LocaRule 7-1(b), the Court
finds this motion appropriate for decision mout oral argument. Accordingly, the Court
VACATES the hearing set fd8eptember 29, 2015.

S5an Leandro et al Dog.
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failed to allege a viable basis for a section 1983 claim based upon a violation of the Fourteer
Amendment. Likewise, while he has alleged fastsstablish the elements of his Bane Act and
false arrest claims, he has ndeged a cognizable basis for direct liability against the City, and
has not alleged with sufficientasity facts to support the Cityigcarious liability based upon the
conduct of the police officers cemtly identified as “Does.”
l. SUMMARY OF ALLEGATIONS

Calhoun alleges that, on January 20, 2015, ledsi@ing a car in San Leandro and was
struck by another motorist, causing damage to theckeehe was driving(Complaint § 7.) After
the accident, he and the other driver lawfully earkheir vehicles on aselential street, and set
about exchanging identificatiaand insurance information, bditd not call tle police. [d. at § 8.)
As Calhoun and the other driver were exchaggnformation, a City of San Leandro police
officer appeared on a motorcycle and approacetioun, who explainedahthere had been an
accident and he was exchanging information with the other drileerat(f 9.) Shortly thereatter,
two other officers arrived and, without furtr@mmment or request f@alhoun’s identification,
declared that Calhoun was aally “Brian Jenkins.” Id.) The officers detained and handcuffed
Calhoun. [d.) Calhoun thereafter produced identifioa from his pocket, wite still handcuffed,
and gave it to the officersld( at { 10.) Despite Calhoun’s eaphtion that he was not “Brian
Jenkins,” and even though the officers had no wwaauthorization 'm Calhoun, the officers
conducted a search of Calhoun’s @ard “snapped every cigarettearpack of cigarettes they
found in the car.” Ifl. at T 11.) After about thirty minutgthe police officers determined that
plaintiff was Deandre Calhouat which point he was redsed from handcuffs.ld. at  12.)

Based on these factual alléigas, Calhoun asserts three sasi of action against “all
Defendants,” identified ast)(the City of San Leandroii) the City of San Leandro Police
Department: (jii ) Does 1 to 10, who are officeradior employees thereof; anisl)(Does 11 to 30.

(Complaint 1 9-12.)

® A police department is a municipal departntbat is not a separate “person” capable o
being sued.See Vance v. County of Santa C|#2a8 F. Supp 993, 996 (N.D. Cal. 1996) (under
section 1983, the term “persons” does @atompass municipal departments).
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. APPLICABLE STANDARD

A motion to dismiss under Rule 12(b)(6) testsldgal sufficiency of the claims alleged in
the complaint.lleto v. Glock, Inc.349 F.3d 1191, 1199-1200 (9th Cir. 2003). “Dismissal can |
based on the lack of a cognizable legal theotherabsence of suffiai¢ facts alleged under a
cognizable legal theory.Balistreri v. Pacifica Police Dep®01 F.2d 696, 699 (9th Cir. 1990).
All allegations of material facre taken as true and construethia light most favorable to the
plaintiff. Johnson v. Lucent Techs., In@53 F.3d 1000, 1010 (9th Cir. 2011). To survive a
motion to dismiss, “a complaint must contain sufficient factual matter, accepted as true, to ‘st
claim to relief that is plausible on its face Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quoting
Bell Atl. Corp. v. Twombhg50 U.S. 544, 557 (2007)). This “facial plausibility” standard requir
the plaintiff to allege facts thadd up to “more than a sheer pbdgy that a defendant has acted
unlawfully.” Igbal, 556 U.S. at 678. While courts do metjuire “heightened fact pleading of
specifics,” a plaintiff musgllege facts sufficient to “raiserght to relief above the speculative
level.” Twombly,550 U.S. at 555.

In deciding whether the pldiff has stated a claim upon which relief can be granted, the
court must assume that the plaintiff's allegatiarestrue and must draall reasonable inferences
in the plaintiff's favor.SeeUsher v. City of Los Angele828 F.2d 556, 561 (9th Cir. 1987).
However, the court is not required to accepras “allegations that are merely conclusory,
unwarranted deductions of faot, unreasonable inferencedri re Gilead Scis. Sec. Litigg36
F.3d 1049, 1055 (9th Cir. 2008).

[I. DiscussioN

A. First Claim for Relief Under Section 1983

To state a claim under section 1983, a complamst allege that a person acting under
color of state law committed therauct at issue and such condugbrikeed the plaintiff of a right,
privilege, or immunity protected by the Constitution or laws of the United Sthées.v. Murphy
844 F.2d 628, 632-633 (9th Cir. 1988). “Section 19830t itself a source of substantive rights,
but merely provides ‘a method for vindigadifederal rights elsehere conferred.””Albright v.

Oliver,510 U.S. 266, 271 (1994). “The first step nyauch claim is to identify the specific
3
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constitutional right allegedly infringed.ld. Further, “Section 1983 creates a cause of action
based on personal liability and predicated upailt;féhus, liability does not attach unless the
individual defendant caused or participated in a constitutional deprivatiante v. Peter97
F.3d 987, 991 (9th Cir. 1996)aylor v. List 880 F.2d 1040, 1045 (9th Cir. 1989). Calhoun
asserts this claim against “all defendartased upon the Fourthifth, and Fourteenth
Amendments.

1. Claim Against Municipal Entity

The City argues that Calhoun has failedltege a claim against it as a municipal entity,
which cannot be held vicariously liable foethcts of its employees. Calhoun opposes, arguing
that municipal entities can be liable whéne action alleged to henconstitutional is done
pursuant to a governmental policy or custom udenell v. New York City Dept. of Social
Services436 U.S. 658, 691 (1978).

As a general statement, Calhoun’s argument is cortéatier 42 U.S.C. section 1983, a
public entity “cannot be helible solely because it employs a tortfeasdidnell v Dep't of
Social ServicesA36 U.S. 658, 691 (1978). Instead]am for section 1988ability against a
municipality undeiMonell may be stated in one of three ainestances: (1) when official policies
or established customs inflict a constitutional imju2) when omissions or failures to act amount
to a local government policy of “deliberate indifference” to constitutional rights; or (3) when a
local government official with final policyraking authority ratifies a subordinate’s
unconstitutional conductClouthier v. County of Contra Costa91 F.3d 1232, 1249-50 (9th Cir.
2010) (synthesizing authoritiesg¢e also AE ex rel. Hernandez v. County of Tui&66,F.3d 631,
640 (9th Cir. 2012) (holding that “plausiblects supporting a policy or custom...could cure][] the
deficiency in [a]Monell claim.”)

The Court finds Calhoun has not alleged factf#t within any of these permissible bases

for municipal liability. Insted, Calhoun merely alleged that:

In committing the acts complained of herein, each Defendant acted as the
authorized agent, employee, and/or representative of each other Defendant. Each
act of each Defendantsi¢] complained of herein was committed within the

scope of said agency, employmentptiter representatioand each act was
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ratified by each other Defendant.

(Complaint § 5.) Further, while the complaintites the word “ratified,” it does not state facts to
support a determination that an official withdl policy-making authority ratified the alleged
unconstitutional conduct. Conseaqtlg, the allegations are inicient to state a basis for
municipal liability undeMonell.

This failure alone is sufficient reasondsmiss the section 1983 claim. The motion to
dismiss the section 1983 alaiagainst the City ISRANTED WITH LEAVE TO AMEND. However,
because Calhoun is given leave to amend, the @oux to the merits of the City’s additional
arguments.

2. Fourth Amendment Violation

The City next argues that Calhoun has nogaliefacts sufficient to establish a Fourth
Amendment basis for his section 1983 claim. The Fourth Amendment protects against
unreasonablsearches and seizureSounty of Sacramento v. Lew&23 U.S. 833, 842 (1997),
Graham v. Conno”490 U.S. 386, 394 (1989). To determimeether an officer’s search or
seizure was reasonable under the Fourth Amendnentourt must look tthe totality of the
circumstancesGraham 490 U.S. at 396. The City argues that Calhoun has not alleged facts
indicating that any force was usagdainst him, or that the searghhis vehicle was unreasonable.
The City’s argument does not address the sufficiency of Calhoun’s allegations of a seizure o
deprivation of his feedom of movement.

A seizure is “a governmental terminatiohfreedom of movement through means
intentionally applied.”Brower v. County of Inyat89 U.S. 593, 596-97 (1989). Calhoun does
allege a seizure in that he wa@etained, handcuffed, and madesitoon the sidewalk by the police
officers. (Complaint 11 9, 16.) He also alledieat his person, his kele, and his possessions
were thoroughly searched by the Doe officers “dliggand without authdzation or warrant.”

(Id., 116.) The Court cannot determine, based oaltbgations of the compla, that the search
and seizure alleged here were reasonable astarmaflaw. Thus, the Court does not agree that
Calhoun’s allegations are insudignt to state a Fourth Ameément violation, although the

complaint lacks clarity in stating which aférs Calhoun alleges commudtthe acts alleged.
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3. Fourteenth Amendment Violation

The City argues that Calhoun does notestasection 1983 claim under the Fourteenth
Amendment because the nature of the rights Calhoun claims were infringed is completely co
by the Fourth Amendment, and therefore higwelg limited to the Fourth Amendment basis.
Calhoun alleges Fourteenth Amendment guaramessnjunction with both his Fifth Amendment
due process allegations and his Fourth Admeent right to be free from excessive and
unreasonable force. (Complaint 11 15(b), (@)he City argues that, because the Fourth
Amendment provides an explicit textual sourc@mitection against the unlawful searches and
seizures alleged (and the Fifth Anadenent basis has been dropped)pi{Calhoun’s claims arise
under the Fourth Amendmeaily, not the more generalized dpeocess protections of the
Fourteenth Amendment.

Though “a number of the procedupabtections contained inglBill of Rights were made
applicable to the States by the Fourteefiiendment...[w]here a particular Amendment
‘provides an explicit textual source of constitatb protection’ against a particular sort of
government behavior,” the semti 1983 claim must be brougdntd analyzed under that more
specific provision.Albright v. Oliver 510 U.S. 266, 272-73 (1994) (quoti@gaham 490 U.S. at
395).) Calhoun has conceded that his Fifth Admeent claim should be dismissed. He does no
allege facts regarding any use of excessivegfdout only allegesatts regarding unlawful
searches and seizures. Calhoun neverthelessntisnthat his separate Fourteenth Amendment
due process clause basis for geetion 1983 claim is viable, citifgraham, supraandBell v.
Wolfish,441 U.S. 520, 559 (1979).

The kind of claim carved out by the Supreme Cou@Giaham(andWolfish as falling
under the Due Process Clause of the Foutttemendment, rathéhan the Fourth
Amendment—a claim of use of excessive physicald@s a form of punishmein the context of
pretrial detention—isiot alleged hereGraham 490 U.S. at 395 n. 10 (“Our cases have not
resolved the question whether the Fourth Admeent continues to provide individuals with
protection against the deliberatee of excessive physical forlseyond the point at which arrest

ends and pretrial detention begiaad we do not attempt to answeattuestion today. It is clear,
6
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however, that the Due Process Clause protectstagbdetainee from the use of excessive force
that amounts to punishment.”) (citilgll v. Wolfish441 U.S. 520 at 535-539).

Calhoun has not alleged a basis for a claimdhgtof the conduct here took place when |
was subjected to a pretrial detentid®ee Bell441 U.S. at 536-37 (internal citations omitted)
(pretrial detention is a “judicialetermination of probable causeaagrerequisite to [the] extended
restraint of [his] liberty following arrestto ensure his presence at trial.”). The nature of the
deprivations alleged does not extend beyond unreasonable searches and seizures covered |
Fourth Amendment. The motion to dismiss the section 1983 claim on these groBRasITED
WITH LEAVE TO AMEND to allow Calhoun to allege, to the exténe is able, a distinct basis for a
Fourteenth Amendment violation.

B. Second Claim for Relief Under the Bane Act

The Bane Act, California Civil Code semti 52.1, provides relief tan individual whose
exercise or enjoyment of righéecured by the federal or st&tenstitution, or under federal or
state law, has been interfeneth by means of threats, intidation, or coercion. A claim for
excessive force in violation of the Fourth Amerahhestablishes all the elements of a claim und
section 52.1.See Chaudhry v. City of Los Angelés1 F.3d 1096, 1105 (9th Cicért. denied
sub nomCity of Los Angeles, Cal. v. Chaudhiy5 S.Ct. 295 (2014) (“a successful claim for
excessive force under the Fourth Amendment pies/the basis for a successful claim under 8
52.17"); Cameron v. Craig713 F.3d 1012, 1022 (9th Cir. 2013) (“Cameron asserts no Californi
right different from the rights guaranteed under Bourth Amendment, so the elements of the
excessive force claim under 8§ 52.1 are the same as under § 1983”). However, a claim for
wrongful arrest or detention, though it inherently involves a iceai@mount of coercion, does not
establish “force, intimidatiorgr coercion” for purposes akction 52.1 without moreShoyoye v.
Cnty. of Los Angele203 Cal.App.4th 947, 960 (2012) (internal citation omitted). As the Ninth
Circuit recently noted, “there is limited BanetAxecedent defining what constitutes ‘coercion’
independent from that which is infeat in a wrongful arrest, buBhoyoygindicates that such
conduct must be ‘intentioitg coercive and wrongful,e., a knowing and blameworthy

interference with the plaintiffs’ constitutional rights.Gant v. Cnty. of Los Angele&72 F.3d

7

e

Dy th

er

159




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

608, 624 (9th Cir. 2014).

Here, Calhoun alleges that the Doe officayatinued to detain him in handcuffs, and
proceeded with a search of his car, despite leisgmtation of valid identification showing that he
was not “Brian Jenkins.” (Complaint 11 10, #15e alleges that these acts deprived him of his
rights to be free of unreasonallkearches and seizures, as well as his right to be free from
excessive and unreasonable force by police officédsat( 15.) Calhous’detention continued
despite producing to the Doéfioers a California identificatiorard to clarify the mistaken
identity. Based upon these allegations, tber€cannot find that, as a matter of law, the
allegations are insufficient to state a claim aémtionally coercive congtt under the Bane Act.
See Gant772 F.3d at 624 (in a case of mistaken ideftitgsts and detentigrafficers’ insistent
guestioning and conduct raised a genuine isstecofor Bane Act claim as to whether their
actions constituted “intentionally coercive” interference with plaintiff's civil rights).

The City further argues Plaiffthas not stated whether he asserts the claim against the
City directly or based on a theooy vicarious liability. The Citys immune from direct liability
unless provided by statute. Cal. Gov't Code 8§ 81%{ajf v. City of Vacaville1l9 Cal.4th 925,
932 (1998). Calhoun did not respondhis argument in his oppaosition.

Under California law, police officers do notugastatutory immunity from liability for
false arrest, and the liability of the public entity that employs the officer arises from section
815.2(a), which provides thgg] public entity isliable for injury proximagly caused by an act or
omission of an employee of the public gnhtvithin the scope of his employment...Asgari v.

City of Los Angelesl5 Cal.4th 744, 752-53 n. 6 (199d&$%, modified on denial of rehigvar. 17,

1997). Calhoun alleges his claimaagst “Defendants” generallgnd does not name any police

* Calhoun also alleges that he is an Afridanerican male and #i the “decision of
Defendants to take said actionseugt Plaintiff was motivated inlole or in part by Plaintiff's
race and the color of Plaintiff’'skin.” (Complaint {1 7, 21.) Calhoun may be confusing the
requirements of a Bane Act claim under smt2.1 with a claim under California Civil Code
section 51.7, the Ralph Act, which protects anwviatial’s “right to be free from violence or
intimidation because of their race, colodig®en, ancestry, national origin,” among other
enumerated characteristicSeeCal. Civ. Code 88 51.7, 52(bBYenegas v. Cnty. of Los Angeles
32 Cal. 4th 820, 841-42 (2004) (discussing differehet&een Bane Act and Ralph Act claims).

8
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officers except as “Doe” defendants. (Commidj 3.) He alleges that “[e]ach and every
Defendant was at all relevant timgd the agents and/or employees of other Defendants and a
within the scope of said agency and/or employment’) (As a consequence, the pleading is
ambiguous as to whether the City is allegedddiable vicariously odirectly, or both.

To the extent the claim is alleged agathst City directly, the motion to dismiss is
GRANTED WITHOUT LEAVE TO AMEND based upon the statutory immunity in California
Government Code section 815(a). wéwer, the motion to dismissGRANTED WITH LEAVE TO
AMEND to permit Calhoun to clarify whether he allegeécarious liability against the City based
upon the actions of the “Doe” officer@nd the factual basis therefor.

C. Third Claim for Relief For False Arrest

Under California law, the tort of false asteor false imprisonment is “the unlawful
violation of the persondiberty of another.”Tekle v. United State511 F.3d 839, 854 (9th Cir.
2007) (citing Cal. Penal Code 8§ 236 adallins v. City & County of S.F50 Cal.App.3d 671
(1975));Moore v. City & Cnty. of San Franciscd Cal. App. 3d 728, 735 (1970) (“[flalse arrest
and false imprisonment are not separate torf6he elements of a false imprisonment claim are:
“(1) the non-consensual, intentidma@nfinement of a person, (2)twout lawful privilege, (3) for
an appreciable period of time, however brigEdston v. Sutter Coast Hospit8l) Cal.App.4th
485, 496 (2000). A police officer acting within the scopéis or her authay will not be liable

for false arrest if the officer had reasonable cause to believe the arrest was lawful at the time.

O'Toole v. Superior Coustl40 Cal.App.4th 488, 511-512 (2006}ifay Penal Code § 847(b)).
The City argues that Calhoun has not sufficieallgged his false arrest claim because he only
states that his arrest was wrongful, tinatt it was without reasonable cause.

Calhoun has alleged facts sufficient to stat®m@-consensual, inteotial confinement that

was without lawful privilegeind for an appreciable time(Complaint, 19 9-12.) To the extent

® In addition, he has alleged that he had atfigtbe free from “unreasonable searches an
seizures,” and that he was deprived of thattiyhdefendants “illegalland without authorization
or warrant detaining Plaintiff, depriving him bis freedom of movement, and conducting a sear
of Plaintiff’'s person, Plaintif vehicle, and Plaintiff's possessions” (Complaint { 16.)
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that the City asserts that reasble cause existed for Calhountmfinement, such argument may
be raised as an affirmative defen§&ee Cervantez v. J. C. Penney,@d.Cal. 3d 579, 592
(1979),overturned due to legistive action on other groundsburden is on the defendant to
prove justification for the arrest”$ee alsaJudicial Council of Califorra Civil Jury Instruction
1402 (False Arrest Without Warrant—Affirmatiefense—Peace Officer—Probable Cause To
Arrest). An allegation that éhconduct was without reasonab#ise, in anticipation of such a
defense, is not required for Calhoun to state his claim.

As with the claim under Civil Code section 58i%cussed above, the City also argues tha
it cannot be directly liable, buinly may be vicariously liablbased upon the conduct of its
employees. As above, the Court agrees that kbgadiions here are ambiguous as to the basis fq
the City’s liability. To the extent Calhoun seek$tidd the City diectly liable, such a claim must
be dismissed without leave to amend, sincebaised by statutory immunity. Leave to amend ig
granted to permit Calhoun to allege, if possibl®asis for vicarioulability based upon the
conduct of the Doe officers.

Accordingly, the City’s motion to dmiss the claim for false arrestGRANTED WITHOUT
LEAVE TO AMEND on grounds of statutory immunity @alifornia Government Code section
815(a). However, the motion to dismis$SBANTED WITH LEAVE TO AMEND to permit Calhoun
to clarify whether he allegesoarious liability for false arrestgainst the City, based upon the
actions of the “Doe” officers,ral the factual basis therefor.

V. CONCLUSION

Based upon the foregoing, the Motion to DismiSSRANTED IN PART as follows:

(1) Calhoun’s claims for punitive damages against the City and for a section 1983 claim

based upon the Fifth Amendment &ieMISSED WITHOUT LEAVE TO AMEND;

(2) Calhoun’s claims for section 1988bility against tke City based upolonell are
DismisseD WITH LEAVE TO AMEND;

(3) Calhoun’s claim for seactn 1983 liability based upon aolation of the Fourteenth
Amendment iDISMISSED WITH LEAVE TO AMEND; and

(4) Calhoun’s claims for direct liability agest the City under the Bane Act and for false
10
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arrest aréIsMISSED WITHOUT LEAVE To AMEND based upon governmental immunity.
However, to the extent Calhoun can plead a fattasis for vicarious liability arising from the
conduct of officers currently named as Does, the claimP@MssSeED WITH LEAVE TO AMEND
to allow Calhoun to so allege.

Calhoun shall have untidctober 20, 2015to file any amended complaint. The City shal
have 21 days thereafter to file its response.

This terminates Docket No. 6.

| T 1S SO ORDERED.

Dated: September 23, 2015

WW

C/ YVONNE GONZALEZ ROGERS
UNITED STATES DISTRICT JUDGE
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