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UNITED STATES DISTRICT COURT

NORTHERNDISTRICT OFCALIFORNIA

IN RE: ANGELA DELORISWARREN, Case No.: 15-cv-03655-Y&5

ORDER AFFIRMING BANKRUPTCY COURT
Debtor.

Appellant 5810-5816-5818 Mission Street Homaevs’ Association (“Claimant”) appeals
orders of the bankruptcy cdigustaining the objection &{ppellee Angela Deloris Warren
(“Debtor”) to the secured amount Gfaim No. 11 and the bankruptcgurt’s denial ofClaimant’s
motion for relief therefrom. The bankruptcy cosustained Debtor’s objection to Claim No. 11,
holding that Claimant was entitlé¢o an allowed secured claimnly for amounts stated in its
notice of lien assessment, plus related interests, costs, and chianged by California Civil
Code section 5650(b). (AR49-151.) Claimant then filed a motion for relief from that order
(AR 97-122), which the bankruptcpurt denied after briefingnd a hearing on the matter (AR
147). Claimant timely filed a notice of appealloé decision of the bankptcy court below. (AR
153.) The Court has jurisdiction over this appea final order of the bankruptcy court. 28
U.S.C. § 158(a)(1).

Having carefully considered the papers submitted and the record in this case, the Cou

AFFIRMSthe judgment of the bankruptcy court.

L AR refers to the appellate record @ilby Claimant at Docket Numbers 11 and 11-1.
Claimant cites to the record therein by refenegthe page numbers assigned in the lower right
hand corner. The Court adopts this citationqeot for the sake of consistency and clarity.
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I. FACTUAL AND PROCEDURAL BACKGROUND
Claimant is a nonprofit homemers’ association organizedier alia, to levy assessments

on its members sufficient to cover the cosbperating and managing a common interest

development in San Francisco. (AR 35.) In September 2006, Debtor acquired a separate intere

in 5810-5816-5818 Mission Street Homeownersséciation (the “Property”), and became
subject to the regular monthly assessmivied by Claimant pwuant to its governing
documents and the Davis-Stirling Common Indei2evelopment Act, California Civil Code
sections 4000-61500. (AR 36.)

Debtor failed to pay assessments levied by Claimant between December 2007 and Ju
2008. (d.) On June 6, 2008 the board of directorsGtaimant voted to record an assessment
lien against the Property for delinquassessments and related coskd.) (Claimant then served
Debtor on June 24, 2008 with a notafats intent to ecord a lien against the Property for the
unpaid assessments and related costs. (AR 42M@:¢ than thirty (30yays later on September
12, 2008 Claimant recorded a notice of assessnan(the “2008 Lien”) against the Property in
the official records of the City and County®&n Francisco. (AR 58.) On September 19, 2008,
Claimant sent Debtor a copy of the 2Q0&n by certified mail. (AR 54-55.)

The 2008 Lien included a charge on thegerty for delinquent dues and assessments
through September 5, 2008, totaling $5,865.20 in regaisessments and related costs, interest

and fees. (AR 54.) The 2008 Lien additionallypgmrted to constitute a prospective charge for:

any and all other assessments, exilbn costs, interest, attorneys’
fees and other expenses as ncome due to [Claimant] with
respect to the Property subsequenthe typed dates set forth above
until all amounts due tfClaimant] with respecto the Property are
paid in full.

(Id.) The 2008 Lien is the only lieat issue; it is undispetl that Claimant did not file future liens

against the Property for Debtor'spaid assessments that came due after the 2008 Lien was fil
On August 22, 2014, Debtor filed for Chapi@rrelief under the Bankruptcy Code. On

October 26, 2014, Debtor voluntartpnverted her bankruptcy to bader Chapter 7. Claimant

timely filed a secured claim, Claim No. 11y fmpaid assessments due between December 200

ne
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and August 2014. (AR 5-8.) Claim No. 11 souglsecured claim in the principal amount of
$31,406.00 for unpaid dues, plus related costs, stteaad fees, for a total claim amount of
$88,796.00. 1¢.) Debtor objected in pato Claim No. 11, arguing #t it failed to support a
secured claim for amounts that came due after rdew of the 2008 Lien. (AR 1-3.) Debtor
argued that assessments for the period afteé2G88 Lien was filed were unsecured by the same
and were therefore not allowed as a secured clditn). Klore specifically, Debtor argued that an
assessment lien may only be used to secureqieint assessments that came due prior to the
filing of the lien. (d.) Because the 2008 Lien could not se@assessments that came due after
was filed, in Debtor’s view, thosgaims should be dischargedd.j Claimant opposed Debtor’s
objection on the grounds that tB@08 Lien secured the entirety©faim No. 11 as the 2008 Lien
included language related to ppestive assessments. (AR 10-11.)

The bankruptcy court, Judge Hannah Blumehptiesiding, held a hearing on the matter 4
which Debtor’s objection to Claim No. 11 was suiséd. (AR 127-129.) In its written order, the
bankruptcy court found that Claimant was entitiedly to “an allowed secured claim equal to the
amount stated in the [2008 Lien], plus anyiest, costs of collection (including reasonable
attorneys’ fees), and late charges permitted Hifa@aia Civil Code Section 5650(b).” (AR 127.)
The bankruptcy court further held that the remdar of Claim No. 11 would be “unsecured!d.f

Claimant filed a motion for reconsideratiohthe bankruptcy cotis order sustaining
Debtor’s objection under Federal Rule of CivibBedure 60(b), claiming excusable neglect in its
earlier failure to find and cite California Civlode section 5720(b) warranted relief. (AR 97-
109.) Claimant argued that Section 5720(b)psufed its position that amounts coming due aftel
an assessment lien is filethy be secured therebyld) Judge Blumenstiel held a hearing on the

matter and found that counsegarlier failure to make th®ection 5720(b) argument was not

excusable neglect under Rule 60(b). (AR 165cpadRing the merits of counsel’'s argument, Judge

Blumenstiel found Claimant’s argument unavailihglding that Section 5720) did not require a
different result. Id.) The bankruptcy court denied Claimant’s motion. (AR 157.)
Claimant timely filed the instant appealtbé bankruptcy court’s decision, presenting a

single issue for adjudication: winetr the bankruptcy court erredasnatter of law in sustaining
3
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Debtor’s objection to Claim No. 11 thaetR008 Lien does not secure debts for unpaid
assessments that came due after the 2008 Liefiladis The appeal is moripe for adjudication.
[I.  STANDARD OF REVIEW

The bankruptcy court’'s appéton of California law regaking assessment liens is a
guestion of statutory construction which the Court revideusovo. InreMoses, 167 F.3d 470,
473 (9th Cir. 1999) (questions of Stéev statutory constrction subject tale novo review));In
re Friedman, 220 B.R. 670, 671 (9th Cir. BAP 1998) (sam&)he Court thus stands in the same
position as the bankruptcy court asmhducts its own analysis irrespige of the decision below.
[11.  DIsSCUSSION

The Davis-Stirling Common Interest Develogmh Act (the “Davis-Stirling Act”) is a
comprehensive statutory scheme governingleggial common interest developments in
California. Cal. Civ. Code §§ 400&;seq.> With respect to assessments, the Davis-Stirling Act
compels associations to levy them in an amosunfficient to perform its obligations under the
governing documents and [the Davis-Stirling Actld. 8 5600. Unpaid assessments become
“delinquent 15 days after thdecome due” and thereafter the delinquent assessments and an
“late charges, reasonable fees and costs datah, reasonable attayis fees, if any, and
interest, if any” become “a debf the owner of the separate interest at the time the assessmen
other sums are levied.Id. § 5650(b), (a).

The Act requires that assatibns send owners a detailegtice no less than thirty (30)
days before filing a lien to dect a past due assessmeld. 8 5660. The notice must be sent to
the owner in writing via certified mail and mustinde: (a) a “descriptioof the collection and
lien enforcement procedures of the associati(),a “statement ahe charges owed by the
owner, including items on the statemueittich indicate the amount of any delinquent

assessments,” (c) a “statement that the owradl sbt be liable to pay...if it is determined the

2 At the time the 2008 Lien was recordadw-repealed provisions of the Civil Code
governed residential conon interest developments in Californi@ee Cal. Civ. Code 8§ 1366.4
to 1367.1 (repealed effective Jan. 1, 201Mgither party argues thtte prior Civil Code sections
should apply in this case, nor do they raiseraayerial differences between the repealed and
current provisions of the Civil Code.

t or
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assessment was paid on time todlsociation,” (d) a statement twner has a “right to request 3
meeting with the board,” (e) a statement thatdtvner has the “right tdispute the assessment
debt by submitting a written request for dispute Iiggmn to the association,” and (f) a statement
that the owner has the “right tequest alternative gisite resolution with a neutral third party....”
Id. Upon receiving the statutory notice an owisezntitled to request a meeting with the
association to discuss a payment plbch.8 5665. The owner is also entitled to request the
association participate in a dispute reioluprogram as provided in the notidel. 8 5670.

The association may only decide to rea@takn for delinquent assessments by a “majorit
vote of the directors in an open meetingd: 8 5673. The Davis-Stirlingct limits the lien to the

amount specified in the notice, which mbstrecorded together with the lien:

The amount of the assessment, plus any costs of collection, late
charges, and intereassessed in accordance with subdivision (b) of
Section 5650, shall be a lien on the owner's separate interest in the
common interest development from and after the time the
association causes to be recorddth the county recorder of the
county in which the sepam interest is locateda notice of
delinquent assessment, which shall state the amount of the
assessment and other sums imposed in accordance with subdivision

(b) of Section 5650, a legal description ofhe owner's separate
interest in the common interest development against which the
assessment and other sums are levied, and the name of the record
owner of the separate interesttibe common interest development
against which the lien is imposed.

Id. 8 5675 (emphasis suppliediy;re Guajardo, 2016 WL 943613, at *2 (B&kr. N.D.Cal. March
11, 2016) (finding amount of debt secured by liemted to assessments itemized in notice).
The Davis-Stirling Act reflects the legislatur@ient to impose and rigorously enforce its
procedural requirements to prot#oe interest of the homeowne$ee Diamond v. Superior
Court, 217 Cal.App.4th 1172, 1191 (2013) (the procedunodice requirements prescribed in the
Davis-Stirling Act must be “strictlgonstrued” such that “substaadtcompliance is insufficient”).
Accordingly, the Court finds that the languagfehe 2008 Lien purporting to secure future
assessments is not permissible under the Ditiibag Act. As the Bankruptcy Court for the
Northern District of California recently held$wd on a similar “future assessments” clause in ar

assessment lien, the prospective assessments ¢gnguine 2008 Lien “ismconsistent with the
5
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portions of the Davis-Stirling Aaequiring the unpaid amounts to §eecifically set forth in the
notice and in the attached accountinga’re Guajardo, 2016 WL 943613 at *3. The Bankruptcy
Court for the Southern Districf California has likewise found thaiture unpaid dues cannot be

secured by an earlier assessment lien in California:

there is no basis for holding th&ibsequent unpaid dues which may

or may not remain unpaid due warious contingencies should be
encompassed by that initial lien. Those future unpaid dues are
merely unmatured and contingent. The future dues are inchoate until
the amount is made certain, thenhelder’'s identity is established

and the property is identified. thlough it is arguable that the last
two requirements are met, the amauwere impossible to ascertain
[when the assessment lien was d]lebecause they had not yet
become due. Once they became due, [the association] should have
filed liens for those certain aants to perfect its interest.

In re Henderson, 155 B.R. 10, 12 (Bankr. S.D.Cal. 19930 too here. Claimant should have
filed additional liens t@ecure its interest in future unpaissessments. To hold otherwise would
offend the comprehensive notice schemelardeowners’ rights to contest delinquent
assessments as established in the Davis-Stirling Act.

Claimant contends Section 57BD6f the Davis-Stirling Actompels a different result.
Specifically, Claimant contends @mn 5720(b) contemplates thérfg of only one lien that can
secure later delinquent assessments. Sectiondefally prevents theeclosure of a lien for
assessments less than $1,800.ldts associations to “attempt tollect or secure” a debt less

than $1,800 in one of three ways, including by:

recording a lien on the owner’s pggate interest upon which the
association may not foreclose untile amount of the delinquent
assessments secured by the liequats or exceeds one thousand
eight hundred dollars ($1,800) or the assessments secured by the lien
or more than 12 months delinquent.

Cal. Civ. Code. § 5720(b)(2). In Claimant’s vieBection 5720(b)(2) explicitly contemplates tha
a lien may grow by accumulating a secured interetttarvalue of future unpaid assessments. T
Court disagrees. Section 5720(b)(2) simply pravidie association with the option to wait to

record the lien until delinquent assessmenteed $1,800. Alternatively, the association may

he
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record the lien and wait agr to foreclose therednContrary to Claimant’s assertion, Section
5720(b)(2) does not allow an association to bypass the notice and recording requirements in
Sections 5660, 5670, and 6575 merely because the initial lien secures an amount below the
threshold to initiate ficeclosure proceedings.

The Court therefore agrees with the bankrupgtayrt that the Davistirling Act precludes
the outcome urged by Claimant. The 2008 Lien did not secure assessments that came due
remained unpaid subsequéatts recordation.

V. CONCLUSION

For the foregoing reasons, the bankruptcy €t®orders sustaining Debtor’s objection to

Claim No. 11 and denying Claimantisotion for relief therefrom ar&FFIRMED.

This Order terminates this appeal.

| T 1SS0 ORDERED.

Dated: April 13, 2016

Wﬁaﬁ%ﬂ‘%f—

VONNE GonzAf Ez RBGERS
UNITED STATESDISTRICT COURT JUDGE

% The Court’s analysis with respect to Sewt5720(b) is supportday a leading treatise on
California real estate. In defming an association’s options @ delinquent assessments are leg
than $1,800 under Section 5720(b), Milterd Starr does not suggésit an association may wait
for additional delinquent assessments to become secured by a previously fil&kdi8rCal.

Real Est. § 28:98 (4th ed.).
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