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1 UNITED STATES DISTRICT COURT
2 NORTHERN DISTRICT OF CALIFORNIA
3
GREGORY ATKINSON,
4 Case No. 15-cv-03689-YGR
Plaintiff,
5
V. ORDER DENYING M OTION FOR PARTIAL
6 SUMMARY JUDGMENT
URBAN LAND PRESERVATION, LLC,
7 Re: Dkt. No. 48
Defendant.
8
9 Plaintiff Gregory Atkinson brings a singledarch of contract claim against defendant
10 || Urban Land Preservation, LLC (“ULP”) as an allddkird-party beneficiargf a contract entered
11 || into between ULP and anothentity, Cowan-Newton LLC CN”). (Dkt. No. 1-3 at 12-18,
= 12 || “Compl.”)* Specifically, Atkinson alleges that, pursti¢o the contract between ULP and CN,
o S
8 % 13 || Atkinson was entitled to recoveofin ULP approximately $1 million idebt that CN owed him.
O
= O
B4 14 || (d.at1111-14.)
QO =
@ g 15 Now before the Court is ULP’s motion forgtial summary judgment. (Dkt. No. 48.)
= 0
T = . . . . o .
o 2 16 || ULP seeks to invalidate $700,000 worth of Atkinsodlaim against it, arguing that enforcement
T =
% é’ 17 || of such claims is barred by (i) the statute alifis and/or (ii) the atute of limitations.
o
-2 18 Having carefully considered the pleadings, the papers and admissible evidence submjtted
19 || on this motion, and oral arguments held on Seyier 6, 2016, and for the reasons set forth morg
20 || fully below, the CourDENIES ULP’s motion for partial summary judgment.
21 l. BACKGROUND
22 The only remaining cause of action in tbh&se is Atkinson’s breaaf contract claim
23
24 1 Atkinson has dismissed his claims agailshn Rowell and John Marren. (Dkt. Nos. 45,
56.)
25
26 2 In connection with its motion, ULP filedRequest for Judicial Notice of the following
documents: (i) Atkinson’s complaint @Gregory D. Atkinson v. Taitten Cowan, et &lo. CIV-
o7 || 512065 (Cal. Sup. Ct. Feb. 24, 2012); and (ii) Askin’s Third Amended Complaint in this
action. Atkinson does not oppose ULP’s request. The GranTs ULP’s request for judicial
og || notice.
Dockets.Justia.cpm


https://dockets.justia.com/docket/california/candce/4:2015cv03689/290241/
https://docs.justia.com/cases/federal/district-courts/california/candce/4:2015cv03689/290241/69/
https://dockets.justia.com/

United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

against ULP for its alleged failure to satisfy its obligation to pay the unsecured creditors of CI
pursuant to a contract enteriatb between ULP and CN. Atkinson claims to be one such
unsecured creditor and brings thidion as an alleged third-patieneficiary of the contract
between ULP and CRI.Atkinson’s claims as an unseed creditor and aa third-party

beneficiary of the contract aredsal on the following undisputed facts:

In or about 2005, CN purchasedoapximately fifty-three acresf real property located in
Pacifica, California, which it intended to subdivialed develop into lots for sale. (Dkt. No. 52,
Rowell Decl. 11 2, 4.) In or around 2007, Atlangransferred approximately $970,000 in three
installments to CN, pursuant to certain agnents between Atkins@and CN: (i) $350,000 in
January 2007; (ii) $350,000 in August 2007; and (iii) $270,000 in December 2007. (Dkt. No.
8, Atkinson Dep. Tr. 24:5-25:227:4-19; 28:3-25; Dkt. No. 51-9, Cowan Dep. Tr. 145:5-8;
147:11-24see alsdkt. No. 62-1 at 5% The nature of the transamts is disputed, and no fully
executed documents evidencing thans of Atkinson’s and CN'’s agreements have been produ
by either party.

In any event, in October 2011, CN sole tiroperty to ULP pursuant to a Purchase
Agreement (the “ULP Contract”). (Dkt. No. 52 at HAp part of the ULP Contract, ULP agreed t
establish a fund from the sale of lots to pay<nisecured debts. In relevant part, the ULP

Contract provides:

3 ULP does not seek summary judgment on Atkinson’s status as a third-party benefic
of the ULP Contract. To the extent that tisislisputed, such ieserved for trial.

* At oral argument, Atkinsoaxplained that the third trart@on in December 2007 was in
the amount of $270,531.25, with a value of $275,00ctmunt for interest accrued on the funds
from the first two transactions SéeDkt. No. 51-6 at 2.)

® Atkinson has produced the following documeameiating to his transactions with CN: (i)
January 2007 Option Agreement, indicating #ikinson would pay CN two installments of
$350,000 in advance to secure dygion to purchase property in the subdivision, (Dkt. No. 51-3
Option Agreement 8 3); (ii) August 3, 2007 Mermodum and Agreement, purportedly convertin
the Option Agreement into a loan, which could&eaid by transferring property from CN to
Atkinson, (Dkt. No. 51-4); (iii) August 2007 &missory Note for $700,000 (Dkt. No. 51-5); and
(iv) December 2007 Promissory Note for $275,00Rt(Do. 51-6 at 2). Except for the Decembe
2007 Promissory Note, the validity and enforceability of which ULP is not contesting for the
purposes of this motion, neither party has produchyl éuecuted versions of these documents.
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Buyer [ULP] agrees to make a depastb a bank account controlled by [ULP],
amounts totaling $1,778,731, payable as lothénsubdivision oReal Property are
sold, based on 75% of proceeds net of 8sl[€owan-Newton’s] closing costs and
costs of sale . . . only after payment aeconveyance of all debt against the Real
Property (the “Fund”). . . . The Fund shalldmeed to pay creditors of [CN] and to
fund any litigation involung [CN’s] creditors.

(Dkt. No. 52 at 119 Subsequent to this sale, Atkinsdled a complaint against CN to collect
debts CN allegedly owed him. (Dkt. No. &04.) On January 24, 2014, default judgment was
entered against CN for $970,531.25 in debt flL43,083.00 in interest. (DKWo. 51-10 at 3—4.)
ULP was not a party to that action.

In April 2014, ULP began sellinigts in the subdivision. SeeDkt. No. 62 at 60, Rowell
Dep. Tr. 50:8-23; Dkt. No. 62 at 80, WebempD@&r. 59:21-24; Dkt. No. 64 at 23, ULP’s
Response to Additional Fact 49.) Pursuant to the ULP Contract, ULP had, at this point, an
obligation to establish a fund frowhich CN’s creditors could be paid. (Dkt. No. 52 at 11.)
Atkinson has not received any payments subsedodntP’s sale of lots in the subdivision. (Dkt
No. 62-1 at 3, Atkinson Decl. § 137hus, in July 2014, Atkinson filed this action against ULP
seeking to enforce the ULP Coatt as a third-péy beneficiary.

ULP now contests the enforceability of $700,0a8xth of Atkinson’s claim, arguing that
recovery of such debt is barredher by the statute of frauds the statute of limitations.

Il LEGAL STANDARD

A party seeking summary judgment bears thgairburden of informing the court of the
basis for its motion, and of identifying those tpmms of the pleadingand discovery responses
that demonstrate the absence gkauine issue of material fadC.elotex Corp. v. Catretd77
U.S. 317, 323 (1986). Materialdis are those that might affabe outcome of the case.
Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986). A dispuds to a material fact is

“genuine” if there is sufficient edence for a reasonable juryreturn a verdict for the nonmoving

® ULP notes that the amount of the fundswmaodified by a later agreement, but is not
raising the issue for the purposes of this motida.the extent the parsedispute how large a fund
ULP was obligated to establish under the ULP@act and how much, if any, of such amount
Atkinson is entitled, these aresgutes reserved for trial.
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party. Id.
Where the moving party will have the burderpodof at trial, it “must affirmatively

demonstrate that no reasonabiertof fact could find othethan for the moving party.”

Soremekun v. Thrifty Payless, 1809 F.3d 978, 984 (9th Cir. 2007). If the moving party meet$

its initial burden, the opposing ity must then set out specifiacts showing a genuine issue for
trial in order to defeat the motioinderson477 U.S. at 25050oremekun509 F.3d at 984ee

Fed. R. Civ. P. 56(c), (e). The opposing party’s evidence must be more than “merely coloral
and must be “signifiantly probative.”Anderson477 U.S. at 249-50. Further, the opposing par
may not rest upon mere allegations or deniath®fdverse party’s evidence, but instead must
produce admissible evidence showing a gendigsgute of material fact existSeeNissan Fire &
Marine Ins. Co., Ltd. v. Fritz Cos., In@10 F.3d 1099, 1102—-03 (9th Cir. 2000). “Disputes ove
irrelevant or unnecessary facts will noeglude a grant of summary judgment.’W. Elec. Serv.,
Inc. v. Pac. Elec. Contractors Ass809 F.2d 626, 630 (9th Cir. 1987).

Nevertheless, when deciding a summary judgimeotion, a court must view the evidence
in the light most favorable to émonmoving party and draw all jugible inferences in its favor.
Anderson477 U.S. at 2534unt v. City of Los Angele638 F.3d 703, 709 (9th Cir. 2011). A
district court may only base a ruling on a roatfor summary judgment upon facts that would be
admissible in evidence at trialin re Oracle Corp. Sec. Litig627 F.3d 376, 385 (9th Cir. 2010);
Fed. R. Civ. P. 56(c). Itis notcaurt’s task “to scour the recont search of a genuine issue of
triable fact,” but rather the Court is entitled“rely on the nonmoving party to identify with
reasonable particularity the evidertbat precludes summary judgmenkeenan v. Allan91
F.3d 1275, 1279 (9th Cir. 1996) (quotiRgchards v. Combined Ins. C&5 F.3d 247, 251 (7th
Cir. 1995));see also Carmen v. San Francisco Unified Sch.,[28% F.3d 1026, 1031 (9th Cir.
2001) (*The district court need not examine éméire file for evidence establishing a genuine
issue of fact, where the evidence is not set florthe opposing papers with adequate referenceg
so that it could conveently be found.”).

[I. DiscussIOoN

ULP proffers two arguments: )(the statute of frauds bamscovery of Atkinson’s claims
4
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because the payment of $700,000.00teeldo the purchase of rgaloperty, or “an interest”
thereof, and there is no fully executed conteattlencing such agreements; and (b) recovery of
such amounts is barred by the relevant statéitimitations. The 6urt addresses each belbw.
A. Statute of Frauds

The California statute of ftals requires that certaimtracts be in “writing and
subscribed by the party to be charged or byptrgy’s agent.” Cal. Civ. Code § 1624. Relevant
to this action, any agreement “foetBale of real property, or of arterest therein,” falls within
the purview of the statute of frauds. Cal. Civ. Code § 1624(a¢8)also Woods v. Bradfor2b4
Cal. App. 2d 501, 505 (1967) (holding that “an optiomurchase real property falls within the
statute of frauds”).

ULP contends that the statute of fraudssb&tkinson’s recovery of $700,000 worth of his
claim because such payments were made for the option to purchase property, an agreement

which there is no fully executed contrfcAtkinson contends, howevehat the application of the

" Atkinson also argues that ULP does hate standing to challenge the underlying
obligation between CN and Atkinson becausd’Was not a party to those agreements and
transactions. However, courts hahadd that where a party agreegty the debts of another, that
party “would certainly be allowed thispute the validityf any debt.” See Bogart v. George K.
Porter Co, 193 Cal. 197, 204-05 (1924). Alternatively, Atkinson argues that ULP is preclude
from challenging the underlying obligation undes judicatadoctrines because Atkinson has
already received a default judgment in state tcealrdating CN’s debto Atkinson. However,
such judgment does not have preclusive effeairest) ULP for the following reasons: First, ULP
was not a party in the underlying action andsdioet appear to be in privity with CNeee
Planning & Conservation League v. Castaic Lake Water Ager@f/Cal. App. 4th 210, 229-30
(2009) (discussing standards for determining priwtgetermining whether judgments can have
preclusive effect against a nonrpyato the litigation). Seand, Atkinson received a default
judgment and the defenses raised byPUiere were not ally litigated. See Gottlieb v. Kest
141 Cal. App. 4th 110, 149 (2006) (a default “judgtmemot conclusive as to any defense or
issue which was not raised and is not necegsauphold the judgment”) (internal quotations and
citations omitted)Rice v. Crow81 Cal. App. 4th 725, 736—-37 (2000) (“In the case of a judgme
entered by confession, consent, or default, notleeoissues is actually litigated.”) (quoting Rest.
2d Judgments 8§ 27 cmt. e).

8 It remains unclear whether the statute afiffs would apply to the agreements at issue
and any alleged modifications of such agreememnisn the disputes o&tt regarding the precise
nature of the transactions. Atldnally, to the extent that an tipns contract was entered into by
Atkinson and CN prior to the recording of a fimaap, such contract may have been void as a
matter of law.SeeCal. Gov. Code § 66499.30(a) (“No person shall sell, lease, or finance any
parcel or parcels of real property . . . until the final map thereof in full compliance with this
division and any local ordinanceshbeen filed for record by theaorder of the county in which
any portion of the subdivision is located $ge also Black Hills Investment, Inc. v. Albertson’s,
Inc., 146 Cal. App. 4th 883, 893-94 (2007) (holding ttattracts that sold unsubdivided parcels
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statute of frauds would not besgositive because, evérihe statute of frauds barred enforcemen
of the agreements, he would still have migito recover his $700,000.00 as a common cdbeé
Leoni v. Delany83 Cal. App. 2d 303, 307 (1948) (“Where a contract is merely unenforceable
because within the purview of the statutdratids, an action gendisawill lie upon a common
count.”); cf. Rutherford Holdings, LLC v. Plaza del R2¢23 Cal. App. 4th 221, 230 (2014).

The Court agrees with Atkinson. Whatetse nature of the underlying transactions
between Atkinson and CN—whether such transastiwere for the option to purchase property g
were loans—the parties do not dispute #hikinson provided CN with $700,000.00. Evidence
exists that such funds were provided by Atkingoreliance on CN’s promise either to provide
Atkinson with property after the lot had been sulatéd or to return Atkinson’s money. (Dkt. No
51-8, Atkinson Dep. Tr. 24:5-25:227:4-19; 28:3-25; Dkt. N&1-9, Cowan Dep. Tr. 145:5-8;
147:11-24see alsdkt. No. 62-1 at 5.) In such circumstas, courts have held that the party
who has paid money is entitled t@oser such funds under a common cousge Doke v.
Brockhurst 150 Cal. App. 2d 514, 516 (1957) (“The faildoegive a written agreement as
promised in a transaction governed by theustadf frauds therebgendering the contract
unenforceable will entitle the party who has paidney in reliance upon such agreement to its
recovery back.”)Leoni 83 Cal. App. at 30%f. Landes Const. Co., Inc. v. Royal Bank of Canad
833 F.2d 1365, 1371 (9th Cir. 1987) (“[W]hen promiseswithin the staite of frauds are
coupled with one that is, the former are endaittae if they are divisible or separate.”).

Accordingly, the CourDENIES ULP’s motion for partial summary judgment as to
$700,000.00 worth of Atkinson’s claimsd®al on the statute of frauds.

B. Statute of Limitations
ULP next argues that Atkinson’s clairs the $700,000.00 are time-barred. ULP raises

the following arguments: (1) Atkinson’s underlyiolgim against CN was b&d by the statute of

in violation of California Government Co@&ection 66499.30 and did notlfeto any exceptions
were void as a matter of law). In any event,@loeirt need not decide these issues, because, as
discussed above, even if the statot frauds bars enforcementtbé agreements, it would not bar
Atkinson'’s ability to recove$700,000 worth of his claims.
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limitations, and therefore, thereuld be no claims against ULP; and (2) Atkinson’s claims agai
ULP are time-barred. The Court addresses each, in turn.
1. Atkinson’s Claims Against CN

For Atkinson to have a valid claim against Ulblé, must have a claim against CN that ha
not been barred by the statute of limitatioS&e Bogart193 Cal. at 205 (holding that the
“creditor must have a claim that has not been bagaghst the original dett, and the latter must
also have such a claim against the promisontg(nal citations and quditans omitted). Thus, to
determine whether Atkinson’s claims against CN are time-barred, the Court must determine
Atkinson’s claims against CN accrugd.

Here, material disputes of fact exist asvtten Atkinson and CN intended CN to return th

st

U7

whe!

11}

funds to Atkinson. For instance, ULP argues that the unsigned August 2007 Promissory Note fol

$700,000 states that the debt was to be repa#kligyst 8, 2008. (Dkt. No. 51-5 at 2.) ULP also
cites evidence in which the parties indicatedeheould be no specified time for repayment of th
loan. (Dkt. No. 51-9, Cowan Dep. Tr. 148:15—-23¢kinson, on the other hand, cites evidence
indicating that the loan wouldot be due until either CN completed the development of the
property, or sold the property floee the final map was recome (Dkt. No. 62-1 at 2, Atkinson
Decl. § 10see alsdkt. No. 62 at 41-42, Cowan Tri@t. 21:4-22:14.) Under Atkinson’s
version of the events, his cause of action wdalde accrued in October 2011 when CN sold the
property to ULP, and thus, Atkson’s claims against CN would have been timely when he
brought sought suit against CN in 2013&e¢Dkt. No. 52, Rowell Decl. 12.) Accordingly,

summary judgment on this grouna@wd be inappropriate given tésputes of material faéf.

® California law imposes a twyear statute of limitations for oral agreements or
obligations, and a four-year statute of limitatidmswritten agreements. Cal. Code Civ. P. 8§88
337, 339.

19 ULP also argues that if the statutdraiuds applied and Atkinson’s only claim for
recovery against CN was a common count, sucmalaould have accrued as of the date Atkinsg
transferred money to CN, citiri€all v. Lincoln Mortg. Ca.115 Cal. App. 651, 655 (1931)
(stating that a cause of actiorr the common count of money “hadd received” is ordinarily
“commenced within two years after th@ney is received”). ULP’s reliance &ill is misplaced.
In Fall, the plaintiff argued that he was entitled¢égovery because either the contract wad ab
initio or the defendant failed farovide considerationld. at 652. The court noted that the
plaintiff knew of such deficiencieshortly after entering into the agreement and that he “must h
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2. Atkinson’s Claims Against ULP

ULP also argued at the hearing on summadgment that, even if Atkinson’s claims
against CN were timely when he brought claagsinst CN in state court, Atkinson’s claims
against ULP are not. ULP argues that, at thestathe statute of limitations on the underlying
obligation would have begun to run in 2011, when CN sold the property to Badpart 193 Cal.
at 205 (holding that although theeditor had filed a timely claim agnst the original debtor, its
claims to recover against the grantee wereoarred). Applying the two-year statute of
limitations for contract claims based on orabamritten agreements, ULP argues that Atkinson’
claims against ULP would have run by 2013, gear before Atkinson led its claim against
ULP.

The Court finds, however, that Atkinson’s claims against ULP did not begin to run unti
April 2014, when ULP allegedly baehed its contract with CNSee Pitzer v. Wedel3 Cal. App.
2d 86, 90 (1946) (explaining that ttherd-party contract, “rather #m the original indebtedness,
constitutes the gist of the action &yreditor, insofar as the statwtdimitations is concerned”).
ULP’s argument is based on a misreadingodgart InBogart the original debtor promised to
repay the loan to editor by March 5, 1907Bogart 193 Cal. at 199. Prior to that date, the
defendant grantee assumed the debtor’'s déthtsAlthough the creditor brought suit against the
original debtor within the applicable statutdiofitations, the creditor di not bring suit against
the grantee until 1917d. In discussing the creditor'satins against the grantee, tBegartcourt

determined that the creditor’s claims would@daccrued when the obligation between the grant

known that he was sleeping upon these rights vileewaited four and a half years before
commencing” the actionld. at 655. Here, Atkinson claimsahthe underlying promise between
him and CN was that the money would be retureititer after CN began selling lots in the
subdivision, or when CN could noriger do so. In such circumstas, courts have found that the
cause of action for recovery of the funds paid accrues upon breach of such promise, even w
the statute of frauds bars enforcement of the agreerBeret Rooney v. Sullivah69 Cal. App. 2d
432, 434-35 (1959) (“The action is on the impldmise which the law imposes to repay
advances where the original oral promise in reliance upon which the money was advanced ¢
be enforced because of the statute of frauddt seems logical to hold that until the repudiation
of the oral promise, or its breach in some ofhshion, the law imposes no such implied promise
to repay.”). In any event, aliscussed above, because of disptegarding the precise nature of
the transactions between Atkinson and CN, it remantlear whether theastite of frauds would
bar any such agreements between them.
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and the debtor was breachdd. at 202—-03. IBogart that breach occurred on March 5, 1907
when the debt matured and gieadid not pay the creditotd.

Here, ULP—the grantee—could have only brestits obligations to CN—the debtor—
after it began selling te in the subdivision, per the ULP ContrackeéDkt. No. 52 at 11 (“Buyer
agrees to make a deposit into a bank accoomttrolled by Buyer, amounts totaling $1,778,731,
payable as lots in the subdiasi of Real Property are sold.”)Jhe parties do not dispute that
ULP did not begin selling these lots until Aprd24. Atkinson’s claims against ULP, therefore,
could not have accrued until such time, and Atkinson filed this suit against ULP in JulyS€4 4.
Pitzer, 73 Cal. App. 2d at 89—-90 (holding that wherangee agreed to pay the creditors from
“proceeds from the sale of crops,” that “no caofsaction would accrue theon [until such sale of
crops]”’ and thus the “statute of limitatis would not commence to run until thenThus, under
any statute of limitations, Atkinsondaims against ULP would be timely.

Accordingly, the CourDENIES ULP’s motion for partial summary judgment on this
ground.

V. CONCLUSION

The CourtDeENIES ULP’s motion for partial summaiydgment as to $700,000.00 worth o
Atkinson'’s claims.

This Order terminates Docket Number 48.

| T 1SSo ORDERED.

Dated: October 5, 2016

YVONNE GO ALEz(‘szerRs
ITED STATES DISTRICT COURT JUDGE




