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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

LEON PATTEN, Case No0.15-cv-04022-JSW
Plaintiff, ORDER DENYING MOTION TO
DISMISSAND ORDER TO SHOW
V. CAUSE REGARDING TRANSFER OF
VENUE

LELAND W. HANCOCK, et al.,
Re: Docket No. 23

Defendants.

Now before the Court for consideratiorthe motion to dismiss filed by Defendants,
Leland W. Hancock (“Mr. Hancock”) and BevedyHancock (“Mrs. Harack”) (collectively,
“the Hancocks”). The Court has considered thi#igs papers, relevatggal authority, and the
record in this case, and it finds the motiortale for disposition whout oral argumentSee
N.D. Civ. L.R. 7-1(b). The Court VACATE®e hearing scheduled for January 22, 2016, and i
HEREBY DENIES the Hancocks’ motion.

BACKGROUND

Plaintiff, Leon Patten (“Patten¥ a tenant in an apartntesomplex located at 620 West
Flora Street, Stockton, Californfthe “Complex”), which the Hammcks own. (Compl. 11 10, 13.)
Patten has an amputated letd. {f 8.) He alleges that the orlundry facilities are located on
the second floor of the Complex and alleges th@tComplex does not have an elevatddl. T
18-20.) According to Patten, as a result, hrelbeen denied access to the laundry room, in
violation of Title Ill of theAmericans with Disabilities Acof 1990 (the “ADA Claim”). See42
U.S.C. § 12182(a).

! Patten also includes a number of stated@ams relating to hisenancy. However, he

alleges that subject matter jurisdictiorpremised on the ADA Claim. (Compl. 1 4.)
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The Court shall address additionatttaas necessary in the analysis.
ANALYSIS

A. Applicable Legal Standard.

The Hancocks move to dismiss pursuant tdeffal Rule of CivilProcedure 12(b)(1).
When a defendant moves to dismiss a complaint or claim for lack of subject matter jurisdictig
the plaintiff bears the burden pfoving that the court has juristion to decide the claim.
Thornhill Publ’'n Co. v. Gen. Tel. & Elecs. Corp94 F.2d 730, 733 (9th Cir. 1979). A motion to
dismiss for lack of subject matter jurisdiction under Rule 12(b)(1) may be “facial or facBeadk”
Air for Everyone v. Meye73 F.3d 1035, 1039 (9th Cir. 2004). A facial attack on the
jurisdiction occurs when factual allegatiasfsthe complaint are taken as truéederation of
African Am. Contracts v. City of Oakland96 F.3d 1204, 1207 (9th Cir. 1996). The plaintiff is
then entitled to have those facts construetthénlight most favorable to him or hefederation of
African Am. Contractors96 F.3d at 1207. A factual attack subject matter jurisdiction occurs
when defendants challenge the attack of jurisdiction with #idavits or other evidence.
Thornhill, 594 F.2d at 733%ee also Leite v. Crane C@49 F.3d 1117, 1121 (9th Cir. 2014).

Where, as is the situation here, a defenti@ndes a factual attack, the plaintiff must
support ... jurisdictional allegations with ‘competroof,” under the same evidentiary standard
that governs in the summary judgment contexieite, 749 F.3d at 1121 (quotirtdertz Corp. v.
Friend, 559 U.S. 77, 96-97 (2010)). THestrict court may resolvénbse factual disputes itself,
unless “the existence of jurisdictiorriig on disputed factual issues[ld. at 1121-22 (citingsafe
Air for Everyone 373 F.3d at 1039-4@ugustine v. United States04 F.2d 1074, 1077 (9th
Cir.1983), andrhornhill, 594 F.2d at 733).

“Jurisdictional dismissals in cases premised on federal-question
jurisdiction are exceptional, and must satisfy the requirements
specified inBell v. Hood 327 U.S. 678[.]” Sun Valley Gas., Inc. v.
Ernst Enters., 711 F.2d 138, 140 (9th Cir.1983). IBell, the
Supreme Court determined that jurisdictional dismissals are
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warranted “where the alleged claim under the constitution or federal
statutes clearly appears to bematerial and made solely for the
purpose of obtaining federal jurision or where such claim is
wholly insubstantial anttivolous.” 327 U.S. at 682—-83.

We have held that ajf{irisdictional findingof genuinely disputed
facts is inappropriate when ‘the jurisdictional issue and substantive
issues are so intertwined thalhe question of jurisdiction is
dependent on the resolution of faak issues going to the merits' of
an action.” Sun Valley 711 F.2d at 139 (quotindugustine v.
United States704 F.2d 1074, 1077 (9th Cir.1983)). The question of
jurisdiction and the merits of an action are intertwined where “a
statute provides the basis for badkle subject matter jurisdiction of
the federal court and the plaintiff's substantive claim for relief.”

Safe Air for Everyone373 F.3d at 1039-40.
B. Patten Has M et His Burden to Show the Court Has Subject Matter Jurisdiction.

The Hancocks argue thaetiCourt lacks jurisdiction ovehe ADA claim, because the
laundry room is not a “publiccaommodation,” under the ADA. lgeneral, residential apartment
complexes do not fall within the scope of hBA’s definition of public accommodation. 42
U.S.C. § 12181(7)(A)-(L)see also Independent Housing Services of San Francisco v. Fillmor
Center Associate840 F. Supp. 1328, 1344 n.14 (N.D. Cal. 199Bin@ legislativehistory of the
ADA for the proposition that the term “otheragks of lodging” does natclude residential
facilities). However, “areas withimultifamily residential facilitieshat qualify as places of public
accommodation are covered by the ADAse of the areas is not litad exclusively to owners,
residents, and their guestsDepartment of Justice, Ameans with Disabilities Act Title IlI
Technical Assistance Manual Covering Publezcémmodations and Commercial Facilities, 8 1114
1.2000 (1994 Supp.) (emphasis added).

Mr. Hancock attests théftlhe washer and dryer facilittedescribed in the Complaint at
the [Complex] are exclusively for tenant use aredglneral public is not invited or permitted to
use the washer and dryer facilgie (Docket No. 23-1, Declarat of Leland Hancock, §5.) Mr.
Hancock also attests that a residef the Complex serves as am-site manager. (Docket No. 30-
1, Reply Declaration of Leland Haock (“Hancock Reply Decl.”f] 2.) Mr. Hancock further
attests that one of the duties o# thn-site manager is to open the washer and dryer facilities at

Complex at 9:00 a.m. and close and lock théifies at 9:00 p.m. Hattests that he has

D
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instructed the on-site mager that “the washer and dryer féieis are for the use of tenants and
their guests.” If., 11 3-4.)

In response, Patten submits a declaratiomfhis counsel, who attests that during an
inspection of the Complex, hedtind at least two coin-operatkedindry rooms upstairs. The
doors to both laundry rooms were open. Tlegis no active mechanism to limit access to
residents. There was no mechanism to restdcess from non-resids. | saw no signs
indicating that the laundry roomgere open to tenants only.” ¢bket No. 18, Declaration of Sam
Taherian, 11 17-18, Ex. B.)

Patten also submits a declaration from AntveoGuyton, who attests that he worked as &
“cleanup person” for the property manager.o¢ket No. 20, Declarain of Antwoine Guyton
(“Guyton Decl.”), 1 1.) According to MiGuyton, “[fl[rom at bast September 2014 through
present, the laundry facilities Ve@been open to the public. The doors of the laundry facilities
have always been wide open, even into tigatii and “[tlhere is n&@ign indicating the laundry
rooms are restricted to tenantsltl.( 11 5-6.) Patten also submits a declaration from Eugene
Patrick Green, who describes himself as a “ieamts (Docket No. 21Declaration of Eugene
Patrick Green, § 1.) Mr. Green attests thah&e been using the laundry rooms on the second
floor of the Complex since the first half of 2015d.( 3.)

The Court concludes that Patten has met hiddsuto show that therare disputed issues
of fact on the issue of whetheetlaundry room is limited to tenantsse or is open to the general
public. Because the statute that provides thesliasthe Court’s jurisdiction also provides the
basis for Patten’s substantive claim for relief, badause, at this stage of the litigation, the Cou
cannot say Patten’s claims are frivoloug @ourt DENIES the motion to dismisSee, e.g.,
Thornhill, 594 F.2d 730, 734 (9th Cir.1979) (“[W]hemstatute provides the basis for both the
subject matter jurisdiction of the federal court and the plaintiffs’ substantive claim for relief, a
motion to dismiss for lack of sudggt matter jurisdiction rather théor failure to state a claim is
proper only when the allegations of the complaint are frivolous.”) (quotation omitted).
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CONCLUSION

For theforegoing easons, th€ourt DENIES the Haoock’s motbn to dismis. The
Caurt’s ruling, however, $ without pegjudice to the Hancocks renewing lis argumaet by way of
aproperly notced motiorfor summay judgment.

Although the Defadants aredcated in ths District, Raintiff and te Comple are located
in the Eastermistrict of California. Courts may transfer a asesua spote under thedoctrine of
forum non comeniens, asodified at28 U.S.C. §1404(a), sdong as theoarties are fist given tle
opportunity topresent theiviews on be issue.” Costlow v.\Weeks 790 F2d 1486, 488 (9th Cir.
1986). Accodingly, the @rties are HREBY ORDERED toshow causeavhy the Cart should
not transfer the case to taUnited Stées DistrictCourt for the Eastern Dstrict of Calfornia,
pursuant to 28J.S.C. segbn 1404(a).The CourtOrders thaPatten’s rggonse to ths Order to
Show Cause kall be dueby January 9, 2016. Tl Hancocks responsetsll be dueby no later
than Februaryl2, 2016. Btten may fie a reply lp February 9, 2016. e Court shlissue an

Order regardig transfer ace Patten &s filed hisreply.

Q /J/%MW

JEFFRE \;(a wr—y)‘
Unlted Stdtes Digfrict Judge

IT 1S SO OMERED.
Dated: Januar 14, 2016




