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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

STEVE FERRARI, ET AL .,
Case No. 15-cv-04379-YGR

Plaintiffs,
ORDER GRANTING MOTIONS To DIsmISS
V. SECOND AMENDED COMPLAINT WITHOUT
LEAVE TO AMEND

M ERCEDES-BENzZ USA,LLC, ETAL.,
Dkt Nos. 73, 81, and 86

Defendants.

Plaintiffs Steve Ferrargt al. bring the instant putativelass action against defendants
Mercedes-Benz USA, LLC (MBUSA), Ernst lneSteve Cannon, Dietmar Exler, Autobahn, Inc.
dba Autobahn Motors, Joe Cox, David Ahlheim, Sonic Automotive Inc., O. Bruton Smith; and
Speedway Motorsports, Inc., alleging claims {a): violation of 18 U.S.C. sections 1961 et seq.,
the Racketeer Influenced and Corrupt OrganzestiAct (“RICO”) against Lieb, Cannon, Exler,
Cox, and Smith (Claims One through Six) andestaiv claims for (2) \alation of California
Business & Professions Code section 17500F#ise Advertising Law (“FAL”) against all
defendants; (3) fraud; (4) fraudulent concealmentnégligent misrepresentation; (6) violation of
California Business & Professions Code secti@d@00, the Unfair Compéion Law (“UCL"); and
(7) negligence.

Presently before the Courteathree motions to dismiss the Second Amended Complaint
by: (1) defendant Mercedes-Benz USA, LLGQdvetmar Exler ("MBUSA”) (Dkt. No. 73); (2)
defendants Autobahn, Inc., David Ahlheim, Jax Q0. Bruton Smith, and Sonic Automotive Inc
(collectively, “Autobahn”) (Dkt. No. 86);ra (3) defendant Speedway Motorsports, Inc.
(“Speedway”) (Dkt. No. 81).
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Having carefully considered the papers submitted, the pleadings including the operati
Second Amended Complaint, and titeer matters in the record, afwl the reasons stated herein
the CourtGRANTS the motiondVITHOUT LEAVE TO AMEND. Plaintiffs have failed to allege a
RICO enterprise after being granted leave temartwice. Their failure to state a cognizable
enterprise in the Second Amendadmplaint indicates that anyrther attempts to amend would
be futile. The RICO claims are theref@esmISSED WITH PREJUDICE.

Because the RICO claims cannot be statexlb#sis for the Court’s alleged supplemental
jurisdiction over the remainingade law claims is lackingSee28 U.S.C. § 1367(c)(3).
Therefore, the state law claims &sMISSED WITHOUT PREJUDICE.

As to Speedway, its motion to dismiss the state law claims, the only claims alleged ag
it, is DENIED AsM 00T in light of the dismissal of all setaw claims for lack of supplemental
jurisdiction?

l. PROCEDURAL HISTORY

Plaintiffs filed their original complairteptember 24, 2015. The Court granted in part
motions to dismiss the original complaifthe Court found, among other things, that the
allegations of plaintiffs’ RICO eim, and particularly the “enteiipe” and “person” elements of
the claim, were insufficient, and gave plaintifave to amend. (Dkt. No. 50 at 3-4.) Plaintiffs
filed a First Amended Complaint (Dkt. N63) and defendants MBUSA and Autobahn again
moved to dismiss on a number of grounds, includiigre to allege a RICO enterprise. In the
hearing on that motion, the Courtmtever the RICO allegations @etail and ordered plaintiffs
to set forth, for each named defendant, theluot) the predicate acts, how the defendant
participated in the operation or managemergroénterprise, and the pattern of racketeering

activity. (Dkt. No. 69Transcript] at 3-6see alsdkt. No. 62 [order]). The Court specifically

! Defendant Speedway Motorsports moveditmiss under Rules 12(b)(2) for lack of
personal jurisdiction based upon insufficient minimaontacts with California, and 12(b)(6) for
failure to state a claim on a variety of groundsyaB as failure to seek leave to amend to name
Speedway Motorsports as a defendant. ThetGmas not reach the nisrof the arguments
raised, since it finds that tlstate law claims should be dis®ed for lack of a basis for
supplemental jurisdiction.
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admonished plaintiffs to refrain from simplycorporating allegations by reference as they had
done previously, but to identify the predicatésdor each defendant, and how that defendant
played a role in the alleged RIGfterprise. (Transcript at 4-5.)

Plaintiffs then filed a Second Amendedr@alaint (Dkt. No. 66, “SAC”), which added
several new individual defendarasd new allegations meant to cure the deficiencies previously
identified, plus state law claims against a r@@sporation, Speedway Motorsports, Inc. The SAC
named six individual defendants: Ernstlbi¢he CEO of MBUSArom 2006-2011; Steve
Cannon, the CEO of MBUSA fro2011-2015; Dietmar Exlethe CEO of MBUSA from 2016-
present; Joe Cox, Autobahn’s General Mana@eBruton Smith, Sonic’s CEO. The SAC
dropped RICO allegations against MBUSA anddkahn, Inc. in favor of naming Lieb, Cannon,
Exler, Cox, Ahlheim, and Smiths the RICO defendants.

The instant motions followed.

Il. ANALYSIS
A. RICO Elements

The RICO enterprise statute provides:

It shall be unlawful for anperson employed by or associated wihy
enterprise engaged in, or the activities of igh affect, interstate or foreign
commerce, to conduct or participate, dthe or indirecty, in the conduct of
such enterprise’s affairs through a pattefmacketeering aatity or collection
of unlawful debt.

18 U.S.C. 8 1962(c) (emphasis suppliede also Odom v. Microsoft Corg86 F.3d 541, 547
(9th Cir. 2007). A claim under RICO requiregadling: (1) conduct (2) @n enterprise (3)
through a pattern (4) of racketaey activity (or “predicate acts(5) causing injury to the
plaintiff's “business or property.”Seel8 U.S.C. § 1962(cpdom v. Microsoft Corp486 F.3d
541, 547 (9th Cir. 20076 bang; Living Designs, Inc. v. E. I. Dupont de Numours and @31
F.3d 353, 361 (9th Cir. 2005)ert. denied126 S.Ct. 2861 (2006). “Raeteering activity” is
defined in 18 U.S.C. section 1961(1)(B)imsluding any act “indictable” under certain
enumerated federal criminal statutes, and a “pdttaust be at least twpredicate acts that are

indictable. Seel8 U.S.C. § 1961(1), (5kiving Designs431 F.3d at 361Howard v. Am. Online
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Inc., 208 F.3d 741, 748 (9th Cir. 2000).

To be liable under section 1962(c), the defemdperson” must participate in the
operation or management of the alleged “enterpri&eves v. Ernst & Youn§07 U.S. 170
(1993) (one must participate inetloperation or management of g@erprise itself in order to be
subject to § 1962(c) liability)More specifically, undesection 1962(c) one must allege and prov
the existence of two distthentities: (1) a persone. the one to be held liable under the statute;
and (2) an “enterprisej’e. the entity conducting its affaiterough a pattern of racketeering
activity. Cedric Kushner Promotions, Ltd. v. Kig33 U.S. 158, 161 (2001)King”). The
“enterprise” cannot “simply [behe same ‘person’ referred to by a different nartee.”"RICO
enterprise liability “depends on showing that the defendants conducted or participated in the
conduct of theénterprise’saffairs,” not just theiown affairs.” King, 533 U.S. at 163 (quoting
Revesb07 U.S. at 185.) A corporate employee malidi#e as a “person” if the employee uses
the corporation as a vehicle for conducting alawful RICO pattern ofacketeering activityld.
at 164-65. However, the requirement that themgant and enterprisge distinct from one
another “cannot be evaded by alleging that aaatpn has violated the statute by conducting a
enterprise that consists of itself plusa some of its officers or employeesCruz v.
FXDirectDealer, LLC 720 F.3d 115, 121 (2d Cir. 2013).

The alleged predicate acts here are mail ame fraud. Such acts must be pleaded with
particularity as to the time, place, content of] garties to the fraudulent communications in ord
to allege the predicate aadf mail or wire fraud.SeeFed. R. Civ. P. 9(b)Edwards v. Marin
Park, Inc.,356 F.3d 1058, 1066-66 (9th Cir.2004) (among odipecifics, complaint must allege

identities of the parties to the misrepresentatibajicaster Cmty. Hosp. v. Antelope Valley Hosp.

Dist., 940 F.2d 397, 405 (9th Cir. 1991) (allegationsenasufficiently particular for mail fraud
where “no specific mailings are mentioned” but ottlsit mailings were made in the applicable
time period).

B. Sufficiency of SAC’s RICO Alegations (Claims 1 through 6)

Here, the SAC'’s allegations about who oratvbonstitutes the RICO enterprise and how

the alleged RICO “persons” areblia for the conduct of that empgise are vague, confusing, and
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contradictory, with the result thab plausible RICO enterprise claim is stated. The SAC now
alleges the existence of four differéiCO enterprises: MBUSA (SAC { 77, 181, 189);
Autobahn (d. 11 198, 310, 312); Sonid( 11376, 410); and Speedwadg. (11 376, 410). The
SAC does not explain how or if those four differ&ICO enterprises rakato each other and,
indeed, no “associated-in-fact” enterprise is alleged to exist. Rather, each of the companies
alleged to be a separate enterprise, and eadegedlto have been “corruptly influenced” by thei
identified individual coporate employees.

With respect to Lieb, Cannon, and Exler, thex little more allged than that they
“corruptly influenced” the corporate enterprisehe SAC now alleges that MBUSA is the
enterprise, and its successionG#Os (Lieb, Cannon, Exler) affee “persons” liable for the
conduct of the RICO enterprise. As to eackhefCEOs, the SAC alleges that the individual
“corruptly influenced” the enterprise known as MBAJBI actions taken in his capacity as CEO,
and that such conduct constitutes mail and wire frale.f{ 77, 80, 181, 189.) The alleged wire
fraud is statements on the MBUSA websited ¢he alleged mail fraud is dissemination of
brochures, ads and invoices. T®&C alleges a variety of diffenétypes of schemes undertaken
by MBUSA:

¢ allowing issuance of a Certified Pre-Owned watyahat is false and void or voidable by
virtue of use of a fuel additive called zMad.(1 87, 88);

e false advertising indicating that Genuine Mercedes-Benz (“GMB”) original equipment
manufacturer (“OEM”) parts arsuperior or longer lastirtgan non-OEM parts, despite
knowledge that the actual data did not suppoch claims of superior longevitigd ({1 94,
95);

e statements on MBUSA'’s websites indicating tlvatk done at an authorized dealer will bg
with GMB/OEM parts id. 1 86);

e issued a GMB/OEM parts warranty as setifan the back of Autobahn’s invoices,
making it appear that all partised were GMB/OEM partsl (11 103, 104); and

e creating an “image of excellence” and “befultad campaign,” displayed at Autobahn,

causing plaintiffs to believe thahly GMB/OEM parts would be usei(] 108).
5
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Leaving aside the question of whether any of teaiduct could constitutgredicate acts for a
RICO claim, the allegations do not describe cohadfiany of the defendant CEOs. Lieb himself
is alleged to have “influenced” MBUSH undertake this conduct, no moréd. { 87, 94, 97,
106, 109, 131). The allegations against Cannon areegh he is alleged to have “corruptly
influenced” MBUSA and to have been Pregidand CEO of MBUSA from 2011-2015, with the
remainder of the claim simply incorporatingetbame allegations as made against Liéh. {
181-183.) And the allegations against Exlehpvwonly became the present CEO of MBUSA afte
the dates alleged for the specific conduct here even thinner and more conclusory, simply
incorporating the alleg@ns preceding it. I¢. 11 188-191.) These alldgas are insufficient to
allege that Lieb, Cannon, or Exler conducteg@anticipated in the conduct of a racketeering
enterprise, rather than just the busines8IBIJSA separate and apart from any alleged
racketeering actsCf. King, 533 U.S. at 163. Unlike the condwé the sole shareholder in King,
in which he individually engaged indictable acts and actedpart through the corporation, here
the allegations simply imply thainy CEO could be a proper RIC@erson” if the corporation is
engaged in fraudulent conduct thataives the use of the wires or mail. Even a liberal reading
the RICO pleading requirements is stretcheth&breaking point with such a theory.

With respect to Ahlheim and Cox, the allegatians more detailed but still fail to state a
RICO claim. Plaintiffs allegéhat Autobahn Motors was a RIGEterprise. (SAC T 198, 310.)
Ahlheim was first a parts department manager, ffirad Operations Direct, then Director of
Parts and Service for Autobahn Motors; Cox wagyhreeral manager. Ahlheim is alleged to hav
“corruptly influenced” Autobahn, and is alstleged to have “implemented, monitored, and
managed” the OEM fraud schemed. (1 198, 200.) Ahlheim is alleged to have known and
implemented the program whereby Autobahn p@shasing non-OEM parts, invoicing them at
OEM prices, and using OEM parts nuenb in the repair invoicesld( 11 239, 240, 277, 279,
280.) He is also alleged to have “implensstitthe website and “penitted” issuance of
warranties for certified pre-owned vehicliespite use of the zMax additivdd.(] 276, 283.)
Cox is alleged to have “permitted, ratified, and allowed” Ahlheim to buy various non-OEM pa

(id. 9 337) and to have “influenceAutobahn to have website ads that say Autobahn uses OEN
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parts {d. 1 341). Other allegations of specificcuict are alleged toave been undertakéy
Autobahn, which plaintiffs have not maed as a RICO defendant. Even if these allegations we
sufficient to state that Ahlheim and Cox playedl@ in a RICO enterprise, distinct from their
simply being officers of the alledesnterprise at the time, the SAGes not allege with specificity
the predicate acts of wire fraud and mail framrdspecifics about how Lieb, Cannon, or Exler
participated in that conduct.

As to defendant Smith, the allegations aw tie “corruptly influenced” two separate
enterprises: Sonic Automotive and Speedway Metats, Inc., neither of which were named as
defendants in this claim for reliefld( 19 376, 410.) Rather, Smith is alleged to have “used the
following modes of interstate commerceatcomplish this corrupt influence on Sonic
Automotive by wire fraud and mail fraud”: (1) mifraud through ads on the zMax and Sonic
Automotive websites, and in email communicatiaith marketing staff bout those ads’ creation
(Id. 9171 378, 379, 380); and (2) mail fraud throughotthures, ads, and invoices” disseminated
through the mails. The allegationstbé claim against Smith posit thatitobahn’s website and
Autobahn’s newsletters and invoicésd plaintiffs to believenly GMB/OEM parts would be
used. [d. § 383.) Again, the SAC does not allegeafic details of any mail or wire fraud
engaged in by Smith, as the RICO defendamit,any such conduct by Sonic and Speedway, the
RICO enterprises. These allegations are insufficient to state a RICO claim against Smith.

In short, the allegations of the SAC migktate a simple claim for fraud or unfair busines|
practices by their respective companies, but teegot allege that ehindividual defendants
participated in a pattern of raefleering acts by a RICO enterprise.

Thus the allegations of a RICO enterpmse insufficient and the RICO claims (Claims

%2 The Court notes that the website printoutnerieed in the SAC, attached as Exhibit D,
does not indicate that Autobahn only uses OEM phutsthat “[o]ur serice center has access to
OEM Certified auto parts and accessories.” (SEXh. D. ECF 66-1 at 25.) Further, the warrant
information on the back of the invoice exemptarludes a separate statement of a “Parts
Warranty for Non-Mercedes-Benz Parts'tive lower left corner of that pagéd( Exh. C.)

Further, the alleged “newsletter” at Exhibit Gthe SAC appears to be part of an owners’ manux
and part of a service form, neither of which e@pfalse, much less to have been disseminated
through the mails. Thus, the allegais lack plausibility even tallege garden variety fraud.
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One through Six) must be dismissed.

C. Supplemental Jurisdiction Over State Law Claims (Claims Seven to Eleven)

As alleged in the SAC, subject matter jurigidic over plaintiffs’ state law claims depends
upon the Court taking supplemental jurisdiction parg to 28 U.S.C. section 1367(a). While a
district court retains discretido exercise supplemental juristion over state law claims after
dismissing all federal claims, the Supreme Court has instrtie@étin the usual case in which all
federal-law claims are eliminated before triak thalance of factors tee considered under the
pendent jurisdiction doctrine—judicial econonepnvenience, fairness, and comity—will point
toward declining to exercise jurisdioti over the remaining state-law clainGarnegie-Mellon
Univ. v. Cohill 484 U.S. 343, 350 n.7 (1988). “When the bedaaf these factors indicates that a
case properly belongs in stateuct, as when the federal-laskaims have dropped out of the
lawsuit in its early stagesid only state-law claims remathg federal court should decline the
exercise of jurisdiction by disssing the case without prejudicéd’; see Oliver v. Ralphs
Grocery Co, 654 F.3d 903, 911 (9th Cir. 2011) (citiGgrnegie-Mellorand holding that, “the
balance of the factors of ‘judicial economy, comesace, fairness, and comity’ did not ‘tip in
favor of retaining the state-law claimedter the dismissal of the ADA claim”).

Here, where there is pendistate litigation between many of the parties to the instant
action on similar allegations, the factors of gidi economy, convenience, fairness, and comity
favor dismissal of the state law claims withowgjpdice to raising thenm the state court.

Therefore, the motions of MBUSA and Autdiveto dismiss the state law claims against
those defendants a@RANTED and the claims dismissed without prejudice. As a consequence

defendant Speedway Motorsports’ motion tentiss these state law claims is moot.

® The Court also notes that the allégas about the conduct of the enterprise the
alleged OEM parts fraud, are conclusand contradict each othetCqmpareassertions that
MBUSA participated in Autobahn’s atyed fraud [SAC 1 86, 80-82, 86, 91-93, 116-119, 120-
123]with allegations that MBUSA investigated aoat a stop to the OEM fraud (“conducted an
investigation into Autobahn’s frauduleodnduct, confirmedthat it did on §ic] fact occur; ordered
it to stop.” jd. 138]; “took immediate efforts to regaiAutobahn Motors to stop the use [of]
non-OEM parts.”id. 1134],with allegations that “[i]t may bthat Mercedes-Benz USA is a
victim of the fraudulent conduct agell, and truly ‘did not know.” {d.  267].)
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1. CONCLUSION

For the foregoing reasons, the motions to dismiss of Autobahn and MBU&RargED
WITHOUT LEAVE TO AMEND.*

The motion to dismiss of defendant Speedway Motorsports, IDENED ASMOOT in
light of the dismissal of the state law dha for lack of supplemental jurisdiction.

This action iDismisSseD with prejudice as to the RICOatins and without prejudice as to
all the pendent state law claims.

The Clerk is directed to close the file.

This order terminates Docket Nos. 73, 81, and 86.

Lypone Mgptoflecs

04 YVONNE GONZALEZ ROGERS
UNITED STATES DISTRICT JUDGE

T 1SS0 ORDERED.

Dated: December 12, 2016

* In plaintiffs’ December 6, 2013 filing (DkNo. 115), they requested that the Court
consider evidence apparently not referencetieir SAC, but filed in conjunction with their
motion for a preliminary injunction, in order tietermine whether the complaint should be
dismissed or if leave to amend should be gn#hile noting that considering evidence in
connection with the motions would beppropriate, and that theegkenth hour request to do so is
likewise improper, the Court hasviewed plaintiffs’ motion for preliminary injunction and finds
that no different result is warranted herdathe viability of the RICO claims.
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