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\. Local 38 Defined Benefit Pension Plan v. Truste...Fitters National Pension Fund Doc

UNITED STATES DISTRICT COURT

NORTHERNDISTRICT OFCALIFORNIA

TRUSTEES OF THE U.A. LOCAL 38 DEFINED Case N0.15-cv-04703-Y®R
BENEFIT PENSION PLAN,

L ORDER ON CROSSPETITIONS
Plaintiff,

VS. Re: Dkt. Nos. 1, 17

TRUSTEES OF THE PLUMBERS AND PIPE
FITTERS NATIONAL PENSION FUND,

Defendant.

This dispute originally came before thewt in a declaratory judgment action filed by
plaintiff Trustees of the U.A. Laal 38 Defined Benefit Pension Plghocal 38”), requesting that th
Court declare whether ERISA or the common &dwontracts applietb the parties’ ongoing
arbitration dispute Trustees of the U.A. Local 38 Defined Benefit Pension Plan v. Trustees of
Plumbers Pipe Fitters National Pension Fu@hse No. 13-cv-5528-YGR (tlRelated Case”). Th
Court found that the Federal Arlatron Act (“FAA”) required the chae of law issue to be decide

by the arbitrator and dismisseddad 38’s declaratory action. (Retd Case, Dkt. No.46.) Local 3
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appealed and sought a stay of @&etion pending appeal, which was denied by both this Court and th

Ninth Circuit. The arbitration proceeded, and omilA, 2015, the arbitrator issued his decision ¢
liability finding that Local 38 must pay defendant$trees of the Plumbers and Pipe Fitters Natiq
Pension Fund (“NPF”) full-rate reciprocity (theiability Award”). Then, on August 13, 2015 the
arbitrator issued a damages dem, ordering Local 38 teeciprocate certaiamployer contribution

to NPF (the “Damages Award”).
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Local 38 filed a petition toacate the Damages Award (DkioNL) and NPF filed a cross

petition to confirm the Liabilittand Damages Awards (Dkt. No. 1 Hlaving carefully considered the

papers submitted, and for the reasons set forth below, the @®uHS the petition to vacate,
GRANTS the petition to confirm, an@oNFIRMS the Liability and Damages Awards. None of the
bases for vacatur proffered by Local 38 satisfy @fmthhe grounds specified in 9 U.S.C. § 10(a) fo
vacating an arbitration award. The standariigh and Local 38 has not met its burden.
l. BACKGROUND
Plaintiff Local 38 and defendant NPF are bsitimatories to the United Association Pensi
Reciprocal Agreement (the “Agreement”). (DK. 1-1, “Baker Decl.,” Exh. 4.) By way of

background and summary, the Agreement’s purpose is to facilitate the traesfecjprocation, of

=

DN

funds when members of one localamvisit and work in the territorgf another local union. In such

cases, the traveling member’'s employer makes pemrsintributions into the visited local’s pensid
fund. The Agreement then requires reciprocityholse “employer contributions” from the visited
fund to the member’s home fund.

The instant dispute concerns whether L&&ivas reciprocating to NPF all of the

contributions it received on behalf of travelerhose home fund was NPF, as NPF contends is

required under the Agreement. On January 307 2RPF first demanded “full reciprocity for NPF

Travelers” from Local 38. (Baker Decl., Exh. 2PF sent dozens of similar demand letters to
Local 38 throughout the ensuing years. TherDib3he parties submitted their ongoing dispute
reciprocity coordinator in attempt to resolve tiegedly deficient contibutions, pursuant to the
Agreement. NPF’s demand through the recippyomordinator included approximately $100,000
full-rate reciprocity contributions, as well as additional $100,000 in Pension Protection Act
(“PPA") contributions. The istant dispute focuses on théda category, or whether PPA
contributions are “employer contributionsithin the meaning of the Agreement.

The reciprocity coordinator process proved unsuccessful and NPF initiated arbitration
forth in the Agreement. On a November 20b8ference call with the hitrator, the parties

discovered they disagreed as to whether ERISAelath of contracts shouklgpply to the arbitrated
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claims. The arbitrator directed Local 38 tonlgria declaratory judgmenttamn in federal court to
determine which body of law would apply.

A. Related Case Proceedings

On November 27, 2013, Local 38 filed a declamagction requesting this Court “guide th¢

Arbitrator in resolving the dmute between the parties.” (Rtdd Case, Dkt. No. 1 1 44.)

Specifically, Local 38 sought the Court’s determioraiof whether ERISA or the law of contracts

should apply in the arbitration. NPF movedlismiss on subject matter jurisdiction grounds. The

U

Court ultimately dismissed the declaratory judgrnaction, finding that the Agreement and the HAA

precluded the Court from entertaining Locals882quest. (Related Case, Dkt. No. 46.)

The Agreement gave the arbitvatthe authority to resolvelje underlying] dispute in total,

which includes determining what law applies asealfwate determination for the ultimate resolution.”

(Id. at 5:3-4.) Regardless of whet the arbitrator offered to cetteés authority and allow the Court
to decide the issue, the Court found that NPF did not agree thereto. riiég paperly invoked the

arbitrator’s authority to resolvbeir dispute and such authorityncent be unilaterallyransferred to

174

the federal courts. Accepting tal 38’s invitation would contraveribe Agreement and purposes of

the FAA. Thus, the Court declined to intervenamongoing arbitration on a matter directly within

the purview of the arbitrator’s authority:

For this Court to entertain questions properly before an arbitrator in
advance of any final arbitration decisions would work an end-run
around the [FAA’s] limited and deferealt standard of judicial review

for final arbitral awards.

(Id. at 6:12-15.)
Plaintiffs thereafter appealed this Court’s dem to the Ninth CircuiCourt of Appeals (the
“Ninth Circuit Appeal”) anddok the position thahe arbitration shodlbe postponed pending

resolution of their appeal.S€eBaker Decl., Exh. 16.) NPF disagread,did the arbitrator — although

he did acknowledge that he wdutonor any court-ordered stayseg id, Exhs. 7, 14-15.) Plaintiff
then requested that this Coarter a stay of the arbitratiggending the Ninth Circuit Appeal.

(Related Case, Dkt. No. 50.) Both this Court ardNIimth Circuit rejected Local 38’s bids fora s
(Id. Dkt. No. 54; Dkt. No. 17-1, “Malone Decl.,” ExB.) The Ninth Circuit Appeal was fully brief
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as of April 6, 2015. On October 21, 2015, NPF movedidmiss the appeal as moot, and the bri
on NPF’s motion to dismiss is likewise complete.
B. Arbitration Proceedings
In December 2014, following Local 38’s unsuccakaftempts at a stay, the arbitration

proceeded with briefing on the choice of law ess®n January 5, 2015, the arbitrator ruled that
contract law — not ERISA — should apply to the utyieg reciprocity dispute.(Baker Decl., Exh.
21.) The arbitrator concluded tHardinary contract law and intemgtation principles would apply
the claim here.” Ifl.) On January 13, 2015, the first daytloé evidentiary poceeding, the parties

stipulated to bifurcating thigability and damages portions tife proceedings as follows:

The parties have stipukd that if — and | undine that — there is any
liability found, that theamounts due would be remanded to the parties
but that | would retain jurisdictiom the event the parties cannot agree
thereon.

(Malone Decl., Exh. 7 at 17.) Theb#rator then presided overt@o-day evidentiary proceeding.
On April 6, 2015, the arbitrator made a li#tlgidetermination in favor of NPF, requiring
Local 38 to “pay for travelers covered by thBmRpension fund the full amounts of employer pen
contributions made on their behalf while workind_mcal 38’s jurisdiction.” (Liability Award, Bak
Decl., Exh. 35 at 20.) The arbitrator further helat tithe doctrine of unclearands did not apply to
NPF’s claims because, if NPF had wai hands, then so did Local 38d. @t 14-16.) The arbitrat
also rejected Local 38’s statuiélimitations defense, finding & no time limit applied to NPF’s
claims, and even if one did, it had been &hly tolled by NPF’s ongoing engagement in the
Agreement’s dispute resolution procesksl. &t 17-20.) Based thereand pursuant tthe parties’
stipulation to bifurcate proceedings, the arbitraémnanded the issue of damages to the partids.
The parties returned to the arbitrator wikiegy were unable to resolve whether Local 38 |
obligated to reciprocate PPA cabutions. Following an exchange of briefs on the matter, the
arbitrator again ruled in favaf NPF, finding that PPA contrilbions are “employer contributions”
and must be reciprocated under the Agreem@amages Award, Baker Decl., Exh. 1.) The

arbitrator ordered Local 38 to pay mahan $200,000 in PPA contributions to NPF.
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Local 38 timely filed a petition to va@athe Damages Award pursuant to the FANPF the
filed its counter petition to confirm both the Libly Award and the Damages Award pursuant to
FAA and the California Arbitration Act (“CAA"f.

Il ERISA PREEMPTION OF NPF’'S STATE L AW COUNTER PETITION

Local 38 puts forth a perfunctory argumerdttBERISA preempts NPF’s state law remedy
confirm the Liability and Damages Awards under the CARocal 38 summarily contends that “tt
Supreme Court held that ERA$re-empt[s] virtually alktate law remedies,” citingilot Life Ins. C(
v. Dedeaux481 U.S. 41, 54 (1987). (DKilo. 27 at 10:27-28.) Noticbly absent from Local 38’s
argument is any discussion of the Supreme Courtisgart test to determine whether a claim fall
within the scope of ERISA stan 502(a), such that is preempted by ERISA, as announdegtna
Health, Inc. v. Davila542 U.S. 200, 210 (2004). Und2avila, state law claims are preempted b

the

e

—d

<

! NPF contends that any arguments raised mal 88 with respect to the Liability Award

re

waived as untimely insofar as Local 38 failed to &lpetition to vacate with three months following
the Liability Award. See9 U.S.C. § 12 (petition to vacate mbst served “within three months after

the award is filed or delered”). However, the Court need me&ch this issue to resolve the inst
petitions. As an initial matteNPF has not clearly articulated whiof Local 38’s arguments is tin
barred. Although NPF attacks specific affirmatilefenses Local 38 raised in opposition to its
counter petition as time-barred, NPF does not exilaiv these grounds are saiintly distinct fron
grounds raised in Local 38’s openipgtition such that some are time-barred while others are n
For example, NPF contends that Local 38’s argument that “the arbitratoiraetaxkss of his powe
by ruling that state law governed the parties dispistéfne-barred because it concerns the choid
law determination (part of the Liability Award)ut does not make the same attack on Local 38’
similar argument that “the arbitrator exceetiexipowers by ignoring thearties’ agreement to
adjudicate the choice of law questiorfederal court.” In that regd, NPF’s inconsistent position i
not persuasive. More importantly, the Court findl®BLocal 38's arguments — timely or not — to
without merit. NPF’s waiveargument, therefore, is moot.

2 NPF invokes the CAA because it allows domftion of both the Liability Award and
Damages Award. Cal.Code.Civ.P. § 1288 (prawgch four-year window in which a petition to
confirm must be filed). This procedural mechantsmaonfirm the Liability Award does not affect
Court’s analysis. The FAA and CAA provide faacatur of an arbitteon award under similar
circumstances, and therefore, the Court mayidensederal authority interpreting the FAA in

adjudicating the cross petition under the CAReed v. Mutual Svc. Cord.06 Cal.App.4th 1359, 1.

4 (2003).

% Local 38 uses an introductory sentence andogegio argue that ERISA controls the inst:
dispute and then states that @aurt lacks “supplemental jurisdiofi.” (Dkt. No. 27 at 10:23-11:6
As Local 38 does not challenge jurisdiction gengralie Court construes the argument to take is
with NPF’s articulation of jusdiction only and addresses gtatement no further.
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ERISA if they are (1) brought by tiandividual, [who] at some poinih time, could have brought h
claim under ERISA 8§ 502(a)(1)(B)and (2) under circumstanceswhich “there is no other
independent legal duty that is ilgated by a defendant’s actiondd. at 210. Both prongs of the
Davila test must be satisfied for preemption to ocddarin Gen. Hosp. v. Modesto & Empire
Traction Co, 581 F.3d 941, 947 (9th Cir. 2009).

Here, the inquiry begins and ends with thetfm®ng. NPF’s claim to confirm the arbitrati
award under the CAA is not a colorable ERISA claifnustees of Local Union 580 Employee B¢
Funds v. General Fence, Coy2014 WL 1800428, at *8 (E.D.N.Y. Méb, 2014) (state law petitio|
to confirm arbitration award does not satisfy fPstvila prong). A CAA claim for confirmation of
arbitration award is governed by California confirmation law, not by ERISA. Because NPF's
petition under the CAA cannot be construed akan that could have been brought under ERIS
section 502(a), it is not preempteldl.

[I. STANDARD OF REVIEW

The role of the courts in reviewing #ration awards is extremely circumscribeslouthern
Cal. Gas Co. v. Util. Worke Union of Am., Local 132, AFL-C|@65 F.3d 787, 792 (9th Cir. 200
(citing Stead Motors v. Auto. Machinists Lod§86 F.2d 1200, 1208 n. 8 (9th Cir. 1989) (en bar]
The confirmation of an arbitration awasdmeant to be a summary proceedi®C. & K.B.
Investments, Inc. v. Wilsp826 F.3d 1096, 1105 (9th Cir. 2003). Section 9 of the FAA provide
when presented with an applicatimnconfirm an arbitration award,dtdistrict court “must grant st
an order unless the award is vacataddified, or corrected.” 9 U.G. 8§ 9. “Neither erroneous le
conclusions nor unsubstantiated fatfuadings justify federal court keew of an arbitral award.”
Bosack v. Soward86 F.3d 1096, 1102 (9th Cir. 2009) (quotiygpceraCorp. v. Prudential-Bache
Trade Servs., Inc341 F.3d 987, 994 (9th Cir. 2003)). Rather, grounds for vacating an award
limited to those specified by statutelall St. Associates, LLC v. Mattel, In652 U.S. 576, 584
(2008) (holding Section 10 providestRAA’s exclusive grounds for vacatof an arbitration awar

The FAA authorizes courts to vacateamard in limited circumstances, including:

(3) where the arbitrators wegglilty of misconduct in refusg to postpone the hearing, upd

sufficient cause shown ... or of any other misbabr by which the rights of any party hav
been prejudiced; or
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(4) where the arbitrators exceedhdir powers, or so imperfectgxecuted them that a mut
final, and definite award upon thelgeict matter submitted was not made.

9 U.S.C. § 10(a).

With respect to the fourth ground, arbitratorseed or fail to execute their powers sufficie
if the award constitutes a “mid@st disregard of the law” as “completely irrational.”Comedy Clul
Inc. v. Improv West Associajéb3 F.3d 1277, 1288 (9th Cir. 2009) (quotitmveragent, Inc. v.
Elec. Data Sys. Corp358 F.3d 1187, 1193 (9th Cir. 2004)); 9 U.SLQ(a)(4). ““Manifest disregar
of the law’ means something more than juseaor in the law or a flure on the part of the
arbitrators to understand or applgtlaw. It must be clear fromehrecord that the arbitrators [1]
recognized the applicable law and then [2] ignoredMithigan Mut. Ins. Cov. Unigard Sec. Ins.
Co,, 44 F.3d 826, 832 (9th Cir. 1995) (internal tdas omitted). “[T]o demonstrate manifest
disregard, the moving party must show that the atoitrunderst[oo]d and corcdly state[d] the law
but proceed[ed] to disregard the samaéB8sacksupra586 F.3d at 1104 (quotir@ollins v. D.R.
Horton, Inc, 505 F.3d 874, 879 (9th Cir. 2007)) (alterationsriginal). To make this showing, th
law alleged to have been ignorey the arbitrator “must be Wealefined, explicit, and clearly
applicable.” Carter v. Health Net of Cal., Inc374 F.3d 830, 838 (9th Cir. 2004) (quotierrill
Lynch v. Bobker808 F.2d 930, 934 (2d Cir. 1986)). An ardtior cannot manittly disregard the
law where “no binding precedent existed” on the issbellins, 505 F.3d at 883.

An award is completely irrational if it “faile draw its essence from the agreeme@dmed
Club, 553 F.3d at 1288 (quotirtdoffman v. Cargill, Ing.236 F.3d 458, 461-62 (8th Cir. 2001)). *
arbitration award ‘draws its essence from the agreement if the award is derived from the agr¢
viewed in light of the agreemeastlanguage and context, as welb#iser indications of the parties’
intentions.”” Lagstein v. Certain Underwriters at Lloyd’s, Lond@®7 F.3d 634, 642 (9th Cir. 201
(quotingBosacksupra 586 F.3d at 1106.) This standard iss$eed if the arbirator is arguably
interpreting the contract and thaterpretation is “plausible.’See idat 643;Sheet Metal Workers
Int'l Ass’n v. Arizona Mechanical & Stainless, In863 F.2d 647, 653 (9th Cir. 1988) (“as long a
arbitrator is even arguably constrg or applying the contrachd acting within the scope of his
authority, that a court is convinced he comnditéeserious error does not suffice to overturn his

decision”) (quotingJnited Paperworkers Intern. Union, AFL-CIO v. Misco, |84 U.S. 29, 36
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(1987)). “Section 10(a)’s limited grounds are ‘destjte preserve due process but not to permit
unnecessary public intrusion intayate arbitration procedures.’.S. Life Ins. Co. v. Superior N4
Ins. Co, 591 F.3d 1167, 1173 (9th Cir. 2010) (quotitygpcerg 341 F.3d at 998)). Ultimately, the
burden of establishing one of the enumerated grofardsacatur rests with the party seeking to
vacate the awardd.
IV.  DISCUSSION

Local 38 argues for vacatur on three grounds pursuant to Sections 10(a)(3) and (4), n
arbitrator’s: (A) refusal to posbne the arbitration proceedings during the pendency of the Nint
Circuit Appeal; (B) rulng on the choice of law issue about which Local 38 sought this Court’s
judgment in the Related Case; and (C) concluiahLocal 38 was obligated to reciprocate PPA
contributions made on behalf of NPF traveley NPF as “employer atributions” under the
Agreement. As set forth below, Local 38 failedrteet its burden on any of its proposed ground
vacate the Liability Award or the Damages Award.

A. Refusal to Stay Proceedings

Local 38 argues that the arbiwés denial of its rquest to impose an open-ended stay of
arbitration pending adjudication of the Nir@ircuit Appeal constitutes misconduct under the
meaning on 9 U.S.C. section 10(a){3)Vhile refusal to postpone a hearing upon a showing of
“sufficient cause” may constitute grounds for vacatder 9 U.S.C. section 10(a)(3), such condi
are not present here. As a threshold matter, L3®alpremise is unfounded. The arbitrator did |
“rewr[ite] the Parties’ agreement to have a fetleoarrt decide the choiagf law issue by informing
the Parties that he was ‘dissolving his offDkt. No. 1 at 22:17-18) tallow the declaratory
judgment action. This contentiorrectly contravenes this Couwstprevious finding that no such
agreement ever existbetween the parties. (Related Case, Dkt. Nos. 46, 54.) NPF expressly
declined Local 38’s offer to coast to the filing of the declamaty relief action and immediately

sought to dismiss that action. Thus, the fddbaais for Local 38’s argument lacks substance.

* Local 38 additionally states theite arbitrator’s refusing to stay the arbitration violated 9
U.S.C. section 10(a)(4), but citee authority in support thereof.

—
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Nor is the argument itself tenable. Lo88l makes no attempt to demonstrate that the
arbitrator had no “reasonable bagig’'deny the stay or that tkenial amounts to a “denial of
fundamental fairness,” as it must shtmbe entitled to vacatuiel Dorado School Dist. # 15 v.
Cont’l Cas. Co.247 F.3d 843, 848 (8th Cir. 200Eprdjour v. Washington Mut. Bapnk010 WL
2529093, at *5 (N.D.Cal. June 18, 2010). The Court fmalgrounds to concludedhthe arbitrator
decision to deny the stay had no wable basis when two federalusts — this Court and the Nint

Circuit — made the same determination. In fidgg Court found that entrof a stay would be

fundamentally unfair, and it would prejudice and kbebrm NPF in pursuing its claims efficiently.

(Related Case, Dkt. No. 54.) Acdngly, this basis for vacatur BENIED.

B. Choice of Law

Local 38 attacks the arbitrator’s ruling o tthoice of law issue by arguing that the ruling
itself exceeded the scope of his powe®eed U.S.C. § 10(a)(4). Specifically, Local 38 contend
that his ruling that state conttdaw governed NPF’s claims wastside the scope of his powers
because it was (1) not properly before him as the gatesed to allow this Court to decide the i
(2) in “manifest disregard” of thlaw of ERISA, and (3) completeigyrational as it was not derived
from the Agreement. The Court adskes each of these arguments in turn.

1. The Choice of Law Issue Wasoperly Before the Arbitrator

First, Local 38 contends that the choice @f lasue was not properhefore the arbitrator
because the parties agreed to bring a deolgrattion in federal court. As discussedprg this
Court has explicitly rejected such a contentonmultiple occasions. Furthermore, the Court
dismissed the declaratory action or thasis that the arbitrator — ath@ arbitrator alone — possess|
the authority to decide the choice of law issue. Thus, the choice of law issue was properly bé

arbitrator. It can only be vacated upon a showiagy tirs decision was in manifest disregard of th

> Local 38 also makes passing reference to miscandtitrespect to tharbitrator’s failure
to honor the parties’ alleged agreemenresolve the choice of law @iste in federal court. (Dkt. N
1 at 5:11-12.) This basis for vacatur fails for astetwo reasons. First, for the reasons discusse
Sections IV(A) and (B)(1)nfra, the Court found that no such agment existed. Second, Local {
wholly fails to develop or support this mswuct argument under 9 U.S.C. section 10(a)(3).
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law or was completely irrational uad9 U.S.C. section 10(a)(4kor the reasons discussed below

Local 38 has demonstrated neither.

2. The Choice of Law Decision Dot Manifestly Disregard ERISA

With respect to manifest disregard, Local 38 contends that Ninth Circuit precedent compels

the application of ERISA, not statentract law, to NPF’s claimdn particular, Local 38 argues thiat
the arbitrator’s decision that ERA does not preempt the arex@trary to the Ninth Circuit’s

decision inlT Corp. v. Gen. Am. Life Ins. Cd.07 F.3d 1415 (9th Cir. 1997). However, a decision

“contrary to” binding precedent is not necessarily in “manifest disregard” thereof. Local 38 does n

even attempt to address the stadds manifest disregard byswing first that the arbitrator
recognized the applicability & Corp, and second, that he then ignoredhtichigan Mut, 44 F.3d
at 832. This failure is unsurprisiggven the arbitrator did not addrd3sCorp.in his decision. Local
38 is therefore left argng that the arbitratancorrectly concludedhat “ordinary contract law and
interpretation principles wouldpaly to the claim here.” (Bakdecl., Exh. 21.) Reduced to its
essence, Local 38's argument is the arbitratade an “erroneous legal conclusion” and nothing
more. Kyocerg 341 F.3d at 994 (“Neither erroneous legahclusions nor unsubstantiated factuall
findings justify federal court keéew of an arbitral award...”)Local 38’s effort to reframe legal errpr
into manifest disregard of the law does not pade. It simply cannot justify federal court
intervention in the dnitration award.

3. The Choice of Law Desion Was Not Irrational

With respect to irrationality, Lo¢&88 argues that the arbitratoggpplication of contract law [to

the underlying dispute was completely irrational insofar as his decision was not derived from|the

Agreement. Again, Local 38’s argument ignoresléigal standard for shong that an arbitration
decision was completely irrational. This argument, at most, goes toward the correctness of the
arbitrator’s interpretation the Agreement. “Un@et0(a)(4), the question for a judge is not whether
the arbitrator construed the pagt contract correctly, but whatr he construed it at all.Oxford
Health Plans LLC v. Suttef33 S.Ct. 2064, 2071 (2013)0 prevail, Local 38 would have to

establish the arbitrator was noteevarguably interpreting the Agreemdout if he were, that his was
not a “plausible” interpretation theredgheet Metal Worker863 F.2d at 653. The arbitrator

10
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unquestionably construed the Agreement in makisghoice of law determination. Indeed, the
arbitrator specifically referenc&ection 10 of the Agreement, the same portion on which Local
now relies to argue for a contrary resutbeéBaker Decl., Exh. 7; Dkt. No. 27 at 11-13.)

The only remaining inquiry is whether the araitr’s interpretation it the Agreement doe
not require ERISA to goverall disputes arising thereunder is plausidlagstein 607 F.3d at 645.
The Court finds that it is. While ¢hparties vigorously litigated thissue in front of the arbitrator,
they all agree only one provision of the Agreemeattien 10, even remotely pled to this topic.

Section 10 of the Agreement provides:

The trustees of any signatory pemsfund shall not be liable for any
acts of the trustees of any otheng®n benefit trust fund signatory to
this Agreement; nor shall any trusteefdeszsonallyliable for any action

taken pursuant to this Agreementcegt to the extent liability is
imposed by operation of [ERISA] opplicable provisions of Canadian
and provincial law.

38

[

(Baker Decl., Exh. 4) (emphasis supplied). A plaiading of Section 10 shows that it only works to

protect trustees of one fund from liability for the acts of another fund, and also protects trustees fr

personalliability unless ERISA imposesuch personal liability. It does not, as Local 38 argues,
require that any liability under the Agreement beased pursuant only to ERISA. The Court fin
plausible the arbitrator’'s determination th&ection 10 of the Agreement referencing ERISA

concerningpersonalliability of Trustees [was] not implicated by NPF in its simple breach of cof

action.” (d.) (emphasis supplied.) Nor was the arbaratdecision unreserdéy wrong. Rather, t

plain language suggests Section 18imsply inapplicable to NPF’s clais. Therefore, the arbitratgr

acted within the scope of his powers by finding tattract law, not ERISA law, applied. The ay
is not irrational within the meaning of the FAA.

Accordingly, this basis for vacatur@ENIED.

C. PPA Contributions as “Employer Contributions” Under the Agreement

Local 38 next argues that the arbitrator excedldedcope of his powers by determining t

PPA contributions must be reciprocated as “leygr contributions” to NPF under the Agreement.

Seed U.S.C. § 10(a)(4). Local 38 attacks this deteation as outside the gge of the arbitrator’s

powers on three bases, specifically arguing thaNPF's demand for PPéontributions was not
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properly before the arbitratoebause NPF did not exhaust requipeetarbitration remedies under|the

Agreement, (2) the ruling is in manifest disrajaf ERISA, and (3) the aavd of PPA contributiong
is completely irrational as it is not drawn from gasibly ignores express tesrof the Agreement
The Court addresses each below.
1. PPA Contributions Were PropgrBefore the Arbitrator
First, Local 38 contends that NPF’s requestan award of more than $200,000 in PPA
contributions was not properly before the arbitrétecause NPF failed to raise the issue prior to

arbitration, in violation of the Agreement’s presaration procedures. Section 13 of the Agreem

D

requires disputing parties to atteinip resolve disputes amongst thelwss in the firs instance, then

with the help of a reciprocity coordinator, before submitting the dispute to an arbitrator. (Baker De

Exh. 4.) NPF does not contest the enforcemeapplicability of Sectn 13. Rather, NPF argues

that its many demands for full reciprocationl®d percent of employeontributions over seven

years included PPA contributionBl NPF’s view, its failure to itemize PPA contributions explicifly

is of no consequence. The arbitrator agreedché[g is no convincing shomg that NPF forfeited of

forgave Local 38’s full payment of its 100 pertegciprocity obligations under the Agreement,”

including PPA contributions. (Damages Award at 10hus, Local 38 essentially asks the Court|to

undo the arbitrator’s factual finay that NPF satisfied the preb#ration procedures under the

Agreement. The Court cannot second-guess anatdyis factual finding ad substitute its judgment

for that of the fact fider (the arbitrator)Kyocerg 341 F.3d at 994 (*unsubstantiated factual
findings” do not “justify federal coureview of an arbitral award”)This basis for vacatur fails.

2. The Award of PPA Contributions Dot Manifestly Disregard ERISA

—

Second, Local 38 argues that tward of PPA contributions @snployer contributions mug
be vacated because it manifestly disregards th@ld&RISA. Local 38’s arguments on this point
merely constitute disagreement with the arbitratmtsrpretation of ERISA, which is not sufficient
under the “manifest disregard” sthard to vacate his awardosack 586 F.3d at 1102&yocerg 341
F.3d at 994. To prevail, Local 38 must show thaiear from the record (1) that the arbitrator
recognized applicable lawnd then (2) ignored itMichigan Mut, 44 F.3d at 832. The law alleged

have been ignored by the arbitrator “must b defined, explicit, andlearly applicable.”Carter,
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374 F.3d at 838By contrast, here, Local 38 provides aniy of objections to the arbitrator’s
statutoryinterpretationand his application of thatterpretationto the Agreement — not any refusg
apply a clear statutory command.

Local 38 focuses heavily on ERISA section 305 (“Section 306 3upport of its argument
that the arbitrator manifestly disregardedldng. Limited background on PPA contributions is
necessary to appreciate the issue. Under the PPA, if a multi-employer defined benefit pensiq
(such as Local 38) becomes “endangered,” the ptamssees must propose the plan’s parties
options for a “funding improvement plan” (“FIP”). 29 U.S.C. 88 1085(b)(1), (c). The PPA def]
FIP as a “plan which consists of the actions, inclgdiptions or a range of tipns to be proposed
the bargaining parties, formulated to providased on reasonably anticipated experience and
reasonable actuarial assumptions, for the attainbyetite plan” during the FIP period of certain
requirementsld. 8 1085(c)(3)(A).A plan’s bargaining parties capt to increase employer
contributions or decrease future bendfitsittain the FIP, among other optiond.

Here, apparently Local 38 became endangerddtatbargaining parties chose a FIP invol
increased employer contributions rathhan decreased future benefifdhus, during the relevant ti
period, employers of traveling employees wogkin Local 38’s territory paid increased
contributionsj.e. the PPA contributions, to Loka8 pursuant to Local 38BIP. According to Locd
38, Section 305 and the Agreemeaddther entitle it to retaiall PPA contributions and not

reciprocate PPA contributions &otraveler's home fund (includingPF). In particular, Local 38

| to

DN plé

nes

0]

ving

me

argues that Section 305(ahohibits the use of PPgontributions for any purpose other than funding

purposes under Local 38’s FIP, inclngifor the benefit of travelers.
Local 38 has not pointed to any particdimguage in Section 30 that prohibits
reciprocation of PPA contributionsider a reciprocity agreementhile Section 305(d) generally

prohibits the use of PPA contributi® to increase benefits (subject to certain exceptions) for me

® ERISA section 305 is also codifiedtime Internal Revenue Code section 432e29 U.S.C
§ 1085 (Section 305); 26 U.S.C. § 432.
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of the endangered plasge29 U.S.C. § 1085(d)(1)(B)it does not address thdeeant issue: wheth
such contributions should be rpricated to a travals home fund under a&ciprocity agreement.
The arbitrator recognized Loca8's reliance on Section 305(d), Baund it inapplicake insofar as
this “is not a case where it woube seeking to use FIP employentributions for other than FIP
funding purposes.” (Damages Award at 9.) Conttaryocal 38’s suggestiothe arbitrator merely
disagreed that Section 305(d) mdated a different result. Heddnot disregard or ignore Section
305(d).

Local 38 also contends thakthrbitrator manifestly disragded Section 305(b)(3)(B)(i).
(See, e.g.Dkt. No. 27 at 17-18, n.10.) The Court disagreSection 305(b)(3)(i) instructs plan
actuaries to consider demograpbata of that plan’s members to calculate a FIP — the exact
proposition for which the arbitrataites that provision. The attator agreed with Local 38’s
contention that its actuaries weret required to considéraveler demographics because traveler
not eligible for Local 38 benefits. (Damages Awat®.) Local 38’s attempt to now turn this
statement on its head by positing that the arbitrated “that Local 38'sictuaries had to take
Traveler demographic data into account whenuwtating the Local 38’'s Pension Plan’s [FIP]”
ignores a plain reading of his award.

Moreover, no binding Supreme Court or Ninth Circuit precedent eresidered and ignore
by the arbitrator.Collins, 505 F.3d at 883. As the parties coreezhly two distrit courts have
arguably addressed the questionvbether PPA contributions arertyloyer contributions” as that
term is used in the AgreemerBd. of Trustees of the Int'| Bhdf Teamsters Local 863 Pension F
v. C&S Wholesale Grocers F.Supp.3d 707 (D.N.J. 2014rhman v. Nelsqr2014 WL 4540160
(W.D.Wash. Sept. 11, 2014). And, those diecis came to differing conclusions. &S

er

5 are

und

Wholesalersthe court held that PPA surcharges shouldoeatonsidered “contributions” to calculate

an employer’s annual payments upon withdrawal from the @&t Wholesalerss F.Supp.3d at

’ Section 305(d)(1)(B) provides: “A plan may not be amended after the date of the adg
a [FIP] under subsection (c) so as to increasefibgenacluding future berfé accruals, unless the
plan actuary certifies that such increase is f@i@ut of additional contbiutions not contemplated
the [FIP], and, after taking into account the bénetrease, the multiemployer plan still is reason
expected to meet the applicable benchnoarkhe schedule contemplated in the [FIP].”
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721-25. On the other hand, the courtliehmanheld that ERISA and éparties’ reciprocity

agreement — which the arbitrator found to beilsir to the Agreemeritere — required full

reciprocation of all contributionsncluding contributions the viing fund sought to withhold undef

its FIP. Lehman 2014 WL 4540160 at *8-9ln Lehman the district court emphasized that a visit
fund “merely acts as a conduit teetimoney transferred to the [hondehd,” an argument which theg
arbitrator found compelling and adoptdditimately, the arbitrator foundehmanmore persuasive
and applicable under the circumstasmcén arbitrator’'s reasone@cision to adopt the rationale of
one non-binding decision over another cannot demaesar ‘manifest disregauof law,” especially
where neither party presents binding precedenthemnssue. Local 38’s attempt to pigeon-tuse
novoreview into the exacting standard on revigivan arbitration awardoes not persuade.

3. The Award of PPA Contributions Was Not Irrational

Lastly, Local 38 asks this Court to vacate thenges Award on the basis that the arbitrator’s

determination was not drawn from the Agreemdrical 38 baldly asserts the arbitrator’s
determination that the term “employer cobtiions” encompasses PRAntributions under the
Agreement “is, at best, irrational.” (Dkt. No. 114&:13-14.) On this poinagain, Local 38 sideste
the relevant standard, focusing instead on tliedying merits. “[Clonincing a court of an
arbitrator’s error — even hgrave error — is not enoughOxford Health 133 S.Ct. at 2070. The
Court may only vacate the award as irration#héf arbitrator was not “arguably construing” the
Agreement.ld. Even a cursory review of the Damages Advshows that the atibator construed tf
Agreement in making his determinatiorseeDamages Award at 5-7Indeed, the arbitrator’s
decision heavily relies on his determination tBacttion 1(c) of the Agreement, defining “employ¢

contributions,” encompasses a broad enalgfmition to include PPA contributions:

The terms of the Agreement, as quoted, are unambiguous and absolute:
“[T]he full payment of 100% of b contributions which an employer
makes to a signatory pension fund for the purpose of providing a plan
of pension benefits for employeesFull payment of 100" percent
means, by normal reading, all sucbntributions provided they are

“for the purpose of providing glan of pension benefits for
employees.” For the purposes of the Agreement, all contributions,
including PPA contributionsare for that purpose.
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(Damages Award at 4-5.) That Local 38 woulgipret the term “employeontributions” as not
including PPA contributions cannot compel vacatuthefarbitrator’s deciesn. The Court “need only
find that the [arbitrator’s] interpretain of the agreement was plausiblé.dgstein 607 F.3d at 645
The Court finds that it was. i certainly plausible to conaile that the phrase “100% of the

174

contributions” would include PPAoatributions in this contextWhether the Court “would find [the
arbitrator’'s] arguments convincing were it up to [@eurt] to interpret theontract is beside the
point.” Oxford Health 133 S.Ct at . (quotinBerklee Coll. of Music v. Berklee Chapter of the M3ss.
Fed'n of Teacherd.ocal 4412858 F.2d 31, 34 (1st Cir. 1988)).
—_—
It bears repeating that the raéthe courts in reviewing bitration awards is extremely

circumscribed. This has been long settled, and péated: “It is the arbitrat's construction [of the

contract] which was bargained for; and so far as the arbitrator's decision concerns constructipn of

contract, the courts have no business overrulingd@oause their interpretati of the contract is
different from his.” Id. at 2070-71 (quotingnited Steelworkers of Amea v. Enterprise Wheel &
Car Corp, 363 U.S. 593, 599 (1960)).

This basis for vacatur is likewi§2ENIED.

V. CONCLUSION

For these reasons, the petitiorvaxate the Damages AwarddsNIED. The Court likewise
rejects all defenses against the petition to eeftihe Liability Award. Th FAA and CAA require the
Court grant an application to camh an arbitration award “unlessetaward is vacated, modified, or
corrected.” 9 U.S.C. 8 9; Cal.Code.Civ.P. 8 1286e cross petition to canfn the Liability Award
and Damages Award, thereforeGRANTED. The arbitration awards a@B®NFIRMED .

Judgment shall issue by separate order. Defdratall file a proposed form of judgment,
approved as to form by plaintiff, within sev€7) days of the datef this Order.

This Order terminates Docket Numbers 1 and 17.

IT 1SS0 ORDERED.

Dated:January 21, 2016

VONNE GONzAPEZ
UNITED STATES DISTRICT COURT JUDGE
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