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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

JOSEPH GARY BAXTER AND PATRICIA

MARY BAXTER, Case No. 15-cv-04764-YGR
Petitioners, ORDER ON FIRST AMENDED PETITION TO
QUASH; RESPONDENTS MOTION FOR
V. SUMMARY DENIAL OF FIRST AMENDED

PETITION TO QUASH

UNITED STATES OF AMERICA , Re: Dkt. Nos. 7, 10, 16, 20

Respondent.

Petitioners Joseph Baxter and RadrBaxter (“Baxters” or “ptitioners”) bing this action
against the United States (“government”), seekinguash third party summonses the Internal
Revenue Service (“IRS”) served on the CahfarSupreme Court for documents related to
payments made to petitioners. The governroppbsed and filed a motion for summary denial g
the first amended petition to quash (“FAP”). Having carefully considered the papers sudbmitte
and the pleadings in this action, oral argutnheld February 2, 2016, and for the reasons
discussed below, the CORANTS IN PART the first amended petition to quash &rIANTS IN
PART the motion for summary denial.

l. FACTUAL AND PROCEDURAL BACKGROUND

The IRS randomly chose the Baxters asigigdnts for a National Research Program
(“NRP”) audit for the 2011 tax year. (Dkt. No. 7, FAP § 6.) The NRP examination led to an
investigation into the Baxter@011 tax liabilities, which in tn resulted in the opening of an

examination of their 2012 federal income tax liabilitieSee(d. 1 8.) On September 25, 2015,

! Petitioners filed a motion tstrike the government's rgpin support of its motion for
summary denial (Dkt. No. 16),@uing the government’s reply was filed in violation of the Civil
Local Rules and this Court’s prior scheduling orders. Petitioners’ motion to stDiaiisD .

The Civil Local Rules entitle thgovernment to file a reply in support of its motion and the
Court’s prior scheduling orders allowed the same, even if not @kpli€etitioners’ arguments to
the contrary do not persuade. Moreover, metérs’ motion to enlarge or shorten time to
accommodate briefing on the motion to strike (Dkt. No. 2@E8IED AS MoOT. All motions
were fully briefed and addresbat the February 2, 2016 hearing.
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IRS agent Shirley Steen served two IRS tlpadty summonses on the California Supreme Cour
directing them to provide “docugnts relating to billing statemts invoices, or other documents
resulting in payments to Petitioners, contsagperable during those time periods, and other
information about how attorneysegpaid by the Judicial Council.(Dkt. No. 10-2, “Steen Decl.,”
1 11.) Petitioner Joseph Baxtehavs an attorney, represents capital defendants and is paid fq
that work by the California Supreme Court AgF] 9.) One summons served on the California
Supreme Court requested documents for the 2011 taxable year (the “Summons for 2011”) a
another requested documents for the 2012olaxgear (the “Summons for 2012")Ld( 11 1, 8.)

On the same day, September 25, 2015, Agent Steen sent separate notices of service
each summons by certified mail to the Baxters,lzoth were returned as unclaimed mail. (Stee
Decl. 11 12, 15.) In addition, Agent Steen sembiice of service of the Summons for 2011 to th
Baxters’ personal representative, Sara Baxteitiqegrs’ attorney of record in this actionl.d.(
12.) A similar notice of service of the Summdos2012 was not sent to aBaxter because she
was not listed as the petitiaisepersonal representative for their 2012 federal income tax
liabilities. (d.)

On October 15, 2015 — twenty days after thecestivere sent — petitioners instituted this
action, filing a petition to quash the Summdms2011. (Dkt. No. 1.) October 20, 2015,
petitioners filed the FAP, which also seekgjtmsh the Summons for 2012. (FAP p.2n. 1.)
According to petitioners, they were “never sshwith the [Summons f®012] and thus did not
include it within their [orignal] petition to quash.” 1(.) Petitioners became aware of the
Summons for 2012 on October 19, 20dA¢en counsel for the California Supreme Court informg
petitioners’ attorney thereofld,) The FAP seeks to quash both summonses on several groun
including that: (1) the IRS faitkto provide petitioners advea notice it would contact the
California Supreme Court in violation of 26 U.S.C. section 7602(c)(1), and (2) the documentg
IRS seeks are protected by #téorney-client privilege.

In opposition to the FAP, the government emats that petitioners cannot challenge the
Summons for 2012 because the FAP was untimely n@gpect to that summons. The governme

further contends that FAP should be derasdo both the Summoifsr 2011 and Summons for
2
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2012 because it satisfied the requirements forreafoent of an administrative IRS summons as

announced by the Supreme CourtUmmited Satesv. Powell, 379 U.S. 48 (1964), including the

advance notice requirement. Petitioners’ assertion of attorney-client privilege fails, according to

the government, because petitionisto show the documents would reveal the substance of
protected communications betwestorney and client. Based thereon, the government reques
that the Court deny petitners’ request that it quash both summonses.

I. THE SUMMONS FOR 2011

To enforce a summons or dismiss a pmiitio quash a summons, the government must
first establish a prima facie case of goathfdy making a showing that: (1) the underlying
investigation is for a legitimate purpose, (2) the ingoequested is relevant to that purpose, (3)
the information sought is not already in the goweent’s possession, and (he administrative
steps required by the Internal Reve@gale (“IRC”) have been followed?owell, 379 U.S. at 57-
58. The government’s burden is “minimal” and “[a] prima facie case of good faith typically is
made through the introduction thfe sworn declaration of thevenue agent who issued the
summons.”United Satesv. Gilleran, 992 F.2d 232, 233 (9th Ct993). If the government
establishes its prima facie case, the burden of @it to the party @dllenging the summons to
show “abuse of process” or “thack of institutional good faith.’United States v. Dynavac, Inc., 6
F.3d 1407, 1414 (9th Cir. 1993).

The Court finds that the government naet its burden as to the first thrieewell
requirements. First, the Suroms for 2011 was issued for thgikemate purpose of investigating
the IRS’s suspicion of unreported income.e€t Decl. 1 7, 9.) The government may use its
summons authority “merely on suspicion that the iebeing violated, oeven just because it
wants assurance that it is noPowell, 379 U.S. at 57. Second, the relevance requirement is

satisfied here. As the source of a sigrafit amount of petitioners’ income during 2011, the

California Supreme Court is an obvious entitystmnmons upon suspicion of unreported income|

(Id.  18.) Third, the government has submitted testimony indicating the summonsed inform
is not already in the government’s possessidd. (16) For example, ¢hbank records already in

the government’s possession do not reveal Elamt information, such as the reason for
3
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payment, which would allow the IRS to detemmwhich payments were taxable income and
which were not.

As to compliance with IRC’s administrativeeps (element four), the government has not|
met its burden unddtowell. The IRC limits IRS contact with third parties to occur only after

notice of the contact igiven to the taxpayer:

An officer or employee or the ternal Revenue Service may not
contact any person other than the taxpayer with respect to the
determination or collection of ¢htax liability of such taxpayer
without providing reasonable notice advance to the taxpayer that
contacts with persons otheaththe taxpayer may be made.

26 U.S.C. 8§ 7602(c)(1). Itis uncontested thatIRS did not providadvance notice to the
Baxters of its intent to make contact specificaliyh the California Supreme Court. Instead, the
government argues that it satisfied this requirement on July 25, 2013 by providing petitionerg
generic noticei.e. IRS Publication 1, which states thae ttiRS will “sometimes talk with other
persons if [they] need informatidhat [the taxpayers] have beenable to provide.”(Steen Decl.
1 8, Exh. A.) The Court finds that the adeamotice procedure cannot be satisfied by the
transmission of a publicatiorbaut the audit process generallijhe IRC and its implementing
regulations highlight that admae notice should be specificagarticular third party. For
example, a contact is “authorized” and therefasesubject to the advance notice requirement if
the “taxpayer or the taxpayer’s autleail representative requests or approkesontact.” 26
C.F.R. 8 301.7602-2()(2)(i)(B) (emphasis suppliebh) that regard, the implementing regulations
contemplate notice for each contact, not a gemerdication’s reference that the IRS may talk to
third parties throughout the course of an stigation. The government’s argument that
Publication 1 satisfied their obligation ahance notice under Sem 7602(c)(1) does not
persuade.

In light of petitioners’ objection to theadministrative compliance, the government
professes to be “unclear [ag wohat additional notice Petitionean attorney and his spouse),
represented in at least one examination by anatierney, are demanding from the IRS.” (Dkt.
No. 15 at 9:9-11.) The Court istqmersuaded by this unsubstantigpedffer. No agent swore of
such confusion. As the government concedes, patitsowere not “strangers to IRS auditdd. (
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at 9:13.) Advance notice could hdween satisfied in myriad waySsee 26 C.F.R. § 301.7602-
2(d)(1) (“pre-contact notice may bevgn either orally or in writing”)Highland Capital
Management LP v. United Sates, --Fed.Appx.--, 2015 WL 56923712d Cir. Sept. 29, 2015)
(finding oral notice to taxpayse sufficient to satisfy Séion 7602(c)(1)’'s advance notice
requirement before issuing third party administ@summons). In short, the IRS simply failed i
this particular adhinistrative duty.

The government having failed to show compdi@ with the administrative steps provided
in the IRC, the Summonsif@011 cannot be enforce@ee Powell, 379 U.S. at 57-58.
Petitioners’ motion to quash the Summons for 2013RSNTED.

sk

Should the government choose to satisfy the advance notice requirement and subsequen
re-issue the Summons for 2011, the government must also complheviplarameters as set forth
with respect to the Summons for 20ii#fra, to avoid disclosure girivileged materials.
Specifically, any such summons issued by theegament shall direct the California Supreme
Court to first deliver the summonsddcuments to the Court for amcamera review to determine
whether the documents contain any pagid attorney-client communications.

Prior to re-issuing the Summons for 2011, theegoment shall also meet and confer with
petitioners to ensure compliance wibwell, including efforts to narrow the scope of the
summons to include only information notesddy in the possession of the government.

[I. THE SUMMONS FOR 2012

With respect to the Summons for 2012, tleai@€ is without jurisdiction to address the
petition to quash. Proceedings to quash an IR8msans must be filed no later than the twentieth
day after the notice of a third-party summons ifledeao petitioners. 26 U.S.C. § 7609(b)(2)(A);
Mollison v. United Sates, 568 F.3d 1073, 1076 (9th Cir. 2009). The twenty-day limitations per{od
is jurisdictional and “is a condition precedén the waiver osovereign immunity.”Ponsford v.
United States, 771 F.2d 1305, 1309 (9th Cir. 1985). Here, it is undisputed the FAP was filed tp
include a challenge to the Surans for 2012 more than twentyydaafter the IRS mailed it to

petitioners. Petitioners argti@at the Court may neverthekassert jurisdiction over the
5
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government for three reasonsamely because: (1) Rule 15 allows for relation back to the date
the original petition, within thewventy-day period; (Rpetitioner Joseph Baxter was in San Diego
when notice was mailed to him; and (3) the Rited to serve notice dhe Summons for 2012 on
their personal representative Sara Baxter. The Court addresses petitioners’ arguments in tu

First, petitioners correctly assert that Rlitga)(1) allows amendant to pleadings as a
matter of course. However, new allegatiansl claims in an amended pleading do not
automatically date back to the time of theyoral pleading for purposes of limitation periods,
such as Section 7609(b)(2)(Afee Fed.R.Civ.P. 15(c). PursuantRule 15(c), an amended
pleading relates back to the timkthe original pleading when “the law that provides the
applicable statute of limitations allows relatioaick” or where “the amendment asserts a claim ¢
defense that arose of the condai@nsaction, or occurrence set eutr attempted to be set out —
in the original pleading.” Here, Section 76d®s not allow relation back to quash an IRS
summons. In fact, no statutory provision allowsrfdation back in this instance. Next, the
Summons for 2012 is a separEnsaction not addressed b thriginal petition, which only
challenged the Summons for 2013ee Henderson v. United States, 1999 WL 810380 (D.Co.
Aug. 17, 1999) (denying motion to amend petitto quash where amendment would add
untimely challenge of summons to same thirdypantity as original petition for records
pertaining to different tax yearRelation back under Rule 1%@annot save this jurisdictional
defect.

With respect to petitioners’ second argumémey claim that notice was never “given”
because petitioner Joseph Baxter was away in San Diego when the notice was mailed to his
address.See 26 U.S.C. § 7609(b)(2)(A). In that redapetitioners argue #t the clock on the

twenty-day period never started because noticenea properly given under the statute. The

% In reply, petitioners raised a fourth argument: the related proceeding is consolidated
herewith, conferring th€ourt with jurisdiction to not allow the government to enforce the
Summons for 2012 during the pendency of the rélpteceeding. However, petitioners did not
provide and the Court cannot désa any authority by which it may exercise jurisdiction over the
sovereign to adjudicate a claim for which gwsernment has not waived immunity to suit.
Consolidation would not alter the analysis. And, the other pratgéaliwhich petitioners refer is
administratively related and nobnsolidated herewithSee Case No. 15-cv-02138-YGR.
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Court disagrees. Section 7609 requires notice iebgecertified mail tgetitioners’ “last known
address.” Petitioners do not contend that tliress to which Agent Steen sent the notices doeg
not meet that definition. Thed@rt finds that notice was “givend petitioners when the notice
was sent by certified mail on September 215, triggering the twenty-day period.

Finally, petitioners similarly argue that ttheenty-day period never started because the
IRS failed to give notice of thBummons for 2012 to their persongpresentative, Sara Baxter.
Petitioners fail to provide any authority for theposition that Sara Baxter was entitled to notice
of the Summons for 2012. Although Sara Baxtéhéspersonal representative for petitioners in
connection with their 2011 tax liabilities, geiners had not designated her as their personal
representative for their 2012 tax likies. (Steen Decl. { 12.) Regardless, petitioners argue that
the government had actual knowledgat Sara Baxter representaetitioners in connection with
their 2012 tax liabilities becauseesis their attorney of recoid a related action challenging
evaluation of their 2012 tax liabilitiessee Case No. 15-cv-02138-YGR (Dkt. No. 1). While
understanding the practicattractiveness dhis argument, petitionetsave provided no authority
upon which the Court may impose swehobligation on the government.

Petitioners’ failure to institute a procerdito quash the Summons for 2012 within the
twenty-day period divests the Court of jurigtha over their petition to quash the same. The
government’s motion ISRANTED with respect to the Summons for 2012.

-

While the Court cannot entertain a petittorguash the Summons for 2012, it must be
assured that the attorney-clienivdege will not be violated theby. Petitioners’ assertions of
privilege are not as conclusory as the governraeggests. For example, it is plausible that
attorney billing records submitted to the CaliforBigpreme Court could reveal litigation strategyj.
See Clarke v. American Commerce Nat. Bank, 974 F.2d 127, 129 (9th Cir. 1992) (“ledgers,
statements, and time records which also revealigation strategy, or the specific nature of the
services provided, such as resdang particular areas of lafgll within the privilege”).

To determine whether the documents contawilpged material, and prevent disclosure of

the same, the documents produced by the Caigd@@upreme Court shdde subject to am
7
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camera review by the Court por to disclosure.See United Satesv. Zolin, 491 U.S. 554, 574-75
(1989) (courts often review conted material when parties disagrwhether a privilege applies).
Accordingly, the government shall advibe California Supreme Court that the
summonsed documents must be delivered tadbigt prior to disclose to the government.
Once received, the Court will refdre review to a magistratedge who will contact the parties
and may order any further briefing on the topic as needed.

V. CONCLUSION

Based on the foregoing, petitionersstiamended petition to quashdg®ANTED as to the
Summons for 2011, and the government@ion for summary denial SRANTED as to the
Summons for 2012. The petiti and motion are otherwiSENIED.

This Order terminates Docket Numbers 7, 10, 16, and 20.

| T 1S SO ORDERED.

Dated: February 8, 2016

MW

VONNE GON?ALEZ %GERS
UNITED STATES DISTRICT COURT JUDGE




