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4 UNITED STATES DISTRICT COURT
5 NORTHERN DISTRICT OF CALIFORNIA
6
ALLEN WILLIAMS ,
7 Case No. 15-cv-04783-YGR
Petitioner,
8
\Z ORDER DENYING PETITION FOR HABEAS
9 CORPUSRELIEF
JOHN SOTO,
10
Respondent.
11
= 12 Now before the Court is p&bner Allen Williams’s amended petition for a writ of habeas
o S
8 % 13 || corpus. (Dkt. No. 26.) The government answébd. No. 27) and petitioner filed a traverse in
O
= O .. . . . .. .
By 14 reply (Dkt. No. 28). Petitioner raises two grdasrfor relief. First, petitioner assetist the trial
QO =
o fg’ 15 || court violated his constitutionalgtt to present a full defense undrambersv. Mississippi when
= 0
S = N . . . . .
0 2 16 || it rejected admission of exculpatory eviden&@econd, petitioner claims that his counsel render¢d
T =
% é’ 17 || ineffective assistance. Specifigalivith respect to his ineffectivassistance of counsel claims,
o
-2 18 || petitioner claims that his counsel failed to} dptain admission of certain exculpatory hearsay
19 || statements; (ii) move to suppress polictiteony and photographs of blood inside the house
20 || obtained through a warrantless seamgnid (iii) object to admissioof certain hearsay statements
21 || to the paramedic and 911 operatader the Confrontation Clause.
22 Based thereon, petitioner seeksr# of habeas corpus. Having carefully considered the
23 || petition and the papers submitted, and for the reasons stated below, the petition for such relief is
24 || DENIED.
25 l. BACKGROUND
26 On February 4, 2013, a San Mateo County jury found petitioner iémams guilty of
27 || “infliction of corporal injury” onhis spouse (“Jane Doe”) and ok%ault by means of force likely
28 || to cause great bodily injury."People v. Williams, No. A-138275, 2014 WL 1465884, at *1 (Cal.
Dockets.Justia.com
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Ct. App. Apr. 15, 2014),eview denied July 23, 2014. The trial court additionally found true
numerous enhancement allegations, and sententédres to a prison term of thirty-nine years
to life. 1d. at *2. On April 15, 2014, the California CowftAppeal affirmed the judgment of the
trial court. I1d. at *1. In addressing the petitioner’'sichs on appeal, the California Court of

Appeal summarized the relevant facts as follows:
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On May 6, 2013, defendant’s wife called 9-1-| for help. She told
dispatchers she had just bedtacked by her husband and was
hiding in her neighbor’s backyardhis information was relayed
to Officer David Manion who wadispatched to their home in the
City of San Mateo.

On his arrival, the door to tHeuse was open but Manion at first
saw no one. He then observed defendant on the porch and when
defendant started to enter the home, Manion stopped and
handcuffed him. Defendant tallde officer, “I was going to turn
myself in” and “l was wrong, | admit it.” Manion noticed
defendant was bleeding from a cut on the back of his head.
Defendant told Manion that his fgihad hit him with a cane.

Manion searched inside the home and observed blood on the wall,
baseboard, carpet, and comfortethed master bedroom. Outside
the home, in a garbage can located on the sidewalk, he found a
bloodied wooden cane, a pillow, and a man’s undershirt.

When defendant’s wife approaath with a swollen face and in
apparent pain, she was rushed to the emergency room for medical
attention. On the way to the hosj she told the paramedic that

her husband hit her with a closist multiple times. She had a
broken jaw, missing teeth, oral laagons, multiple fractured ribs,
and bruising around her eye, chest, and arm.

Defendant proffered testimony, wh was excluded, that a few
days after being discharged frahe hospital, the wife spoke with
her friend, Anne Savage, and told Hedon't like what I did, | put
my husband in jail” and that she “started it.”

Id. at *1. On July 23, 2014, the California SupreGurt denied review of the Court of Appeal
decision regarding petitionerGhambers due process violation and ineffective assistance of
counsel (“IAC”) claims.People v. Williams, No. S-218741 (Cal. July 23, 2014).

LEGAL STANDARD
A federal court can entertain a petition for at\wf habeas corpus dsehalf of a person in
state custody “only on the ground that he is istady in violation of the Constitution or laws or

treaties of the United States.” 28 U.S.C. § 2ah4(Under the Antiterrorism and Effective Death
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Penalty Act (“AEDPA”) of 1996, section 2254(d)(®H) state prisoner cabtain habeas relief
regarding a claim adjudicated iratt court only if the adjudicatioiil) resulted in a decision that
was contrary to, or involved amreasonable application of, algeestablished [flederal law, as
determined by the Supreme Court of the United State) resulted in decision that was based
on an unreasonable determinatiorire facts in light of the evider presented in the [s]tate court
proceeding.” 28 U.S.C. § 2254(a).

A state court decision is “contrary to” cleadgtablished federal law, as determined by the
Supreme Court, only if “the state court arrieés conclusion opposite to that reached by [the
Supreme] Court on a question of law or if thetetcourt decides a case differently than [the
Supreme] Court has on a set of miaéy indistinguishable facts. Williamsv. Taylor, 529 U.S.
362, 412-13 (2000). A state court demisis considered an “unreasbit@application” of clearly
established federal law, as determined by theeSn@rCourt, if it correctly identifies a governing
legal principle from a Supreme Court decision huriréasonably applies that principle to the fact
of the prisoner’s case.ld. at 413. A federal court reviewirgghabeas petition cannot issue the
writ “simply because that court concludes in itdapendent judgment thiite relevant state-court
decision applied clearly established fieeddaw erroneouslpr incorrectly.” Id. at 411. Rather, a
federal court may grant the writ only if they fitlte state court decision was contrary to or an
unreasonable application of a clgastablished federal lawd. at 412-13. The Supreme Court
has ruled that the petitioner has thurden of showing that a stataurt decision is an objectively
unreasonable application of cleadgtablished federal lansee Cullen v. Pinholster, 563 U.S.

170, 181 (2011)Harrington v. Richter, 562 U.S. 86, 98, 101-03 (2011).

AEDPA requires a highly deferential standéwdevaluating state court rulings and
“demands that state court decisidmesgiven the bengfof the doubt.” Woodford v. Visciotti, 537
U.S. 19, 24 (2002)ee also Lindh v. Murphy, 521 U.S. 320, 334 n.7 (1997). “[A] habeas court
must determine what arguments or theoriggpsrted or . . . couldave supported, the state
court’s decision; and then it mustk whether it is possible fairnded jurists could disagree that
those arguments or theories are inconsistenttwéholding in a prior dasion of [the Supreme]

Court.” Harrington, 562 U.S. at 102. A federal coshould only grant relief due to a
3
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constitutionalerror of thestate courtwhen the er was not armless, thais, only if it had a
“substantial ad injuriouseffect or influence in deermining tte jury’s vedict.” Brecht v.
Abrahamson, 507 U.S. 69, 623, 6381993).

Whenthere is nogasoned opiion from the highest sdte court cosidering tle petitione’ s
clams, the fedral court reiewing thehabeas petion shouldconsult theast state aart to render
adecision onhe claims tadeterminewvhether or ot a clearlyestablishedaw of the Spreme
Caourt was uneasonably pplied. Ylst v. Nunnemaker, 501 US. 797, 80506 (1991). The last
reasoned stateourt decisin in this cae is the Chfornia Cout of Appeals unpublidied
disposition issied on Apri 15, 2014.

[I. CHAMBERSCLAIM

A. Legal Framework

The castitutionalright of an @cused to de processn a criminaltrial guararees
defendants “tle right to afair opportunity to deferd against th State’s acusations.” Chambersv.
Mississippi, 410 U.S. 284294 (1973). This rightencompassthe “righs to confrontand cross-
examine witnesses and toall witnes®s in one’s avn behalf.” Id.; see also Washington v. Texas,
383 U.S. 14, 9 (1967). Pecifically, Chambers held that theexclusion d reliable, déense-
critical eviderre throughhe mechanisc applicaton of evidentiary rulesundermineghe
defendant’s mght to preset adefenseand violatesdue processChambers, 410 U.Sat 302;see
also United Satesv. Evans, 728 F.3d®53, 966 (9% Cir. 2013)(stating thathe NinthCircuit has
found violatians of the castitutional rght to preent a defenswhere therial court ircorrectly
excluded evidgnce that wanecessarjor the defadant to refite a criticalelement othe
prosecution’scase) (interal citation anitted); Cudjo v. Ayers, 698 F.3 752, 754 (9thCir. 2012)
(stating thatChambers clearly establisied that theéiexclusionof trustwortlyy and necssary
exculpatory tetimony at tial violatesa defendarits due procss right to pesent a dehse”).

The Syreme Cout's holding n Chambers should benterpretecharrowly, asit “does not
stand for the poposition hat the defadant is dered a fair ogortunity todefend himslf
whenever a ste or federbrule exclules favoral# evidence.” United States v. Scheffer, 523 U.S.

303, 316 (198). TheChambers holding allows tderal courtdo defer tostate evidetiary rules n
4
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criminal trialsand was mant to be caofined to the facts and ikcumstanceof that cae. 1d. The
right to preseha defensesiviolated amly when exlusion of sich evidence is “arbitrary or
disproportionde to the pysoses [the xclusionaryrule appliel is] designd to serve.” Holmes .
S Carolina, 547 U.S. 319324 (2006)internal cifition and gotation maks omitted) Michigan v.
Lucas, 500 US. 145, 151(1991). A afendant’sdue processight may fe violated where the rule
is applied “mechanisticaly to defeathe ends ofystice,” evenf the exclsionary ruleapplied is
itself constituional, estemed, and regarly appliec. Chambers, 410 U.Sat 302 (haling that
where the exclded evidace bares “prsuasive asurances ofrustworthiress” and is'critical” to
the defense, thexclusiorry rule mus yield to the defendan® constitutbnal right topresent a
defense);see also Montana v. Egelhoff, 518 U.S37, 52-53 (996) Chambers applied to
evidentiary exlusions thaare withod “valid stae justification”).

Additionally, evenf a defendat’s constittional rightto present aefense iviolated,
habeas relief$ warrantednly if the eror was likely to havehad a “subsntial and ifurious
effect” on theverdict. Brecht, 507 US. at 637-38

B. Background

Petitioner contendshat his castitutional rghts undeChambers were violatel when the
trial court refised to admiDoe’s heasay statemets to Savag Specifi@ly, at trial, petitioner

proffered Does hearsay atements though Savag:

[Doe] wasremorseful bthe incident, precedig her explaation
with somehing similarto “I don’t like what 1 dd . . . | putmy
husband inail.” She hen admittel that she “garted it.” . ..
Accordingto [Doe], he husband &d been driking, and le said
somethingoffensive. $e responed by grabbng a cane iad
striking him repeatediyover the hed, following which “it was on.”

(Dkt. No. 4 at9.) The trid court fourd the testinony to be ureliable andherefore imdmissible,
and the Courbof Appeal dfirmed! In pertinent rt, the Cout of Appealprovides tte facts and

reasoning relgant to this ssue:

1 At trial, petitione profferedDoe’s hearay statemets to both &vage and Klly Graham.
(See Dkt. No.23-6 at 7387 (trial trarscripts); DK. No. 26-4at 105-06 (tial transcrips); Dkt. No
26-5 (trial cout decision &cluding hersay statments);see also Dkt. No.4 at 6—10 jproffered
staements fron Graham ad Savage). Doe refusd to testifyand therefoe was demed
unavailable.

5
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Defendant contends the trial cobarroneously excluded evidence

of incriminating statements his f@imade to Ann&avage. Days
after being discharged from the pdal, in a phone conversation
with Anne Savage, defendant’s wetated that she “started it”

after defendant, who had been drinking, said something offensive,
that she did not like what sihad done, and that she put her
husband in jail. Defendant argues that these statements were
admissible as statements againstviife’s penal interest and were
crucial to his self-defense claim.

Evidence Code section 1230 provides that hearsay statements are
admissible under the exception for declarations against penal
interest. The party seekingadmit such evidence must show

“that the declarant is unavailable, that the declaration was against
the declarant’s penal interest, and that the declaration was
sufficiently reliable to warraradmission despite its hearsay
character.” Peoplev. Cudjo (1993) 6 Cal. 4th 585, 607.) “To
determine whether the declaration passes the required threshold of
trustworthiness, a trial court ‘may take into account not just the
words but the circumstances unddrch they were uttered, the
possible motivation of the declarant, and the declarant’s
relationship to the defendant.”1b{d.) Declarant’s statements are

not sufficiently reliable for admission simplyb&cause it

incorporates an admission of criminal culpability.Pepple v.

Duarte, 24 Cal. 4th 603, 611.)

The trial court excluded the proffered hearsay statements of
defendant’s wife to Anne Savagemarily on the ground that the
statements were unreliable becaoktheir inconsistency with

other statements the wife had made. On two separate occasions the
wife told police officers that dendant punched and kicked her and
that, in response, she struck himthe head with a wooden cane.
Defendant had also offered to praat in a conversation with her
friend Kelly Graham, the wifstated that defendant was

intoxicated and belligerent, thatter an exchange of words he

pushed her and caused her to fall against a window sill, and that, as
a response, she grabbed the camtestruck him over the head.

The court granted the prosecutor’'s motion to exclude these
statements under Evidence Code sections 1230 and 352. The court
explained its ruling as follows!From the evidence before the

court as presented by the proponénis court finds that the

offered statements that are #tited to Jane Doe through the
testimony of Kelly Graham and Anne Savage do not meet the
required criteria for their admissi under the declarations against
interest exception to the heargale. The two statements offered

by the defense conflict with one another. In the statement to Kelly
Graham, Jane Doe allegedly atsé¢hat Allen Williams pushed

her, causing her to fall to tlggound before she picked up a cane
and struck defendant on the bedn the statement to Anne

6
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Savage, Jane Doe purportedly picked up a cane and struck
defendant repeatedly over the head with her cane; with no mention
being made to her having been pushed. There are however certain
similarities in each statementfhcluding that defendant had been
drinking and was either belligeremt said something offensive to
Jane Doe. [1] This court has also made an analysis under Evidence
Code § 352. The initial statements made by Jane Doe to the 9-1-1
dispatcher and responding parancedere previously found to be
sufficiently reliable to allow theiadmission into evidence. Jane

Doe made other statements in aidai to these which contradict

the statements she purportedlydado Kelly Graham and Anne
Savage. There is also questiort@dane Doe’s motivation when
these statements [were] made to the defense witnesses. At some
point after Allen Williams’ arrest, Jane Doe decided to stop
cooperating with the prosecution and law enforcement and has
refused to testify at trial.”

“We review a challenge to aat court’s choice to admit or

exclude evidence under secti®®2 for abuse of discretion.”
(People v. Branch (2001) 91 Cal.App.4th 274, 282.) A trial court’s
exercise of discretion under Eeigce Code section 352 “will not
be disturbed except on a showihe trial court exercised its
discretion in an arbitrary, caprazis, or patently absurd manner
that resulted in a manifestiscarriage of justice.” Reople v.
Rodriguez (1999) 20 Cal.4th 1, 9-10.) Rersal is required only if

it is reasonably probable that a riésnore favorable to defendant
would have been reached had the excluded evidence been received.
(People v. Watson (1956) 46 Cal.2d 818, 837.)

If the court’s statement thatetwife “decided to stop cooperating
with the prosecution and law enforcement and has refused to
testify at trial” was made iexplanation of why the court

considered the wife’s statements not to be trustworthy, reliance on
that factor was improper. When deciding if incriminating
statements made by an unavailable witness are reliable, Evidence
Code section 913, subdivision (a) stathat “no presumption shall
arise because of the exercisdha privilege [to not testify], and

the trier of facimay not draw any inference therefrom as to the
credibility of the witness or as to any matter at issue in the
proceeding.” (Italics added.) Naheless, reading the court’s
remarks in context, it is appardhat the court’s conclusion that

the necessary element of trustworthiness was lacking was not
based exclusively or even primariy this factor. As the trial

court pointed out, the statemedtfendant’s wife made to Anne
Savage and Kelly Graham conflict with one another. In one
version, the wife purportedly gked up a cane and struck

defendant repeatedly over thead, initiating the physical
confrontation. In the other veosi, which is consistent with her
contemporaneous statements to the police and the paramedic, she
struck the defendant after began the confrontation by pushing

7
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her to the gound. Moeover, althagh the cou could notproperly
rely on thewife’s refusl to testify, it could prgerly note ter
expressedancern overcausing hehusband tde jailed in
evaluatingthe reliability of her desription of events. Basa on the
totality of the evidenceresented,lere was n@buse of dicretion
in excludirg the wife’shearsay stament that ke startedte fight,
nor did theexclusion peclude defadant frompresenting s
defense.

Williams, 204 WL 146584, at *2—-3.

C. Discussion

UnderChambers, a defendans rights to pesent a dehse are viadted whenhe
application ofevidentiaryrules bars tgimony thd “bore persiasive assuances of
trustworthines” and “wascritical to [petitioner’s]defense.” Chambers, 410 U.S. at 82. Even if
a onstitution& error occured pursuat to Chambers, reversals warrante only if sud error was
not harmless.See Brecht, 507 U.S. a637. The @urt first adiresses whéer there was a
violation unde Chambers, and then \Wwether any sch violation was harrtess.

1. Chambers Violation
a) Assurances of Trugworthiness

Petitioner argueshat the statments heravere trustwothy and relable becawsthey were
spontaneouslynade to alose friend Bortly afterthe incidentand theywere corroboated by
Doe’s statemets to anothr friend, Gaeham, and # petitionefs injuries. Additionally, petitioner
stresses that #nexcludedchearsay st@ments wereagainst De's penal inérest therep falling into
ahearsay exqgtion.

Petitioner relies prnarily on te Supremeourt’s decsion inChambers and te Ninth
Circuit's decison inCudjo in supportof his argument that thestatementsnade by De to Savage
bore the requate assurares of trustvorthiness. Both, howe'er, are distnguishable fom the case
athand and tarefore do ot persuadeln Chambers, the defedant accusd of murde called a
witness, Mcnald, whohad previouly confessd to the sara murder. Chambers, 410 U.S. at
294. At trial, McDonald dsavowed th confessin while on he stand, aththe defenent was
thereafter bared from treding McDorald as an agerse witnes pusuantto Mississipi’'s

“vouche rule;” which didnot allow parties to imgach their evn witnesss. Id. at 2%.

8
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Additionally, the trial cart refused to allow the defenddatintroduce théestimony of three
individuals, each of whom wouldhve testified that McDonald had confessed to them that he
committed the murderld. at 298. The Supreme Court h#hét McDonald’s confessions bore
sufficient indicia of trustworthiness becaubey were “made spontaneously to a close
acquaintance shortly after the murder occurregre each “corroborated by some other evideng
in the case,” and “each confession [] waa wery real sense self-incriminatory and
unquestionably against interestd. at 300—01. Similarly, il€udjo, the defense attempted to
offer hearsay testimony from a witness who banfessed to committing the murder to a close
friend shortly after the murder occurre@udjo, 698 F.3d at 754.

The statements at issue here do not bear the salicia of reliability. First, unlike the
statements ilhambers andCudjo, which were made shortly after the murders, the statements
from Doe to Savage were made after she waaseld from the hospital, approximately eight day
after the incident. (Dkt. &l 23-8 at 22.) Second, unlik@e confession at issue @hambers,
which was consistent across the three witnesses to whom McDongkbdlleonfessed, Doe’s
statements to Savage were ingstent with her statements to another potential witness, Grahat
Whereas Doe’s statements to Savage allegedhieastarted the confrontation, her statements to
Graham indicated that petiner began the altercationSe¢ Dkt. 4 at 6 (Graham'’s statement
indicating that following “an excha@e of words, [petitioner] pushed [Doe], causing her to fall
against a window seat” and in response, Doe ghblimne and struck petitioner in the head).)
Third, it was not unreasonable for the Courppeal to conclude #t Doe may have had
motivation to lie to Savagegarding the incident. In botbhambersandCudjo, neither of the
witnesses had an incentive to lie about committing the murders to exonerate the defendant.
contrast, Doe herself expressedsavage her concerns about ¢aggpetitioner, her husband, to
be placed in jail. (Dkt. No. 4 at 9.) Adidnally, the gravity of the potential chargesGhambers
andCudjo made it highly unlikely that the withesseould lie about murdering someone given

the potential for lifetime incarceration. Hereg thossible penalty for Doe hitting her husband

e

mn.
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with a cane was miniscule compared to ttebpble sentence for pédiner’s third strike’

On balance, the Court of Appl's conclusion about the laok trustworthiness of the
proffered hearsay statements ang ribsulting exclusion dhose statements was not contrary to
an unreasonable application of theasly established rule presentedCimmbers. See Christian

v. Frank, 595 F.3d 1076, 1084—86 (9th Cir. 201d#t. denied, 562 U.S. 1007 (2010) (rejection of

purportedly exculpatory hearsayatment did not merit habeas relief where the evidence was less

reliable than the hearsay evidenc€hambers). The Court of Appeal’s determination that the
hearsay statements lacked the basic assuranoelgbility because of their inconsistencies, the
surrounding circumstances, and the potential mtitinaof the declarant was not an unreasonabl
application of the state evideauty rule. Therefore, the Cdwf Appeal’s decision was not
contrary to, or an objectivelynreasonable application of, angaitly establishetéderal law as
determined by the United States Supreme Cowhambers. 28 U.S.C. § 2254(d).
b) Critical to Petitioner's Defense

The Court also finds relief unwarrantledre on the additional ground that Doe’s
statements to Savage were not critical to petitisrdefense. Petitioner argues that the stateme
at issue constituted the only evidence probativaitifjating petitioner’s gilt as they showed that
Doe initiated the conflict and that petitionersa@nly acting in self-defense. However, as
respondent argues, it does appear that Doe’s statements wetiical to petitioner’s defense.
First, testimony from the arrestirdficer described petitioner’s injugs and informed the jury that

such injuries resulted from Doe hitting petitiooa the head with a cang€Dkt. No. 23-7 at 32—

2 Petitioner argues that the trial coursapplied California law in finding that Doe’s
statements did not fall into tlikeclarations against interestngay exception. Such, however, is
not a ground for obtaining federal habeas religse 28 U.S.C. § 2254(a) (establishing that a
district court may entertain application for a writ of habea®rpus “only on the ground that
[petitioner] is in custody in violadn of the Constitution or laws oetities of the United States”).
In any event, for the reasons stated above, itn@asnreasonable for the trial court or the Court
of Appeal to find that Doe’s statements at esslid not fall under the hearsay exception. Under
California law, a hearsay statement falls inte declarations against interest hearsay exception
where the “statement, when made, was so far agrttvahe declarant’'sgeuniary or proprietary
interest, or so far subjected [her] to the riskiofl or criminal liability . . . that a reasonable
[woman] in [her] position would not have made the statement unless [s]he believed it to be tr
Cal. Evid. Code 8§ 1230. The Court of Appeasenably found that Doe could have had severa
motivations for fabricating the story shevided Savage to protect petitioner.

10
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33.) Second, unlike i@hambers where the excluded statemerit$tue, would have exonerated
the defendant, here, it was not unreasonable for dliet Gf Appeal to find that Doe’s statements,
even if admitted and believed to be true, wouldhaste established a viable case for self-defenge.
(Seeinfra.)

Accordingly, the Court finds that petitionerdiiled to carry his bden of showing that
the state court decision is an etfjvely unreasonable applicatiohclearly established federal
law. SeeCullen, 563 U.S. at 181.

2. Harmless Error

Even assuminggrguendo, that the exclusion ddavage’s testimony wasChambers
violation, habeas relief would still be appropriate in this case besauany such error would be
harmless. The Supreme Court has held that utllessrror at issue “haglibstantial and injurious
effect or influence in determining the jury’srdect,” a trial court’s onstitutional error does not
permit habeas reliefBrecht, 507 U.S. at 637-38. UndBrecht, a petitioner must show not just a
“reasonable possibility” that therer affected the verdict, but that the error resulted in “actual
prejudice.” Id. at 637-39 (holding that the error sviaarmless because the prosecution’s
“evidence of guilt was, if not ovethelming, certainly weighty.”)

Here, petitioner argues that the excluded evidera=critical to his claim that he attacked
Doe in self-defense. Petitioner asserts 8matage’s testimony provides evidence that Doe
initiated the altercation. Thugetitioner argues, a jury couldVedetermined that petitioner’s
reaction was not necessarily greater than \@ahatasonable person would deem necessary to
ensure their safety given the circumstances. Véiffards to this issuéhe California Court of

Appeal held:

Even if there was any error in excluding the wife’s statements, the
error was harmless in light die overwhelming evidence of
defendant’s guilt. The undisputed evidence of the nature and

% Ppetitioner also argues that it was error fertiial court to rely on the fact that Doe had
stopped cooperating with the prosecution and lalereement and refused to testify at trial in
making its reliability determination. However, t@alifornia Court of Appeahgreed that it was
improper for the trial court to do so, but heldttkhe trial court had sufficient other bases upon
which to find Doe’s statement to Savage lialde. As discussed above, the Court agrees.
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gravity of his wife’s injuries makedear that even if the jury were
to have believed that his wifeitiated the confrontation,
defendant’s response went far beyond anything necessary to
defend himself.

The right to self-defense extenddyoto the degree of force that a
reasonable person would emplayder similar circumstances.
(Peoplev. Clark (2011) 201 Cal.App.4th 235, 250.) Only force
that a reasonable person similarly situated would deem necessary
to insure their safety is permissibldbif.) “For acts done in self-
defense to remain lawful, the fortteat one uses must be only such
as appears reasonably necessaryigw of the circumstances, to
prevent the impending injury.{19 Cal.Jur.3d (2014) Criminal
Law: Defenses, § 51.) “Thus, umdecharge of assault with a
deadly weapon, the probable dangka lesser degree than great
bodily injury will not justify the exercise of the right of self-
defense.” (pbid.)

Here, even if the wife attacked defendant first and struck him three
times in the back of the headtlwva cane, it is evident that
defendant responded with sifioantly greater force than

necessary. The wife was notelding a knife or anything other

than an apparently light-weigb&ne not likely to cause serious
injury. The defendant could neasonably have believed it was
necessary, to ensure his own sgfeo beat and kick his wife

enough to break her jaw in threapés, break seven of her ribs,
knock teeth out, and bruise her i thye, chest, and arm. Indeed,
the futility of the self-defense defse in this case is highlighted by
the evidence that when the police arrived at the scene, defendant
spontaneously acknowledged, “I was wrong, | admit it” and “I was
going to tum myself in.”

Williams, 2014 WL 1465884, at *3—4.
Unlike in Chambers where the hearsay testimony veasonfession from another person
that he had committed the murd€hambers, 410 U.S. at 298, the hearsay testimony here woul
only confirm that Doe hit petitioner with a camnéth the additional fact that she may have
initiated the physical altercatiowilliams, 2014 WL 1465884, at *2. Was not unreasonable for
the Court of Appeal to find thagjven the “nature and gravity” @oe’s injuries in comparison to
petitioner’s injuries, a jury would still finthat petitioner’s response was “beyond anything
necessary to defend himseliilliams, 2014 WL 1465884, at *5-6 (explaining that in defending

one’s self, “[o]nly force that eeasonable person similarly sated would deem necessary to
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insure their stety is permssible”)?

Thus,even if the @urt had faind a constittional violation, suchviolation wauld have
been harmlesgiven the aicumstancsof this cas.

V. I NEFFECTIVE ASSISTANCE OF COUNSEL CLAIMS

A. Legal Framework

In orde to establib IAC, petiioner must kow both that: (i) his ounsel perfomed
deficiently ard (ii) the defcient perfomance in fat prejudicel his defens. Srickland v.
Washington, 466 U.S. 668687—-88 (984). A revewing cout should degy an IAC chim if the
petitioner camot adequaty demonstate either otthe Srickland prongs. Id. at 697 (ourts are nb
required to adress both pngs of thdest if the gtitioner fails on one).

In estdlishing thefirst prongof Strickland, petitionemmust show hat his comsel’s
performancewas deficienti.e., it fellbelow an “dojective stmdard of reasonablenessunder
predominant pofessionahorms. Id. at 687—88. The reviewng court shald treat cansel's
conduct with astrong presmption tha the condat is within the realm ofreasonabl@rofessional
asistance.Seeid. at 689.

In orde to establib the secod prong, petioner mustshow counsl’s deficiert
peformance pejudiced him, i.e., that'there is a@asonable bability that, but for @unsel’s

unprofessionakrrors, theesult of theproceedingvould havebeen diffeent.” 1d. at694.

* Petitoner addithnally argus that the Cart of Appel’s determnation thati was
evident that petioner respnded withsignificantly greater foce than neessary was #sed on
erroneous faetal assumpons lackingevidentiarybasis. Spefically, pettioner takesssue with
the Court of Appeal’s comlusion thatDoe was nbwielding “anything oher than an parently
light-weight @ne not likey to causeaious injury.” Williams, 2014 WL1465884, at2. As
respondent iwlicates, howver, one othe trial exhbits included a photogaph of thewooden cane
(See Dkt. No.23-7 at 49.) Additionally, the Courtof Appealcould have oncluded, bsed on
petitioner’s light injury in comparisorto Doe’s, tlat the wooén cane wasapparenty light
weight” and rot “likely to cause serigs injury.” Petitioner aso argues té a jury coud have
found petitiorer justified in his use oforce giverDoe’s and ptitioner’s smilarity in weight.
However, asespondent ggues, the Gurt of Appeal could hae determied that a juy would not
find it convingng that a ran “over sixfeet tall weghing 220pounds” wa justified inusing such
force against dive-foot five-inch, 62year-old woman of 2% pounds (aveight suggsting
obesity ratherthan power}o that extet to ensurehis safety.” (Dkt. No. 2Z7-1 at 23 (ding
exhibits).) See Harrington, 562 U.Sat 102 (“[A] habeas cowimust detenine whatarguments o
theories supprded or . . . ould have spportal, the state coufs decision?).
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Petitioner must establish that counsel’s errors \sergevere as to gigssess the patner of a

fair trial and reliable verdictld. at 692. When a petitionerehallenging a conviction, the
pertinent question is “whethénere is a reasonable probabilityat, absent the errors, the
factfinder would have had a reastie doubt respecting guilt.’"Hinton v. Alabama, 134 S. Ct.
1081, 1089 (2014) (quotirgrickland, 466 U.S. at 694). For petitioner to show prejudice due t¢
counsel’s failure to file a main, petitioner has to prove tha) (iad his counsel filed the motion,
it is reasonably probable thawotion would have been granted, and (2) had the motion been
granted, it is reasonably probablattthe result of the trial wodilhave been more favorable to
him. Wilson v. Henry, 185 F.3d 986, 990 (9th Cir. 1999).

For a federal court reviewing IAC claimsanhabeas proceedirnthe question “is not
whether a federal court believes #tate court’s determination” und@érickland “was incorrect[,]
but whether [that determination] was unreasbsa-a substantially gher threshold.”"Knowles v.
Mirzayance, 556 U.S. 111, 123 (2009) (citations ondjte Under section 2254(d), a federal
habeas court reviewingrickland claims should apply a decidedigferential standard to state
court decisions.See Knowles, 556 U.S. at 123 (citingfarborough v. Gentry, 540 U.S. 1, 5-6
(2003));see also Cullen, 563 U.S. at 202 (holding that alfral habeas couapplies a “doubly
deferential” standard of reviein analyzing IAC claims undeection 2254). In examining a
habeas IAC claim, if petitiomeannot prove the deficient perfnance prong, a federal court doeg
not need to explor&rickland’s prejudice prong.See Sripongsv. Calderon, 133 F.3d 732, 737
(9th Cir. 1998). Inversely, it is unnecessary féederal habeas court to decide whether counse
performance was deficient before examinivitgether petitioner was prejudiced due to the
purported deficient performance of his counsge Strickland, 466 U.S. at 69AMlliams v.
Calderon, 52 F.3d 1465, 1470 & n.3 (9th Cir. 1995) (affingn the district court’s refusal to
contemplate whether counsel deficiently performed after alreadgidgcthat petitioner could not
show prejudice).

The pronounced deference in Strickland faiewing a defense counsel’s effectiveness
provides state courts with more flexibility reasonably applying érule, consequently

“translat[ing] to a narrower range of decisions that areatively unreasonable under AEDPA.”
14
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Cheney v. Washington, 614 F.3d 987995 (9th Cir 2010) (citng Yarborough v. Alvarado, 541
U.S. 652, 6642004)). Beause th&rickland prejudice exanination is omprehensie in itself,
there is no neé for a habes court to enploy the larmless eor review urderBrecht. Brecht, 507
U.S. at 637;see also Musladin v. Lamarque, 555F.3d 830, 83 (9th Cir.2009).

B. Discussion

The Qurt addresss each of th IAC claims broughtpamely, petioner’s counsel’s failue
to: (i) obtainadmission & Doe’s heasay statemets throughSavage’s tetsmony; (ii) move to
suppress polie testimonyand photogaphs of blad inside thehouse; andiii) objectto admissio
of Doe’s hearay statemets to the paamedic and®11-operato under theConfrontaton Clause.

1. Failure to Obtain Admission ofHearsay Statements

As previously disassed, the tal court daied the defase’s requst for admision of Doe’s
hearsay statments tliough Savage aan exceptio based on declaratioragainst ped interest.
Alternatively,petitioner agues that s trial coungl should hae sought dmission fo purposes o
impeachmentinder the igonsistent stements egeption. The CaliforniaCourt of Appeal agree
that such perdrmance wasleficient. Williams, 2014 WL 146884, at *4. Howeverthe Court of
Appeal held tht petitione's IAC claim failed on his groundbecause anguch erromwas

hamless.|d. Thus, the ourt reasone:

“Evidencethat would lave been aditted to atack or supprt the
credibility of a hearsayleclarant ithe or she &l actually éstified
is admissibe to attaclor support he hearsay etlaration.”
(Simons, @l. EvidenceManual (D13 ed.) § 2t7; Evid. de, §
1202.) Havever, “theprosecutiormay not ofer for their tuth the
inconsistenhstatementsf a declarat who doe not testifyat trial.”
(People v. Blacksher (2011) 52 Caldth 769, 88.) Defendnt’s
wife was ahearsay ddarant. Thestatementsise made tdhe 9-1-
1 dispatcheand the paamedic wee properly eceived in idence.
(See subdiision c., pos) The truh of these stements \as
contradicte, at least irpart, by heistatementso Anne Saage.
Therefore dthough thancriminating statemets were
inadmissibé under Evilence Codesection 128, they were
admissibleunder Evidece Code se&tion 1202for the limied
purpose okvaluating he truth of he hearsaytatements ti were
admitted. Although déerence musordinarily be given to
counsel’s &ctical decigons, we carthink of nopossible sitegic
reason fohaving failel to advancehis alternéive groundfor the
admissiorof the statenents to Ane Savage.The admisdiility of
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this evidence was considered outdide presence of the jury and it
was unguestionably in defendantiserest to cast doubt on the
credibility of what the wife told the officers and the paramedic.

Nonetheless, even if counsel was deficient in failing to seek
admission of this evidence undevidence Code section 1202,
there was no prejudice. (Skere Crew (2011) 52 Cal.4th 126, 150
[“If a claim of ineffective assistar® of counsel can be determined
on the ground of lack of prejudica,court need not decide whether
counsel’s performance was deficiéh}. For the reasons discussed
above, even on the assumption tt@tsideration of this evidence
for the limited permissible purpose would have caused the jury to
doubt whether defendant was the original aggressor—a dubious
assumption—the extent of thefe/s injuries, coupled with
defendant’s spontaneous acknowleahgnt of guilt, leaves little
room to believe that admission of this evidence would have
affected the outcome of the trial.

For the reasons discussed above, and in light of the undispuded®y indicating the
injuries inflicted on Doe, it was noinreasonable for the California@t of Appeal to decide that
there was no reasonable probability of Doe’sest&int to Savage changing the jury verdict.
Therefore, the Court of Appedid not contravene or unreasonabpply the standard for IAC set

forth in Srickland in finding no prejudice duto defense counselteficient performance.

2. Failure to Move to Suppress Police T&gimony and Photographs of Blood
Inside the House

Petitioner next argues that his counstiture to suppress police testimony and
photographs of blood inside the house was IAC. Specifically, petitioner argues that his coun
should have moved to exclude the testimoh@fficer Manion ad the introduction of
photographs taken by Officer Manion based on his w#eass search of petitioner’'s house. With

regards to this issue, the Calific@ Court of Appeal explained:

Defendant also contends his attey’s performance was deficient
because he failed to move to suppregidence obtained as a result
of Officer Manion’s warrantlessntry into his home. Manion
entered the home after placing defant in handcuffs and before
locating his wife. Manion testifeeto his observation of blood in

the master bedroom and photagins of the bedroom were

admitted into evidence. Defendant claims that a warrantless entry
was not justified because thererev@o exigent circumstances and

a protective sweep was not warranted.

Under the Fourth Amendment, searches and seizure inside a home
16
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without a warrant are presumptively unconstitution@tof v.
Ramirez (2004) 540 U.S. 551, 552.) However, warrantless entries
are allowed during exigent circumstancikinnesota v. Olson
(1990) 495 U.S. 91, 100), and for poses of a limited protective
sweep Maryland v. Buie (1990) 494 U.S. 325, 335-337). Exigent
circumstances are defined as ‘®&mergency situation requiring
swift action to prevent imminent dger to life or serious damage
to property, or to forestall thHenminent escape of a suspect or
destruction of evidence.Pgoplev. Ramey (1976) 16 Cal.3d 263,
276.) When emergency situaticasse, “[o]fficers do not need
ironclad proof of a ‘serious, lifdireatening injury to invoke the
emergency aid exception.M{chigan v. Fisher (2009) 558 U.S.
45, 49.) “ ‘[A]n objectively reasonable basis for believing’
[citation] that ‘a person within [theouse] is in need of immediate
aid’ " is sufficient. (d. at p. 47.)

In the present case, defendant’$ewiad told the police dispatcher
that she was hiding in herigabor’s backyard. When police
officers arrived at the scen®fficer Manion spotted only the
defendant on the porch bis home. The whereabouts of
defendant’s wife’s was unknowhut the door to the home was
open and defendant made an attempt to enter. Under the
circumstances it was eminently reasonable, and responsive to the
9-1-1 emergency call for assistance, for the officer to determine
whether the wife had returnedher home and was in immediate
need of aid. Because a motion to suppress evidence of what was
observed inside the home was doomed to fail (Blighigan v.

Fisher, supra, 558 U.S. 45), the attorneyfailure to bring such a
motion was neither a defacy nor prejudicial.

Williams, 2014 WL 1465884, *4-5.

Under the Fourth Amendment, warrantlesarches of a home are presumptively
unconstitutional, however, that presumption mapbercome if exigent circumstances exist.
Michigan v. Fisher, 558 U.S. 45, 47 (2009)nited States v. Alaimalo, 313 F.3d 1188, 1192-93
(9th Cir. 2002). “[E]xigent circumstances gm@sent when a reasonaplerson [would] believe
that entry . . . was necessary to prevent phykaah to the officers or other persons, the
destruction of relevant evidence, the escapgbatuspect, or some other consequence imprope
frustrating legitimate l enforcement efforts.’Bailey v. Newland, 263 F.3d 1022, 1033 (9th Cir.
2001) (internal quotations omittedjentucky v. King, 563 U.S. 462, 471-72 (2011) (exception tg
prevent destruction of evidence). The Fodsthendment also permits police officers to enter a

home without a search warrantgmvide emergency aid to a wouddahabitant or to defend an
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inhabitant from impending harnkisher, 558 U.S. at 45, 47. This “emergency aid” exception
requires only that the officer an “objectively reasonablebf@indation for thinking that someone

in the house was in need of urgent cdre.

Here, when the officer reached petitioner's home, Doe had told the dispatcher that she we

in her neighbor’s backyardiilliams, 2014 WL 1465884, at *5. However, when the officer
arrived, he saw petitioner on the front porch, and/ag not certain as to the victim’s location, as
it was not clear whether or not sfegnained in her neighbor’s yaréd.

The officer’s testimony on thissue is instructive:
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(Dkt. No. 23-7 at 29-31.)
Under these circumstances, itsvaot unreasonable for the Court of Appeal to find that tf

officer had an “objectively reasonable basislfelieving that a person within the house [was] in

Q: What happened when you first arrived at 723 Cypress?
| noticed that the frordoor of the home was wide open.

Did you initially see anybody?

Not initially.

At some point, did you see someone at 723 Cypress?

Yes.

Can you describe who you saw?

| saw Mr. Williams standing at the front porch.

QI POPO>OP>

. What was the defendant doing when you saw him standing at the
porch?

A: He was just standing there.

Q: What did you do?

A: | asked him to come down to mele was standing on the sidewalk in
front of the house.

Q: What was his reaction orsponse when you asked him to come
toward you?

A: He turned around and started to walk inside the house.

Q: What did you do?

A: 1 went in the front door and haoaffed him. | didn’t want him to go
into the house, have possible weaponake the situation dangerous for
me and fellow officers.

Q: And at the time when you first saw the defendant standing on the
porch, did you have any idea whdhe possible victim might be?

A: Possibly in the back yd of the neighbor’s house.

Q: But you weren't sure at that time?

A: 1did not know.

18
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need of immediate aid.Fisher, 558 U.S. at 47see also United Statesv. Black, 482 F.3d 1035,
1039 (9th Cir. 2006) (finding search fiied where police feared that victioould have been
inside the apartment). Accordingly, the CourApipeal’s conclusion that was not outside the
scope of professional conduct for petitioner’sl t@unsel to decide not to bring a motion to
suppress such evidence was also reasoaablsubject to thi€ourt’s deference.

Additionally, it was not unreasonabfor the Court of Appeal to find that counsel’s failure
to move for suppression did not prejudice petitrorteven if petitioner'ssounsel had moved to
suppress such evidence and succeeded, the ptiosegiso presented photographs and medical
testimony of Doe’s actual injuriesSee Dkt. No. 23-7 at 118-35.) As respondent argues, the
“emotional impact that could have arisen frim photographs of the bedroom were already
independently evoked by the photographs of thenals face and body.” (Dkt. No. 27-1 at 36.)
Thus, there is no “reasonable probability that, abde errors, the factfinder would have had a
reasonable doubt respecting guil&trickland, 466 U.S. at 695.

3. Failure to Move to Suppress Hearsay Staments to Paramedic and 911 Operator

Petitioner further argues that heceived ineffective assistaaof counsel due to defense
counsel’s failure to object to the admission oeBcstatements to the 911 operator and paramed
as a violation of the Sixth Amdment’s Confrontation Claus&he California Court of Appeal

rejected petitiones argument:

[Dlefendant argues that his lawygovided ineffective assistance
in failing to object to the admigsi of the statements made by his
wife in her 9-1-1call for helpral to the attending paramedic, on
the ground that these hearsay staets were testimonial and their
admission violated his Sixth Amendment right to confrontation.
(Crawford v. Washington (2004) 541 U.S. 36.) Defendant asserts
that by the time his wife madeetl9-1-1 call, the emergency had
already ended, so that the operattine of questioning (“what’s
going on?”) had evolved into ant@mrogation in which she told the
authorities that “her husband” “haeat [her] and kicked [her].”
Likewise, defendant asserts thgtthe time the paramedic arrived
the emergency was no longermrogress, so that when the
paramedic asked his wife “if she was struck with any weapons or
how she was struck,” her response “that she had been kicked
multiple times and all over her body” was testimonial in nature.
Defendant relies oBavis v. Washington (2006) 547 U.S. 813, 822
to support his argument that statements become testimonial “when
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the circumstances objectively icdte that there is no such
ongoing emergency, and that the primary purpose of the
interrogation is to establish prove past events potentially
relevant to later criminal proseton.” However, “a 911 call, and
at least the initial questioning Iblye operator, are not primarily
designed to prove some péatt, but to elicit current
circumstances requiring police assistanc®éople v. Cage
(2007) 40 Cal.4th 965, 982.)

Here, after the wife told the 9-1dispatcher “I need help please,”
the dispatcher asked “what’s ggion” in order tadetermine if
police assistance was needédkewise, the paramedic was
eliciting information in order to determine appropriate medical
treatment. At trial, the paramie explained that it is general
procedure to ask trauma patientseaies of questions to ascertain
if they are alert and oriented. ©nof those questions is “if they
know what happened to them.” The purpose of these questions is
to “make sure that when theypswer questions what they are
saying is going to make sense.” If the responses do not make
sense, the paramedics “wouldn’k¢éawhat they are saying” and

instead “go by what [they] see.” Additionally, these questions help

paramedics “find out where thegumnes could be, and pretty much
line up for the hospital so they can know what to expect, what
areas to look at.” Thus, thegaestions and the wife’s answers
were made primarily to dealithh an ongoing emergency situation.
The statements were not elicitedetstablish facts for use in a later
criminal prosecution, and their mission was not a violation of
defendant’s Sixth Amendment rights as construecrawford v.
Washington, supra, 541 U.S. 36 and its progeny.

Deference is ordinarily due to tactical decisions by defense
counsel, including particularly dessons on whether to object to
the introduction of evidence. Thilecision is inherently tactical
and seldom establishes a counsel’'s incompeteReeplé v.

Roberts (2011) 195 Cal.App.4th 1106; see generdliguglas v.
Woodford (2003) 316 F.3d 1079.) In the present case, the failure
to raise this meritless objectiatearly was neither deficient nor
prejudicial.

Williams, 2014 WL 1465884, at *5—6.

The Sixth Amendment’s Confrontation Claws®rds the accused in criminal cases the
right to “be confronted with theitnesses against him.” U.S. Const. amend. VI. The goal of th
Confrontation Clause is fguarantee due process and the trustworthiness of evid€nawford
v. Washington, 541 U.S. 36, 61 (2004). The clearly éfithed Supreme Court precedent under

Crawford demands that the reliability of evidence b&tdd by the adversarial process’ hallmark ¢

cross-examinationld.; see also Davisv. Alaska, 415 U.S. 308, 315-16 (1974).
20
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The Confrontation Clause ap@iéo all “testimonial” statements, whether made in court
out of court. Crawford, 541 U.S. at 50-51. A statement is testimonial hearsay subject to the
Confrontation Clause when the main purpose e$@nting the out-of-court statement is to create
an out-of court substitatfor trial testimony.Michigan v. Bryant, 562 U.S. 344, 369 (2011see,
e.g., Bullcoming v. New Mexico, 564 U.S. 647, 655-59 (2011) (findititat a lab report prepared
in connection with a criminahivestigation and certifying that fit@oner’s blood alcohol level was
above limit for aggravated DUI was testimonidflelendez-Diaz v. Massachusetts, 557 U.S. 305,
310, 329 (2009) (concluding a certificate frororeme lab analyst ideifying a controlled
substance qualified as testimonial evidenambse it was produced for the purpose of proving g
fact in trial and was basicallyedtical to other in-court testimony).

Where an investigation or preparation faaltrs not the primary purpose of garnering a
statement, “the admissibility of a statement & ¢bncern of state and federal rules of evidence,
not the Confrontation ClauseBryant, 562 U.S. at 358. The relative formality of the questionin
or the lack thereof, may aid a countsjuiry as to its “primary purpose.ld. at 366. The primary
purpose of a statement is determined objectivelyited States v. Rojas-Pedroza, 716 F.3d 1253,
1267 (9th Cir. 2013). Accordingly, “the relevant inquis not the subjectiver actual purpose of
the individuals involved in a particular enmter, but rather the purpose that reasonable
participants would have had, ascertained from the individualstatements and actions and the
circumstances in which the encounter occurrettd”(quotingBryant, 562 U.S. at 360).

“Statements are nontestimonial when madenécourse of pate interrogation under
circumstances objectively indicagj that the primary purpose oktinterrogation is to enable
police assistance to meet an ongoing emergerggvis v. Washington, 547 U.S. 813, 822
(2006). Statements are testimonial “when tiheutnstances objectively indicate that there is no
such ongoing emergency, and that the primary purpbe interrogation is to establish or prove
past events potentially relevaotlater criminal prosecution.ld. at 814, 822. Testimonial
hearsay statements are prohibited under ther@atation Clause unless (1) the witnesses are
unavailable, and (2) the defendants had a prippdpnity to cross-examine the witnesses.

Crawford, 541 U.S. at 59.
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Here, the statements of concern involved, Diawis, a 911 call occurring in an ongoing
emergency: Doe’s request for medical held eescue from the neighbor’s backyard.Dhwis,
the Supreme Court held that the statements natréestimonial because the nature of “what was
asked and answered . . . was such that the elstité¢eiments were necessary to be able to resolye
the present emergencyDavis, 547 U.S. at 817, 827 (discussing that the operator asked “Whal's
going on?,” “Are there any weaponsand “What's his . . . name?,” to which the victim answeregd

“He’s jumpin’ on me again,” “No. He’s usin’ hisstis,” and “Davis . . . Adrian”). The questions

asked by the 911 operator in the instant matter are indistinguishable from those asked by the 91:

operator irDavis. (See Dkt. No. 23-5 at 42—43 (transcript 811 call where operator asked Doe
what happened, whether her husband had aapeves, and what her husband’s name was).
Petitioner attempts to distinguiglavis by arguing that here, Doe informed the 911 operator that
she had been attacked forty-five minutes prianaking the call. However, in the same breath,
Doe also informed the operator that she hadgesh “able to slip away” from petitioner, which
could have implied that she remained in dand®kt. No. 23-5 a#t2.) Thus, it was not
unreasonable for the Court of Appeal to deteetiat the statements made to the 911 operator
were not testimonial and that therefore, defamesel’s failure to ot was not deficient.
Petitioner’'s arguments with respect to Dostatements to the paramedic are equally
unavailing. Petitioner argues that the paramsdicestions went beyond what was necessary to
provide treatment but rather reeintended to obtain information for a future prosecution.
Specifically, petitioner takes issue with tp@ramedic asking Doe what happened, how she
received her injuries, and whether she wascktwith an open hand, closed hand, or kicked.

These questions, petitioner arguesre not necessary for Doe’s giesis or treatment. However

at trial, the paramedic testified that such questions help them determine “where the injuries doulc

be, and pretty much line up for the hospital sytban know what to expect, what areas to look

1%}

at.” (Dkt. No. 23-15 at 12.) The Ninth Circuithbeld similar questioning from a physician to b
non-testimonial.See Moses v. Payne, 555 F.3d 742, 748, 755 (9th Cir. 2008) (holding that state
court’s determination that emergency room phgsis questions about what happened to assault

victim was not testimonial was nah unreasonable application@fawford). Thus, it was also
22
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not unreasonable for the Court of Appeal to detee that Doe’s statements to the paramedic
were non-testimonial and that defense counselisréato object to such statements was not

deficient. Williams, 2014 WL 1465884at *5.

In any event, even if the Court were to filt counsel's performance with respect to this
issue was deficient, it was not unseaable for the Court of Appeal to find that petitioner was nc

prejudiced by any potential errord. As discussed above, the evidence of Doe’s severe injurig

coupled with petitioner’s admission of guilt wddlkely not have been outweighed or even
compromised by the exclusion of the statemahtissue here. Additionally, Doe’s medical
records and contemporaneous photographs amply dottuhe extent of thiejuries inflicted on
Doe. Hence, no reasonable probability exisas thhe outcome of the trial would have been
different if defense counsel had objecteth® admission of the statements at issue here.

V. CONCLUSION

Accordingly, petitioner has not met his burdershow that he is in @iody in violation of

the Constitution or laws dreaties of the United Stateand his petition is heredyENIED. A
certificate of appealability will not issue.eRsonable jurists would not “find the [Court’s]
assessment of the constitutional claims debatable or wrd@hack v. McDaniel, 529 U.S. 473,
484 (2000). Petitioner may seek a certificateppfealability from the Nith Circuit Court of

Appeals. The Clerk shall tar judgment in favor of spondent and close the file.

Lypone Moptoflecs

T 1SS0 ORDERED.

Dated: October 26, 2016

(/ YVONNE GONZALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE
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