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UNITED STATES DISTRICT COURT

NORTHERNDISTRICT OFCALIFORNIA

ANDREA STEVENSON, Case No0.15-cv-04788-Y®R

Plaintiff, ORDER ON MOTION TO DISMISS FIRST

AMENDED COMPLAINT
VS.
Re: Dkt. No. 28

ALLSTATE INSURANCE Co., & al.,

Defendants.

Plaintiff Andrea Stevenson Imgs this putative class actiagainst defendants Allstate
Insurance Company and Allstate Indemnity Camyp(collectively, “Allstae” or “Defendants”)
challenging Allstate’s alleged usé elasticity of demand whenrmulating its rating factors for
automotive insurance in California. Plaintiffihgs causes of action in the first amended complg
(Dkt. No. 18, “FAC”) for (1) violations of Califaria’s Unfair Competition Law, Cal. Bus. & Prof.
Code § 172002t seq, (2) unjust enrichment, (3jolation of California’s Fse Advertising Law, Cg
Bus. & Prof. Code § 175081 seq.and (4) violation of Cal. Ins. Code § 1861.10.

Currently pending before theoGrt is Defendants’ motion ismiss the FAC pursuant to
Federal Rule of Civil Procedure 12(6) (Dkt. No. 28, “Mtn.”), arguinginter alia, that Plaintiff's
claims are not justiciable because they are stitjetbe exclusive jurisdiction of the California
Department of Insurance (“DOI”) Commissioner. f@@lants also move to dismiss certain claim
pleading grounds. Alternatively, Defendants requestQburt defer to the priany jurisdiction of thg
DOI and stay this action pending resolution by Commissioner. Having carefully consider

the papers submitted and the pleadings in thiergooral argument held January 12, 2016, and f
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reasons set forth below, the Court her&@8RANTSIN PART Defendants’ motion to dismiss aBuAYg
the litigation under the primary jurisdiction doctrine.
. BACKGROUND

Defendants are lllinois corpations that issue automotive insurance policies nationally,
including in California. (FAC ®0.) Plaintiff is a more thatwventy-five year auto insurance
customer of Allstate. Id. 1 15.) Plaintiff alleges that, asesult of Allstate’s alleged improper
practices, she has “paid higher psdor [her] insurance coveratign have other insureds who
present the same risk presented by Plaintiffd. § 10.) Specifically, Platiff asserts that Allstate
improperly uses elasticity of demand (“ED”) a3 unapproved rating factor when pricing auto
insurance for its customers apdtential customers — a practice kmoin the insurance industry as
“price optimization.” [d. 1 35.) ED represents an individua®snsitivity to changes in the price ¢
insurance. Ifl. § 32.) The more elastic an individuak timore likely they are to seek insurance
elsewhere in response to an gease in insurance premiumsd. (] 33.) By contrast, the more

inelastic an individual, the less sensgtithey are to increase in premiums,the less likely they are

to seek insurance elsewhere if their premiums rikk.{(34.) Thus, Allstate’melastic customers -
including Plaintiff — pay higher premiums simgdgcause Defendants determined they are less

responsive to price increasesd. (1 34.)

-

In California, auto insurance premiums approved by the Department of Insurance (“DOQI”)

through a two-step processSe id {1 22-31.) First, an insurer (sugh Allstate) sets a base rate jand

obtains approval from DOI for the basde by filing a ratapplication. Id. 1 22.) Second, the
insurer submits a class plan that discloses tiegréactors an insurer w#s to use and how those
rating factors will be applied to the basge to produce individual premiumdd.( 25.)
For example, mandatory rating factors authorizgdtatute include mileage driven, driving record
and years of driving experiencdd.(f 26.) The regulations alscoprde optional rating factors thalt
insurers may elect to includie their class plan.Iq. { 27.)

Allstate allegedly uses Earnix, Ltd. softwarartoorporate ED into its rating factors beforg
submitting its class plan to DOIId(  46.) Earnix boasts thatllows insurers to “go beyond

traditional risk cost pricing, ineporating [ED] models to maximmé profit and growth objectives.”




United States District Court

Nartharn Dictrirt nf Califarni

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

(Id. 1 41.) The Earnix Rating Factor Optimizatioadule “allows insurers toptimize prices offere
to customers while maintaining regulatory complianc&edid § 41, “Earnix Brochure” at 15,
available at http://earnix.com/download/EarnixirsceSolutions.pdf.) Easn“directly optimizes
the rating factors [Allstate submits to DOI in itssdaglan], providing [Allstatelvith new factors tha
can be uploaded into [its] existing table structured.)(In other words, Earnix software allows
Allstate to account for ED in its rating factasbmitted for approval, without disclosing to DOI th
it is considering ED wheoaompiling its class plan.Sge id).

By way of example, DOI regulations allow insurers the option td[ggender of the rated
driver” as a rating factor. Cal. Ins. Code § 2632((d The Earnix softwa permits Allstate to
incorporate ED into its proposed gender ratingdiact Under a hypothetictiieory that a customer
assigned “female” gender is more price inelastd therefore less likely tespond to a small pric
changes, Earnix would “optimize” Allstate’s ratifagtor for females upward. Thus, if based on
alone Allstate would propose airay factor of 1.0 for females, Eax would increase that rating
factor .g.to 1.2) to account for femalesielasticity. Under this hypotheal, Earnix has determin
that female Allstate customers are not as respotsigikranges in price, arsth Earnix “optimizes” tl
female rating factor to increatiee premium charged to femalebased on the theory they are les
likely to shop for insurance elsewhere in response to a premium increase.

This is hypothetical by design. Plaintiff is uraltb quantify Allstate’sise of ED to optimiz
its rating factors. Allstate does not disclose its use of ED in generating the rating factors sub
approval in its class planSéeFAC T 35.) However, Allstate’s parent company has disclosed i
public filings that it used price eimization and that one of its “keyoals” in 2011 was to utilize pr
optimization to increase earningsd.( 57.) Allstate employees, including a former Chief Data
Officer, have disclosed Allstateisse of ED since at least 2011d.(1 63-67.)

The gravamen of Plaintiff's claims is thatigthte engaged in price optimization, using E§
software to incorporate ED into its “premiuretsng methodologies” without disclosing the same
DOl in its class plan or to itsustomers affected therebyd.( 7.) On February 18, 2015, DOI
issued a bulletin (the “Bulletin®dlenouncing the use of price optaation and requiring insurers to

cease using it in any way:
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‘Price Optimization’ is defined asny method of taking into account an
individual's or class’s willingnes® pay a higher premium relative to
other individuals or classes....[A]Jnyse of Price Optimization in the
ratemaking/pricing process or in a rating plan is unfairly discriminatory
in violation of California law....Any insurer currently using Price
Optimization to adjust its rates in the ratemaking/pricing process shall
remove the effect of any such adjustments from any filing to be
submitted subsequent to the date of this Notice.

(Dkt. No. 29, BulletinseeFAC 11 36-37.)

Plaintiff brings six causes of acti on behalf of herself and allhatrs similarly situated in the

FAC, namely for: (1unlawfulconduct in violation of California’s Unfair Competition Law (“UCL
Cal. Bus. & Prof. Code § 17208t seq, (2) unfair conduct in violation of the UCL, (3jaudulent
conduct in violation of the UCL, (4) unjust enrichment, (5) violation of California’s False Adve
Law (“FAL"), Cal. Bus. & Prof. Code § 17506t seq.and (6) violation of Cal. Ins. Code § 1861.
Defendants now move to dismiss all sasl of action, or in thalternative, to staydicial proceeding
under the doctrine of primary jurisdiction.
. STANDARD OF REVIEW
A motion to dismiss under Rule 12(b)(6) tests tlgaleufficiency of the claims alleged in

complaint. lleto v. Glock, Ing 349 F.3d 1191, 1199-1200 (9th Cir. 2003). “Dismissal can be b

on the lack of a cognizable legaétry or the absence of sufficidiatts alleged under a cognizable

legal theory.” Balistreri v. Pacifica Police Dep/19901 F.2d 696, 699 (9th Cir. 1990). All allegatio
of material fact are taken asi¢rand construed in the light mdavorable to the plaintiffJohnson v
Lucent Techs., Inc653 F.3d 1000, 1010 (9th Cir. 2011). To survive a motion to dismiss, “a
complaint must contain sufficient factual matter, acakptetrue, to ‘state a claim to relief that is
plausible on its face.”Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v.
Twomby, 550 U.S. 544, 570 (2007)). This “facial p#ility” standard reques the plaintiff to
allege facts that add up to “more than a sheer Ipiigsthat a defendant has acted unlawfully.”
Igbal, 556 U.S. at 678. While courts do not require gh&ned fact pleading of specifics,” a plaif
must allege facts sufficient to “raise ght to relief above @ speculative level. Twombly 550 U.S.
at 547, 555. In deciding whether thiaintiff has stated a claim upon igh relief can be granted, t

court must assume that the plaintiff's allegatiorestewe and must draw atasonable inferences i
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the plaintiff's favor. See Usher v. City of Los Angel888 F.2d 556, 561 (9th Cir. 1987). HoweV|

the court is not required to acteys true “allegations that are merely conclusory, unwarranted

deductions of fact, or unreasonable inferencés.fe Gilead Scis. Sec. Litigh36 F.3d 1049, 1055

(9th Cir. 2008) (quotingprewell v. Golden State Warrioi266 F.3d 979, 988 (9th Cir. 2001)).
1. DiscussiON

Alistate moves to dismiss the FAC on threeugids. First, Allstate argues the FAC fails t
allege facts sufficient to state centalaims. Second, Allstate contés that Plaintis’ Fourth Cause
of Action for unjust enrichmerand Sixth Cause of Action foralation of section 1861.10 are not
legally cognizable as independent claims under Calddaw. Third, and principally, Allstate arg
that Plaintiff is barred from bringg her claims in thi€ourt due to the exclus\urisdiction given t
the DOI Commissioner overteasetting issues.

Alternatively, should the Counot dismiss the FAC on théave-mentioned grounds, Allst
requests the Court exercise its digion to stay judicial proceedingsd send Plaintiff's claims to
DOl for the benefit of the Commissier’s expertise in rate settirggues under the judally-created
doctrine of primary jurisdiction. The Court addses each of Defendants’ arguments below.

A. Pleading Deficiencies

Defendants contend the FAC &cfally deficient in three respts, namely that: (1) the UCL

and FAL claims (First, Second, Third, and Fifth Gauef Action, respectivelyfail because Plaintif

does not allege any injury consistevith her theory ofelief; (2) the UCL fraud claim and FAL clai

(Third and Fifth Causes of Action, respectively) faitdase Allstate’s website, when read as a W
is not misleading; and (3) the UCL fraud claim {@hCause of Action) fails because Plaintiff dog
not allege reliance properlylhe Court turns to each:

1. UCL and FAL Claims: Allegations of Injury

Allstate moves to dismiss the FAC on groutttt Plaintiff does not allege an injury

consistent with the FAC as a whole. More paittdy, Allstate argues theAC does not allege that

Plaintiff paid premiums in excess of the ratprayed by DOI. In thategard, Defendants contend
that Plaintiff has not alleged sheuftered injury in fact” or “losimoney or property as a result of”

Allstate’s actions.See Sevidal v. Target Cori89 Cal.App.4th 905, 923-24 (2010).

1eS
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Defendants’ argument does not persuade. Hfgatads payment of premiums that were
artificially inflated basd on Defendants’ allegedlynlawful practices. Indek the crux of Plaintiff'g
complaint is that DOI's approval of rates was loage Defendants’ hidden consideration of ED i
generating its rating factors. Plaintiff's alleged injisyhus as she frames it in the FAC, or that {
“paid higher prices for [her] insurance coveragamthave other insureds” who were not charged
based on price optimization. (FAC { 10.) Plaintiff aksged an injury consistewith her theory g
relief. Defendant’s motion on this grounddsNIED.

2. UCL Fraud and FAL Claims: Misleading Statements

Plaintiff bases her UCL fraud claim (Third Causf Action) and FAL claim (Fifth Cause of
Action) on statements Allstate makes on its webdifAC {1 47-54.) For example, in a section

entitled “How a car insurance quotedistermined,” Allstate represents:

The quote you receive is impacted by the following factors: Your
driving record. Your past insurancéims history. Your vehicle type
and value. Included safety featuresyour car, which could effectively
limit the extent of bodily damage you suffer in an accident. Included
security features in your car, suchaai-theft alarms or devices, which
are likely to have an impact ongwenting your car from being stolen.
Where you live, which could directlypfluence the safety of your car
with respect to theft and certaintael disasters. He often you drive,

which tells an insuramccompany how frequentlyour car is exposed
to risk.

(FAC 11 50-51.) According to Plaintiff, because #dte does not inform customers it uses ED &
rating factor, its statements dedse and misleading. (FAC 1 52.)

Where, as here, an advertisement does natttargarticular group, “it is judged by the effé
it would have on a reasonable consuméravie v. Procter & Gamble Cp105 Cal.App.4th 496,
506-07 (2003) (reasonable consumandard appropriate for UCL amkhfair advertising claims).
The reasonable consumer standard does not réquieasonable consumer necessarily be wary
suspicious of advertising claimslt. at 510. A literally true stament may be actionable under tf
UCL and FAL if “couched in such a manner that iikely to mislead or deceive the consumer, s
as by failure to disclose other relevant information.D&y v. AT&T Corp.63 Cal.App.4th 325, 33
33 (1998).
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Defendants contend that the statements Plfagities as misleading are not actionable bec
no reasonable consumer would be deceived or misled by its conduct. Defendants point the (
portions of its website containing language inditgthat insurance prenms are influenced by
“dozens of factors” and that tlisted factors are not “the onlgdtors that insurance companies |
at” when determining insurance premiums. (Mt2Z8-12.) Based thereon, Defendants argug
no reasonable consumer could be misled. The Court disagrees.

Allstate primarily relies oifrord v. Hotwire, Inc.2008 WL 5874305 (S.D.Cal. Feb. 25, 20
andPorras v. Stub Hub, Inc2012 WL 3835073 (N.D.Cal. Sept. 4, 2012) in support of its argur

that its website as a whole couldt mislead a reasonable consunigoth cases are distinguishable.

In Hotwire, the plaintiff alleged that Hotwire violated the FAly failing to disclose mandatory res
fees to consumers during its booking process. cblet granted Hotwire’s motion to dismiss bec
the company explicitly stated, in its Terms of Ubat “Hotwire rates do not include special fees
charged by hotels upon check-out (e.gesort fees...). Customers will be required to pay thess
directly to the hotels at check-airme.” 2008 WL 5874305, at * 2, 4. I8tubHub the plaintiff
brought an FAL claim against defendant StubHullegang StubHub misreprested on its website
that tickets purchased via its marketplace woulduteentic and valid for entry, when in fact, the
were not. That district court similarly disseed the plaintiff's FA claim because StubHub
acknowledged in its FanProtect &antee that tickefsurchased by consumers may not be valid.
2012 WL 3835073, at *6. In botHotwire andStubHub therefore, the defendant expressly
disclaimed the fact the plaintiff alleged was conceéidesh consumers. Not so here. Allstate hag
pointed to any portion of its websitvhere it expressly discloses wéd=D as a rating factor.

Taking Plaintiff's allegationas true, the FAC alleges a ps#hle claim that a reasonable
consumer could be misled by Allstate’s websiteestants. Accordingly, this basis for dismissal
DENIED.

3. UCL Fraud Claim: Allegations of Reliance

Defendants next argue thaakitiff's claim under the fraudulent prong of the UCL (Third

Cause of Action) must be dismissed becdahed=AC does not plead reliance on the allegedly

fraudulent statements. Specificalgfendants argue that Plaintiffuvex saw the allegedly fraudul
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statements on Allstate’s websitad therefore could not havdieel upon them. Plaintiff opposes,
arguing that her UCL fraud claima largely based on Defendantshissions. Namely, Defendants
never disclosed their use of ED in generatingrtfaging factors. Had Defendants disclosed this

material fact, Plaintiff contends the discloswmuld have influenced her decision to remain an

Allstate customer. The Court agee The law unequivocally “imposas actual reliance requirement

on plaintiffs prosecuting a private endfement action under the UCL'’s fraud prondyi’re Tobacco

Il Cases 46 Cal.4th 298, 326 (2009). In that regding, FAC plausibly alleges that Defendants’

omission with respect to its uselD “played a substantial part, and so [was] a substantial factor, in

influencing [Plaintiff's] decision” tgourchase insurance through Allstatd. Accordingly,
Defendants’ motion on this groundDENIED.

B. ClaimsNot Legally Cognizable

Defendants move to dismiss the Fourth amthSCauses of Action on the grounds that nejither

unjust enrichment nor violation of Insurance Csdetion 1861.10 is a legaltpgnizable claim under
California law.
1. Unjust Enrichment
First, Defendants move to dismiss the Fourth Cause of Action on the basis that unjust

enrichment is not a separate caakaction under California lawSee Walker v. USAA Casualty Ips.

Co, 474 F.Supp.2d 1168, 1174 (E.D.Cal. 2011) (claim for unjust enrichment not cognizable yndel

California law). California authorities contstly recognize a common law claim based on
principles of reimbursement and tiagtion due to unjust enrichmengee, e.g. Hartford Cas. Ins. Co.
v. J.R. Mktg., L.L.C61 Cal.4th 988, 998 (2015)ig¢dussing cause of action for unjust enrichment
entitling plaintiff to reimbursementHirsch v. Bank of Am107 Cal.App.4th 708, 721-22 (2003)
(plaintiffs stated “a valid cause attion for unjust enrichment basea’ defendants’ unjust retentipn
of fees at the expense of plaintiffsgctrodryer v. SeoulBank'7 Cal.App.4th 723, 726 (2000)
(plaintiff “satisfied the elements for a claimwfjust enrichment” by alleging receipt and unjust
retention of a benefit dhe expense of anothesge alsdRestatement (Third) of Restitution and
Unjust Enrichment § 1 (2011) (“A person who is unjustlyiched at the expem®f another is subjéct

to liability in restitution.”). Moreover, the Nint8ircuit recently affirmed that a complaint alleging a
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guasi-contract claim in restitutiamder California law should not lobksmissed for failure to state 4

claim under Rule 12(b)(6)See Astiana v. Hain Celestial Group, Ing83 F.3d 753, 762 (9th Cir.

2015) (“a court may ‘construe [unjust enrichment]s=aaf action as a quasi-contract claim seeking

restitution”) (quotingRutherford Holdings, LLC v. Plaza Del R&23 Cal.App.4th 221, 231 (2014
Whether properly titled “unjust emhiment” or “quasi-contract,” Plaiffthas stated a viable claim |
relief under California law. Defendahmotion on this basis is therefdDENIED.
2. Violation of Insurance Code Section 1861.10

With respect to the Sixth Cause of Axtj Defendants move to dismiss on grounds that
Insurance Code section 1861.10 does not createauo¥ action. The California Court of Appea
has twice agreed with Defendants’ position, maidhat no private rightf action exists under
Section 1861.10Farmers Ins. Exchange v. Superior CoW37 Cal.App.4th 842 (2006) (Section
1861.10 did not create private cause of actidggKay v. Superior Courtl88 Cal.App.4th 1427,
1446 n. 14 (2010) (reiteratirigarmersholding that Section 1861.168imply increased thetandingtc
use procedures already extant; d dot create a private right oftaan”) (emphasis in original).
Moreover, Plaintiff's counsel conceded at aejument that the Sixth Cause of Action does not
provide any additional relief aspsactical matter. Consequentyefendants’ motion on this grour]
is GRANTED. Plaintiff's Sixth Cause of Action iBISMISSED WITH PREJUDICE.

C. Exclusive Jurisdiction of the Commissioner

Defendants contend that Insurance Caai#isn 1860.1 (“Section 1860.1Bars Plaintiff’s
claims as within the exclusajurisdiction of the Commissione Section 1860.1 is a so-called
immunity statute that prohibits pate causes of action against an insurer challenging their use

insurance rates approveg the Commissioner:

No act done, action taken or agreem@ade pursuant to the authority
conferred by this chapter shall ctihge a violation of or grounds for
prosecution or civil proceedings under any other law of this State
heretofore or hereafter enacted ievth does not specifically refer to
insurance.
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Cal. Ins. Code. § 1860.1. However, Insura@ode section 1861.03 (“S&mn 1861.03"), enacted
after Section 1860.1 by Proposition 103, expliaitigkes the business of insurance subject to

California laws applicable to any other messes. It states, in pertinent part:

The business of insurance shall be subject to the laws of California
applicable to any other businesgluding, but not limited to, the Unruh
Civil Rights Act (Sections 51 to 53, inclusive of the Civil Code), and
the antitrust andinfair business practices law®arts 2 (commencing
with Section 16600) and 3 (eonencing with Section 17500 of
Division 7 of the Business and Professions Code).

Cal. Ins. Code. § 1861.03(a) (emphasis supplied).

Although Proposition 103 was approved more tioaty years after the legislature codified
Section 1860.1, it does not rgph¢he same, despite the apparentflict between théwo provisions.
Courts seeking to reconcile these seemingly contradictory provisis in the Insurance Code hg
drawn a distinction between chaiges to rates amdting factors approved by the Commissioner
the one hand, and the application nflarwriting guidelines on the otheBee Walker v. Allstate
Indem. Cqa.77 Cal.App.4th 750 (2000) (Section 1860.1 imityeoontinues to bachallenges to
ratemaking decisions under the UCL and tort claims in the wake of PropositiolDbdapedian v.
Mercury Ins. Cq.116 Cal.App.4th 968 (2004) (distinguishiéplkerto hold that a challenge to ar
insurer’s “rating factors and class plas, applied violated [other provisins of] Proposition 103" a
viable and not subject Section 1860rinunity) (emphasis in originalMacKay v. Superior Court
188 Cal.App.4th 1427 (2010) (Section 1860.1 bars claider UCL to challenge insurer’s use, nq
application, of approved rating factor).

These cases, taken together, conclude tfaleciges to the ratemaking process itself still
remain within the exclusive jurisdiction ofd¢lfCommissioner pursuant to Section 1860.1. As th¢
MacKaycourt concisely stated: “Insurance Code 1860.1 @tefnom other California laws acts d
and actions taken pursuant to the ratemakinlgaaitly conferred by the ratemaking chaptecjuding
the charging of a preapproved rateMacKay, 188 Cal.App.4th at 1443 (emphasis in original).
same is recognized by casiin this District. See King v. Nat'l General Ins. Ce:F.Supp.3d--, 201
WL 5440826, at *6 (N.D.Cal. Sept. 15, 2015) (“The gleiof authority in tis district and the
California Court of Appeals harmonizes Sent 1860.1 and [1861.03] byrmawly construing the
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Section 1860.1 immunity ... As harmaed, challenges to the reasolealess of an approved rate
within the exclusive ambit of the chapter and exempt from the requirements of other laws”)
(quotingEllsworth v. U.S. Bank, N.A908 F.Supp.2d 1063, 1082 (N.D.Cal. 2012)).

Plaintiff offers two arguments in oppben. First, Plaintiff contends thé/alkerandMacKay

courts simply got it wrong; Section 1860.1 immurdtg not survive Proposition 103. In Plaintiff'y

view, WalkerandMacKayignore both the plain language iec®ion 1861.03 and also the Californjia

Supreme Court’s holding iRarmers v. Superior Cour2 Cal.4th 377 (1992). Irarmers the
California Attorney General alledehat Farmers refused to ofi@igood driver discount policy, in
violation of the Insurance Codéd. HoweverFarmersdid not address immunity under Section
1860.1. Rather, the California Supreme Court eslelrd only a very namoissue: whether the
doctrine of primary jurisdiction applied such that the case should be stayed pending an admi
process.ld. Moreover, and as th&alkercourt noted, the California Supreme Court has continy
recognize the exister of statutory exceptions foatemaking decisions followinigarmers See, e.¢
Quelimane Co., Inaz. Stewart Title Guaranty Cal9 Cal.4th 26, 33, 44-45 (1998) (in the title
insurance context, noting that “the Insurancel€does not displace the UCL except as to title
company activities related to rate setting”). Pl#ifdiils to cite any case ageing with her view thg
WalkerandMacKayare unsound. This argument simply does not persuade.

Secondijf MacKaycontrols, Plaintiff contends heratins falls within a category thdacKay
court recognized would not lvathin the exclusive jurisdieon of the Commissioner. ThdacKay
court acknowledged that “if the underlying conduct challengednetthe charging of an approve
rate, but thepplicationof an unapproved underwriting gulishe, [Section 1860.1] would not be

applicable.” 188 Cal.App.4th 4450. The court explained:

It is possible for an insurance carrier to file with the DOI a rate filing
and class plan that satisfies all of the ratemaking components of the
regulations, and still result in aolation of the Insurance Codas
applied Such a situation would not involve a question of rates, but
rather, it could easily wolve the very separatégctual question of how

' To the contrary, Plaintiff submitted a supplmal authority following oral argument that
explicitly followed the reasoning iMacKay. (SeeDkt. No. 42)
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the components of the class plan are applied toward members of the
public.

Id. (alterations and quotations omitted) (quotdmnabedian 116 Cal.App.4th at 992). Plaintiff

argues that her claims are not to rates themséwektherefore subject ®ection 1860.1) insofar g

the Commissioner did not approve Defendants’ udelbhs a rating factor. The Court disagrees,.

The gravamen of Plaintiff's allegatiorssa challenge to appved rates and not the
application thereof. As Plainti’ counsel conceded at oral argumé&i,is a selection tool alleged
used by Defendants to choose and calculate fatwt rates to submit to the Commissioner for
approval. Plaintiff does not — aitdseems cannot — allege that Blas taken into consideration aff
approval when Defendants were applying their apgralass plan. Tellingly, Plaintiff is unable t
allege that she paid a premium higher than wouldabeulated using the raéad class plan approv
by the Commissioner. If Defendants used ED as an additional, undisclosed, and unapprove(
factor, Plaintiff should bable to allege that she was chargediaapproved rate. Plaintiff's inabili
to so allege shows that her challenge ihhéoCommissioner’s approval process itself, which is
precisely the type of claim Sectid860.1 still protects from litigation.See MacKay188
Cal.App.4th at 1450.

Based on the foregoing, the Court finds thairRiff's claims are kely barred by Section
1860.1 and subject to the exclusive jurisdiction of the Commissfofiee Court, however, heeds
expertise of the Commissionardarecognizes that the Commissioitein the best position to
determine whether Plaintiff in fact challengepigved rates within DOI’'s exclusive jurisdiction.
The Court therefore declines to dismiss Plaintiffams pursuant to Section 1860.1 at this junctd
For the reasons discussed more fullysection I11.D below, the @urt finds that the more prudent
course is to stay the litigatigpending action by #tnCommissioner.

I
I

2 Plaintiff's Third Cause of Action for violaih of the UCL fraudulent prong and Fifth Cau
of Action for violation of the FAL, howevecannot be immune frosuit under Section 1860.1. A
the court noted iMacKay, “a claim that directly challenges some other activity, such as false
advertising...is not rate regtian.” 188 Cal.App.4th at 1444.
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D. Primary Jurisdiction of the Commissioner

Alternatively, Defendants argue that any rlainot dismissed should be stayed pending
proceedings before the Commissioner unitlerdoctrine of primary jurisdictioh.The primary
jurisdiction doctrine “enhances ux decisionmaking and efficiendyy allowing courts to take
advantage of administrative expegt, and it helps assure uniforppéication of regulatory laws.”
Farmers 2 Cal.4th at 391. When it is invoked, judigibceedings are stayed pending administ
procedures, not dismissed. Applicatiortled doctrine is highly discretionary.

In Farmers the State filed suit against multiple insurers alleging violations of the UCL.
thereon, the California Supreme Court found ajilbn of the primaryurisdiction doctrine
appropriate given that the “Insu@Commissioner has at his disglos pervasive ahself-containeg|
system of administrative prodere to deal with t precise questions involved [there]ind. at 397
(internal quotations ancltations omitted). Because resolutiointhe questions presented in the
Farmerscomplaint “mandate[d] exercise of expertise presumably possessed by the Insurancg
Commissioner, and pose[d] a riskin€onsistent application of thegulatory statutei§ courts are
forced to rule on such matters without benefithef views of the agency charged with regulating
insurance industry,” deferea to DOI was appropriatéd. at 399.

Plaintiff contends that a stay not reasonable or necessheye under the circumstances.
Although bothFarmersand this case involve allegations o$umers using unlawful rating factors,
Plaintiff contends that the alleians there were more complex thitnose at issue here. The Cou
disagrees. At bottom, Plaintiéhallenges the criteria Defendants take into account when formy
their class plan for approval by the CommissionarPlaintiff's view, Defendants should have
disclosed ED as a rating factor to the Commissioner when they submitted their class plan. (R
35.) These are precisely the typéglaims that implicate “questins involving insurance rate mak
[that] pose issues for which specialized agencyffading and expertise is eded in order to both

resolve complex factual questioasd provide a record for subsequent judicial revield."at 397.

% Defendants also contend, in the alternativat BHaintiff cannot bringper claims because s
failed to exhaust her administrative remedies. This argunegetsearily fails. The California
Supreme Court ifFarmers supra unequivocally held that clainfsriginally cognizable in the
courts,” such as UCL and FAL cias, are not subject to administratigxhaustion. 2 Cal.4th at 39
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Were this Court “to rule on such matters withbehefit of the views athe agency charged with
regulating the insurancadustry” an unavoidable “risk of incaistent application of the regulatory
statutes” would ariseld. at 398. For these reasons, the Cbnds that the Commissioner “is bes
suited initially to determine whethais or her own regulations pairiing to compliance have beer
faithfully adhered to by an insurerld. at 399.

Defendants’ motion to stay proceedings parguo the Commissioner’s primary jurisdictia
is GRANTED as to all remaining causes of actioa, the First through Fifth Causes of Action. Th¢
CourtStAys these proceedings pending action by the Commissioner.

V.  CONCLUSION

For the reasons set forth above, the motion to dismBRASITED IN PART as follows:

1. First Cause of Action for violain of the UCL “unlawful” prong iSTAYED under the
doctrine of primary jurisdiction pemnt action by the DOl Commissioner;

2. Second Cause of Action for violation of the UCL “unfair” pron&igYED under the
doctrine of primary jurisdiction pemnt action by the DOl Commissioner;

3. Third Cause of Action for violadh of the UCL “fraudulent” prong iSTAYED under the
doctrine of primary jurisdiction penty action by the DOl Commissioner;

4. Fourth Cause of Action for unjust enrichmen®SiaYeD under the doctrine of primary
jurisdiction pending actioby the DOI Commissioner;

5. Fifth Cause of Action for violation of the FAL 8rAYED under the doctrine or primary
jurisdiction pendingaction by the DOI Commissioner; and

6. Sixth Cause of Action foviolation of Cal. Ins. Code section § 1861.1@ismISSED WITH
PREJUDICE for failure to state a claim.

This Order terminates Docket Number 28.

I T 1S SO ORDERED.

Dated:March 17, 2016

WW

i YONNE GONZALEZ ROGERS o
UNITED STATESDISTRICT COURT JUDGE
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