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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

RIANA BUFFIN, ET AL ., CAseNo. 15-cv-04959-YGR
Plaintiffs,
ORDER DENYING CBAA’ SMOTION FOR
VS. SUMMARY JUDGMENT ; DENYING
PLAINTIFFS ' MOTION FOR SUMMARY
CiTYy AND COUNTY OF SAN FRANCISCO, ET JUDGMENT
AL .,
Re: Dkt. Nos. 132, 136
Defendants

Pending before the Court are plaintiffsidaCalifornia Bail Agents Association’s
(“CBAA”") cross motions for summary judgment phaintiffs’ Equal Protection and Due Process
claims. Plaintiffs argue, praipally, that San Francisco County’s (the “County”) system of
pretrial bail violategshe Equal Protection and Due Pegs clauses of the United States
Constitution because it not only contravenes the absolute proscription against wealth-based
discrimination in the criminal justice system, laldo because personal liberty is a fundamental
right, and the County’s systemrg®t pass strict scrutiny revievin contrast, CBAA essentially
argues that no constitution@ht to pre-arraignment releagxists, that the County’s pre-
arraignment policies are subject to rational ®asview, and that théounty’s policies are
constitutional under that standard.

Having carefully considered the pleadings, filily-briefed motionsand the hearing held
on December 12, 2017, and for the reasons set forth below, theDEougs both motions for
summary judgment. As a threshold matter, the Ciind's the strict scrutiny standard applies to
plaintiffs’ claims. Accordingly, as CBAA concedes, its motion cannot be granted. With respe
plaintiffs, the Court finds the current statetloé factual record insufficient to grant summary
judgment.
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l. BACKGROUND

A. Factual Overview

The Court finds the following factsot subject to reasonable disptte:

San Francisco police arrestgldintiff Riana Buffin on Oatber 26, 2015 for grand theft of
personal property and conspiradylaintiff Buffin was taken to jaand informed that her bail
amount was set at $30,000. She did not post Bather, she was releasaftier the District
Attorney’s office decided not to file formal atges against her, at which point she had spent
approximately 46 hours in jail and had not beesught to court for amitial appearance.

San Francisco police arrestelaintiff Crystal Pattersoan October 27, 2015 for assault
with a deadly weapon or instrumteother than a firearm. Skes taken to jail, where she was
informed that her bail amount was set at $150,08f@er approximately 29 hosr and prior to her
initial appearance, plaintiff Patterson was abl@ost a bond with thignancial assistance of
relatives and was released-ollowing plaintiff Patterson’s tease, the case against her was
discharged when the District Attorney'’s officeaided not to file formatharges against her.

In California, state law imposes a duty on sigrecourt judges to “prepare, adopt, and
annually revise a uniform countyvaagchedule of bail for all bail&bfelony offenses and for all
misdemeanor and infraction offenses except MelCode infractions.” Cal. Penal Code §
1269b(c). In San Francisco, the superior testablishes the Felony and Misdemeanor Bail
Schedule (the “Bail Schedule”Y'he Sheriff's Department, curréyted by defendant Sheriff
Vicki Hennessy (the “Sheriff”), determines arrestee’s bail amount by reference to the Ball
Schedule, which sets forth bail amounts blase specific booking charges. The Sheriff's
Department releases arrestedm\are eligible for release onibapon payment of the applicable

bail amount as set forth in the Bail Schedule ergbsting of a bail bond for the applicable ball

! See generallyoint Stipulation oFacts, Dkt. No. 133-1.

2 Pursuant to a contract plaintiff Pattersaynsid with a surety bail agt, the cost of the
bond was $15,000, of which $1,500 was to be paidam,fwith the remainder to be paid in
installments over time. Plaintiff Patterson’s lenpaid the surety bail agent the $1,500 deposit 0
her behalf, and her sister and grandmeotco-signed the surety bail contract.

2




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

amount as set forth in the Bail Schedulblot all arrestees are eligible for release on bail.

Under state law, some arrestees may appdyrt@gistrate for pre-arraignment release on
lower bail or on his or her own recognizance (“ORSeeCal. Penal Code 8§ 1269c. This
application may be made without a hearihd). Pursuant to California Penal Code (“Penal
Code”) sections 1269b and 1269c, individuals chargéddaeertain offenses are ineligible to apply
pre-arraignment for OR releasea reduction in bail, though th@yay obtain pre-arraignment
release by paying the applical@mount under the Bail Schedulesgecified therein, or any
greater amount set by a judge pursuant to Reoaé section 1269c¢, absent some other legal
impediment to their release. Individualsligible for pre-arraignment OR release or pre-
arraignment reduction in bail may be orderedasdel on their OR, or on reduced bail, after a
hearing in open court in accamlce with Penal Code section 1270.1.

In setting bail, a judge onagistrate may consider the information included in a report

prepared by an investigative staff employgdhe court for the purpose of recommending

whether a defendant should be released on hisio®R. Cal. Penal Code 88 1275(a)(1), 1318.1.

In San Francisco, the San Francisco PretrigéBion Project contrastvith the Sheriff's
Department to provide certain priat services, including the OR &ject. One of the purposes of
the OR Project is to provide tlseperior court with information tdecide whether to release an
arrestee on his or her Qiior to arraignment.

On April 30, 2016, the OR Project staff begamgs Public Safety Assessment Tool (the
“PSA Tool”) developed by the Laura and Johm@éld Foundation. The purpose of the PSA Too
is to assess the risk that an arrestee, if relgasgdal, will fail to appear or will engage in new

criminal activity, and to geerate a release recommendatbased on the assessed fiskarious

% Subject to narrow exceptis, in California a person accdsef committing an offense
requiring them to remain in custody must bdestabefore a magistrate judge for arraignment
within 48 hours of his or her arrest, not inchugliSaturdays and holiday€al. Penal Code §
825(a)(1).

* Release recommendations are a functioflpfhe score generatdy the PSA Tool and
(2) a decision-making framework (“DMF") @pared by a working gup that includes
representatives from the San Francisco Sup@aart, Sheriff's Department, District Attorney,
Public Defender, and Conflict Counsel.
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procedures followed by the OR Project staffridied with the implementation of the PSA Tool.

Prior to the implementation of the PSA Taible OR Project staff prepared a report called
an “OR Workup” after interviewinthe arrestee, which consistedtlo¢ information gathered from
the interview and references, anal history report, a summary of the criminal history report,
and a cover sheet. For those arrestees elifpbjare-arraignment redese, the OR Workup was
presented to the duty judgeOtherwise, the court coidered it at arraignmefit.

Since implementation of the PSA Tool, Q& project staff are no longer required to
interview the arrestee. Rather, they prear®©R Workup for each arrestee eligible for OR
release (whether at arraignment or before), wimcludes a summary ofdharrestee’s individual
and criminal history, the criminaistory printouts, the police repod,cover sheet, and the releas
recommendation generated by the PSA Tool and th& DAE before, for those arrestees eligible
for pre-arraignment release, the OR Workuptisee presented to the duty judge in the first
instance or presented to the court for consitilem at arraignment. There is no guaranteed
timeline for when the OR Workup will be completed.

In assigning bail to plaintiffshe Sheriff’'s predecessor followed California laws governir|
the setting of bail and complied with the Bail Schedule.

B. Procedural Overview

Plaintiffs filed their original complaimin October 28, 2015 against the County and “the
State of California” genericgll (Dkt. No. 1.) The operative complaint is the Third Amended
Complaint. (Dkt. No. 71 (“3AC”). Since plaintiffs filed theiBAC, the Court has dismissed all

®> The duty judge is the judicial officer assighto rule on applicaihs for pre-arraignment
release.

® The OR Workup prior to the implementatiofithe PSA Tool dichot contain a release
recommendation.

’ For pre-arraignment applications, igienerally submitted to and ruled upon by the dut
judge the same working day the OR Project rexethe arrestee’s fingaint record. The OR

Project did not prepare an OR Workup for pldirRiatterson because she had already posted bail.

It did not complete an OR Workup forguhtiff Buffin before she was released.

8 Plaintiff Patterson’s and gintiff Buffin's arrests occuad before Sheriff Hennessy
assumed office.
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defendants except for the Sheriff, who annourtbatishe would not defend this actio&eéDkt.
No. 10l at 1.)

In this context, CBAA filed its fourth motioto intervene, which the Court granted subjed
to certain conditions. SeeDkt. No. 119 (“Intervention Order”).Subsequently, plaintiffs, CBAA,
and the Sheriff (collectively, th“parties”) agreed upon certatipulated facts and conducted
discovery regarding thosadts that were not estated through stipulation.

While the Court has articulated the scap¢his case on numerous occasiop&intiffs’
summary judgment briefing indicated an attetopalter the scope afie case drastically.
Namely, plaintiffs asked the Cdup “[d]eclare unconstitutionand enjoin the wsof money bail
and all pretrial processes tleaindition release on a monetary sum extracted from a criminal
defendant.” (Plaintiffs’ Motiorfor Summary JudgmeniDkt. No. 136 at 25 sub. (a) (“Plaintiffs’
Motion”).) Moreover, they argued the Courosifid “[d]eclare unconstitional and enjoin the
enforcement of all state laws that create wealth-based pretrial releasgsspyancluding but not
limited to California Penal Codgections 1270.1, 1269b, and 1269dd. 6éub. (c).)

In light of the overreaching, and unauthorized, scope of the relief sought by plaintiffs 3
this late stage in the litigation,g@fCourt asked them recently to diathe relief they are seeking.

(SeeDkt. No. 178.) Plaintiffs responded tha¢yt'seek an order declaring unconstitutional and

® In its order on the County’s and the Sffarmotion to dismiss the 3AC, the Court
summarized the action as follows:

Plaintiffs bring a single count againstetiCounty, the Sheriff, and the Attorney
General for violation of their Fourtedn Amendment equal protection and due
process rights when the Sheriff enforstate law by keeping them in jail before
arraignment solely becauskey cannot afford to pay money bail. Specifically,
plaintiffs challenge defendants’ entement of California Penal Code section
1269b, which provides that a sheriff may yowbllect bail from pre-arraignment

arrestees in the amount fixadter alia, in the schedule of bail set by the superior
court judges sitting imnd for that county.

(Dkt. No. 99 at 1.) Moreover, in its orderagting CBAA permissive intervention, the Court
explained that the 3AC “challenges the San FsmacBheriff’'s use of a bail schedule to detain a
person prior to being seen by a judicial officas required by Penal Code section 1269b, and
“allege[s] section 1269b has the effef requiring secured moypdail and causes San Francisco
to detain individuals solely because they canffotéthe cost of release.” (Intervention Order a
1-2.)
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enjoining the use of the hachedule for the class . . . .” (Dkt. No. 181 at®2.Moreover, they
seek “an injunction that outlines a framewé&ok a replacement, non-monetary process for the
class . ...” Id.) While plaintiffs’ summary judgment bifieg is tethered to the overreaching
scope of the relief sought in their motion, thieyreated at oral argument. Against this
background, the Court will treat plaintiffs’ constitinal challenges as challenges to the Sheriff's
use of the Bail Schedule.

I. LEGAL STANDARD ON SUMMARY JUDGMENT

A party seeking summary judgment bears thgairburden of demorigating the absence
of a genuine issue of material fat to the basis for the motio@elotex Corp. v. Catretd 77
U.S. 317, 323 (1986). Materialdis are those that might affabe outcome of the case.
Anderson v. Liberty Lobby, Ine&l77 U.S. 242, 248 (1986). A dispuds to a material fact is
“genuine” if there is sufficienévidence for a reasonable juryregurn a verdict for the nonmoving
party. Id.

Where the moving party has therben of proof at trial, itmust affirmatively demonstrate
that no reasonable trier of fact codtilod other than for the moving partySoremekun v. Thrifty
Payless, InG.509 F.3d 978, 984 (9th Cir. 2007). If the muayparty meets its initial burden, the
opposing party must then set out spedacts showing a genuine issdor trial in order to defeat
the motion. See Andersqrt77 U.S. at 25050remekun509 F.3d at 984eealsoFed. R. Civ. P.
56(c), (e). The opposing party’s evidence mustibee than “merely colorable” and must be
“significantly probative.” Anderson477 U.S. at 249-50. Furthergtbpposing party may not resf
upon mere allegations or dersalf the adverse party’s eedce, but instead must produce
admissible evidence showing a genuirgpdie of material fact existSeeNissan Fire & Marine
Ins. Co., Ltd. v. Fritz Cos., In210 F.3d 1099, 1102-03 (9th G000). “Disputes over
irrelevant or unnecessary facts will noeglude a grant of summary judgment.’W. Elec. Serv.,

Inc. v. Pac. Elec. Contractors Ass809 F.2d 626, 630 (9th Cir. 1987).

19 The Court will issue a separate ordempdaintiffs’ motion for class certification.
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Nevertheless, when deciding a summary judgimeotion, a court must view the evidence
in the light most favorable to émonmoving party and draw all jugible inferences in its favor.
See Andersqrt77 U.S. at 2534unt v. City of Los Angele638 F.3d 703, 709 (9th Cir. 2011). A
district court may only base a ruling on a roatfor summary judgment upon facts that would be
admissible in evidence at triabee In re Oracle Corp. Sec. Liti¢27 F.3d 376, 385 (9th Cir.
2010); Fed. R. Civ. P. 56(c).

1. DiscussION

A. Eighth Amendment - Prohibition on Excessive Ball

As a threshold matter, CBAA argues that pi#isi claims actually constitute a challenge
under the Eighth Amendment’s Excessive Bail Clause and should not be considered under g
Fourteenth Amendment analytical framewoAccording to CBAA, it is entitled to summary
judgment as to this claim on the ground thatlhil amounts assignedptaintiffs were not
unconstitutionally excessive in hgof the County’s valid govament interests. CitinGalen v.
County of Los Angeled77 F.3d 652 (9th Cir. 2007), CBAA avers that because the Sheriff
followed California’s bail laws and Bail Scheduleassigning bail to platiffs, plaintiffs are
foreclosed from arguing that the bail @ammts are unconstitutionally excessive.

Plaintiffs respond that not eveclaim related to pretrial datdon must necessarily be an
excessive bail claim. Namely, they argue tiastter than challengintpe specific bail amounts on
the Bail Schedule, they challenge the Countiyssriminatory practices Because plaintiffs have
not raised an Eighth Amendment clatimy deem CBAA'’s argument irrelevant.

The Court agrees with plaintiffs. CBAA’s misaracterization of the issues as an Eighth
Amendment challenge to excessive bail is meaelgd herring. As plaintiffs note, they do not
challenge the specific amounts set out in thi 8zhedule. (Plaintis’ Opposition to CBAA’s
Motion for Summary Judgent, Dkt. No. 153 at 22 (“Plaintiffs’ Opposition”).) Rather, their
claims concern theffectthe Sheriff's use of the Bail Schedudlas on those who cannot afford to
pay the set amounts in relation to those who €BAA’s efforts to recasplaintiffs’ claims as
Eighth Amendment claims thus ignore the Supréuart’'s express acknowledgement that feder

courts “generally analyze the fairness of relations between the criminal defendant and the St
7
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under the Due Process Clause, while [th@graach the question whether the State has
invidiously denied one class défendants a substantial benafmilable to another class of
defendants under the Equal Protection ClauSearden v. Georgiad61 U.S. 660, 665 (198%).
CBAA also overlooks other cases involving simithallenges to bail sysins that have been
decided on Fourteenth Amendment groutfds.

B. Fourteenth Amendment - Due Pocess and Equal Protection

The parties principally disputehether the Sheriff's use of the Bail Schedule implicates
fundamental right and whether tragional basis or strict scrutirsfandard of review applies to
plaintiffs’ Due Process and Equal Protectiomimls. The ensuing discussion addresses both

issues.

1. Due Process Framework
The Due Process Clause of the Fourtedmttendment prohibits the government from
depriving individuals of tair life, liberty, or property, without due process of law. U.S. Const.
amend. X1V, § 1. In general, it “provides heighéd protection againgbvernment interference
with certain fundamental rightand liberty interests.Washington v. Glucksberg§21 U.S. 702,

720 (1997). Accordingly, the thresld inquiry in every Due Pross challenge is “whether the

' MoreoverGalen the case on which CBAA princifparelies, did not involve the
inability to pay. Rather, it involved a challge to a significant bail enhancement—from $50,00(
to $1 million—which the appellant argued was unconstitutionally excesGisken 477 F.3d at
659. The Ninth Circuit concluded that “[b]ecafidppellant] has offered no evidence that would
tend to show that the Commissioner enhanced [Rgqomés] bail for an improper purpose or that
his bail was excessive in light tife purpose for which it was skt has failed to meet his burden
for withstanding summary judgmentld. at 661.

12 See, e.gODonnell v. Harris Cty.251 F. Supp. 3d 1052, 1147-48 (S.D. Tex. 2017)
(finding claim against county’s pbarrest detention policies, \dh in practice detained people
arrested for misdemeanor offenses who wer@ble to pay financiddond longer than those
financially able to pay, was not an exces$iaé challenge but rather a proper Fourteenth
Amendment challenge warranting preliminary injuncti@iones v. City of ClantgiNo.
2:15CV34-MHT, 2015 WL 5387219, at *2 (M.D. Al&ept. 14, 2015) (holding that “use of a
secured bail schedule to detaipeason after arrest, without an individzald hearing regarding
the person’s indigence and the need for bail orradteves to bail, violates the Due Process Clau
of the Fourteenth AmendmentQooper v. City of DotharNo. 1:15-CV-425-WKW [WO], 2015
WL 10013003, at *1 (M.D. Ala. June 18, 2015) (findintpghtions that city’sirrest and detention
policies and practices routinelystdted in confinement of indigiuals solely due to their poverty
in violation of Fourteenth Amendment’s DReocess and Equal Protection clauses warranted
temporary restraining order).

1524
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plaintiff has been deprived of a pected interest in . . . ‘liberty.”American Mfrs. Mut. Ins. Co. v.
Sullivan 526 U.S. 40, 59 (1999) (quoting Fourteenth Amendmse®;also Shanks v. Dressel
540 F.3d 1082, 1087 (9th Cir. 2008) (“To state a sultiseadue process clairthe plaintiff must
show as a threshold matter that a state actonaepit of a constitutionally protected life, liberty,
or property interest.”). The Supreme Court loag recognized constitutional limits on pretrial
detention'®

By way of background, the Supreme CourBadernoconsideredinter alia, the
substantive Due Process implications ofBad Reform Act of 1984, wich required pretrial
detention of arrestees chargeithveertain serious feloniestifie government demonstrated by
clear and convincing evidence after an adsgréiearing that no release conditions “will
reasonably assure . . . the safety of any gikeson and the community.” 18 U.S.C. § 3142(e).
Applying general Due Process principles, the Court considerethetthe law constituted an
impermissible infringement of arrestees’ lityeinterest. The Court explained that the
“individual’s strong interest ifiberty” is “fundamental,'Salerng 481 U.S. at 750, and cited the
“general rule of substantive due process thatgovernment may not detain a person prior to a
judgment of guilt in a criminal trial.'1d. at 749 (internal quotation marks omitted). But the Cou
concluded that the Bail Reform Act passedstitutional muster because it both served a
“compelling” and “overwhelming” governmental imést “in preventing crime by arrestees” and
was “carefully limited” to achieve that purpodel. at 749-50, 755. Additionally, the Act
“careful[ly] delineat[ed] . . . the circumstana@sder which detention will be permitted . . .1d.

at 751** While theSalernoCourt itself did not describe its alysis as strict scrutiny, it made

13 The Court hadnter alia: prohibited excessive ba#ee Stack v. Boyl842 U.S. 1, 4-5
(1951); barred punitive conditioras pretrial confinemensee Bell v. WolfisM41 U.S. 520, 535—-
37 (1979); prohibited pretri@letention as punishmesge United States v. Salerd@1 U.S. 739,
746-48 (1987); held that restrictioos pretrial release of adult astees must be carefully limited
to serving a compelling government intersst id at 748-51; and required a judicial
determination of probable caus#thin 48 hours after arregtee Cty. of Riverside v. McLaughlin
500 U.S. 44, 56 (1991)See also Lopez-Valenzuela v. Arp&ié0 F.3d 772, 777 (9th Cir. 2014)
(en banc) (discussing above cases).

1 The Act: (1) “narrowly focuse[d] ongarticularly acute problem in which the
Government interests are overwhelming”; (2péoate[d] only on individuals who have been
arrested for a specific category of extremsdyious offenses”—individuals that “Congress

9
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clear that under the Due Process Clause, “libetttyasiorm, and detentionigr to trial or without
trial is thecarefully limitedexception.” Id. at 755 (emphasis supplied).

In Lopez-Valenzuela v. Arpaithe Ninth Circuit, sittingen bang interpretedsalernoto
require strict scrutiny of pretrial detention conditions. 770 F.3d 772, 780-81 (9th Cir2014).
Applying Salernds Due Process framework, the courtsidered the substave Due Process
implications of the Fourteenth Amendment widispect to an Arizona constitutional provision
which denied eligibility for bail to individuals o were charged with “serious felony offenses”
and who were in the United Statbsgally (“Propositon 100”). CitingSalernq the court applied
“heightened scrutiny” because tbieallenged laws “infringe[d] auhdamental right,” namely, “the
individual's strong inteest in liberty.” Id. at 780. Thus, the court explained, the Proposition 10
laws “[would] satisfy substantevzdue process only if they [wegr'narrowly tailored to serve a
compelling state interest.’td. at 781 (quotindgreno v. Flores507 U.S. 292, 302 (1993)).
Because the court found no evidence that the Proposition 100 laws were adopted to address
“particularly acute problem,” the laws were not limited to “a specific category of extremely
serious offenses,” and the laws employed anrtinead, irrebuttable presumption rather than an
individualized hearing to determine whether aipalar arrestee pose[d] an unmanageable flight
risk,” the court concluded th#te Proposition 100 laws were “nzdarefully limited, as they must
be to survive heightened scrutiny . . .Id. at 783—-84 (internal quotation marks and citations
omitted).

Based on the foregoing, this Court concludes the Sheriff's use of the Bail Schedule

specifically found” were “far more likely to lresponsible for dangerous acts in the community
after arrest”; and (3) afforded arrestees a ‘fildiwn adversary hearingit which the government
was required to “convince a neutral decisionardly clear and convincing evidence that no
conditions of release can reasblyaassure the safety of tetemmunity or any person.Salernq
481 U.S. at 750.

> n their summary judgment briefing, plaifgido not do not state clearly whether their
Due Process claim is of a procedural or substamature. However, given their emphasis on th
alleged deprivation by the government of a ridfity deem fundamental, in addition to their
reliance orLopez-Valenzuelboth in their briefing and at oralgument, the Court understands
their Due Process claim to be of a substantivereatiMoreover, plaintiffs have not objected to
CBAA's consistent characterizatiaf plaintiffs’ Due Process clai as a substantive Due Process
claim.

10
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implicates plaintiffs’ fundamental right to lidg, and any infringement on such right requires a
strict scrutiny analysis. Accarty to the Ninth Circuit, that léxty is a fundamental right is
“beyond dispute.”"Hernandez v. Sessiqr&72 F.3d 976, 993 (9th Cir. 2017; (“[T]he private
interest at issue here is ‘fundam&’: freedom from imprisonmeing at the ‘core of the liberty
protected by the Due Rress Clause.™) (quotingoucha v. Louisiang504 U.S. 71, 80 (1992));
see alsZadvydas v. Davj$33 U.S. 678, 690 (2001) (“Freedom from imprisonment—from
government custody, detention, or other forms of playsestraint—lies at #hheart of the liberty
that [the Due Process] Clause protect$:9uchg 504 U.S. at 80 (“Freedom from bodily restraint
has always been at the coretloé liberty protected by the D&rocess Clause from arbitrary
governmental action.”).

Relying onGerstein v. Pugh420 U.S. 103 (1975) ar@ounty of Riverside v. McLaughlin
500 U.S. 44 (1991), CBAA attempts to frame the reghissue here narrowly,dhis, as the “right
to liberty in the brief period between arrestiarraignment.” (CBAA'©pposition to Plaintiffs’
Motion for Summary Judgent, Dkt. No. 143 at 9 (“CBAA’s Opposition"3ee alscCBAA’s
Motion for Summary Judgmenbkt. No. 132 at 18 (“CBAA’s Motion”).) Using this
construction, CBAA argues that no such fundamemgat exists but ragr that detention is
“justified and constitutional.”(CBAA’s Motion at 17.) InGerstein the Supreme Court held that
the Fourth Amendment requires a promptguadidetermination of probable cause as a
prerequisite to an extendecdepial detention following a warrantless arrest. 420 U.S. at 124-25.
The Court did not specify whatould meet the promptness stardjanstead noting that “the
nature of the probable cause determination usuallyoe/shaped to accord with a State’s pretrial
procedure viewed as a wholdd. at 123. Subsequently, iomrsidering what constitutes a
“prompt” probable cause determination un@erstein the Supreme Court held McLaughlin
that a judicial determination @robable cause within 48 howftarrest generally will pass

constitutional muster. 500 U.S. at 86Essentially, CBAA avers thacLaughlincreates a 48-

% 1n so holding, the Court recognizea@ttisome delays are inevitable” where
jurisdictions “incorporate probablcause determinations into atlpeetrial procedures . . . .
[T]here will be delays caused by paperwork avgidtical problems. Records will have to be

11
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hour period within which the County can congtanally detain arrestegmirsuant to the Ball
Schedule.

CBAA's narrow reading oMcLaughlinignores that the Coutteated the 48-hour rule
merely as a presumption. The fact that a peisgiven a determination of probable cause withip
48 hours after arrest does not mean that “theglrelcause determinatiama particular case
passes constitutional muster . . MtLaughlin 500 U.S. at 56. Such a hearing may nonetheles
violate the Constitution “if the arrested indivadican prove that his or her probable cause
determination was delayed unreasonablgl” CBAA'’s reference to the “48-howuter-limit
found constitutional for probabtmuse hearings” is thus mesiding. (CBAA’s Motion at 17)
(emphasis supplied). Moreovéris not clear that thicLaughlin48-hour presumption applies to
the inquiry into an arrestee’s eligibility for prec@ignment release. CBAA lily asserts that “the
context of pre-arraignment bail hearings . . . aigplicates the realities of law enforcement and
the heavy burden on the criminal justice systemprocess defendants in a timely yet effective
manner after arrest.”ld.) However, it offers no evident¢e support its claim. As one court
noted in a case similar to thase, “[tlhe 48-hour probable-caukearing standard announced in
[McLaughlin] is not a safe harbor . . . ODonnell v. Harris Cty.227 F. Supp. 3d 706, 732 (S.D.
Tex. 2016) (noting “plaintiffs do not challenge timaing of probable-caudeearings”). Finally,
GersteinandMcLaughlindealt with theproceduralsafeguards necessary to effect limited post-
arrest detention, and plaintiffs’ claim hegrerports to be of aubstantive nature.

Accordingly, CBAA'’s claim is unavailing. TNinth Circuit has not drawn the narrow
demarcation proffered, instead announcing general Due Process principles in cases involvin

detention of adults’

reviewed, charging documents drafted, appearahceunsel arranged, and appropriate bail
determined.”McLaughlin 500 U.S. at 55.

17 See, e.g., Hernande&72 F.3d at 981 (“[W]e reaffirm our commitment to th[e]
principle of fairness for all asmbodied in the Due Process Clause. Here, it prohibits our
government from discriminating against the pwoproviding access to fundamental rights,
including the freedom from physicalsteaints on indivdual liberty.”); Lopez-Valenzuela/70
F.3d at 781 (“The institutionalization of adwdt by the government triggers heightened,
substantive due process scrutiny.”) (inténzotation marks and alteration omitted).

Moreover, the District Court fahe Eastern District of Catifnia, in a case involving a
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2. Equal Protection Framework

The Equal Protection Clause of the Fourteédmendment prohibits the government from
denying individuals equal proteoti of the laws. U.S. Const. amend. X1V, § 1. While Equal
Protection is typically used to analyze government actionslthat a distinction among people
based on specific characteristiitds also used if the governmediscriminates among people as
to the exercise of a fundamental right.

Strict scrutiny under the Equal Protection Clause applies wheotagsfication impinges
on a fundamental rigldr the classification itself is suspe@ee Rodriguez11 U.S. at 2 (the
“strict judicial scrutiny . . . t&t is reserved for cases invalgilaws that operate to the
disadvantage of suspect classemtarfere with the exercise éfindamental rights and liberties
explicitly or implicitly protected by the Constitution.” ¢f. Pugh v. Rainwaterb57 F.2d 1189,
1197 (5th Cir. 1977)acated 572 F.2d 1053 (5th Cir. 1978) (emioq (where plaintiffs claimed
that imprisonment prior to trigolely due to inability to pay daviolated Equal Protection, court
applied strict scrutiny in paltecause “the inability to rasmoney bail necessarily affects

fundamental rights of thindigent defendant}’

Due Process claim similar to the one at hand which CBAA cites in support of its Equal
Protection contentions, agreed with the plaintiff in that casé'gheaitrial liberty is a fundamental
right” and that “detention conditioned upon posting af ba. is subject to sict scrutiny review.”
Welchen v. Cty. of Sacramenito. 2:16-cv-00185-TLN-KIJN2016 WL 5930563, at *9-10 (E.D.
Cal. Oct. 11, 2016).

While the court inWelcherdetermined that the plaintiff's Equal Protection claim was
subject to rational basis reviewditd so based on the premise thaealth status is not a suspect
class” and is thereferirrelevant hereWelchen2016 WL 5930563 at *11ln any event, when
the Supreme Court ruled 8an Antonio Independent Sch@astrict v. Rodriguezhat wealth-
based classifications ordinarilgquire rational basis review, it specifically exempted cases in
which “the disadvantaged class was composed ainbersons who were totally unable to pay the
demanded sum.” 411 U.S. 1, 22 (1973).

18 See, e.gSkinner v. Oklahoma&16 U.S. 535 (1942) (Court declared law
unconstitutional as violating Equal Protection because it discriminated among people in their
ability to exercise the fundaental right to procreate3ee also Bush v. Gqrg31 U.S. 98 (2000)
(Court used Equal Protection Clausatiress the fundamehtight to vote).

9 The en banc court vacated as moot the panel decision finding the challenged syste
unconstitutional because Florida had amentiediles while the appeal was pendirRainwater
(en banc), 572 F.2d at 1058-59. Althoughdhédanccourt did not comment on the scrutiny
standard to be applied, it cit&dilliams v. lllinois 399 U.S. 235 (1970) anichte v. Short401
U.S. 395 (1971), stating “[a]t the et we accept the principle thatprisonment solely because
of indigent status iswvidious discrimination ad not constitutionally perissible.” 572 F.2d at
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To the extent CBAA frames plaintiffs’ EquRrotection claim as one based purely on a
“wealth-based” classifications€eCBAA’s Motion at 13-14), the Court agrees, as a matter of
legal theory, that wealth-based challenges genetallyot warrant sict scrutiny®® Here,
however, plaintiffs do not proceed on that baJikerefore, CBAA’s wdth-based classification
challenge fails.

With respect to plaintiffs’ claim, given thamuddled briefing, counseittempted orally to
clarify plaintiffs’ theories. Relying principally on th®&eardenTateWilliamsline of cases,
counsel described (i) an EquabRaction claim based on the degtion of the fundamental right
to personal liberty on an unequakis (ii) a Due Process claibased on the deprivation of the
fundamental right to personabérty; and (iii) a claim baskon the “fundamental fairness”
principle, which plaintiffs saynvolves a “blended analysis beten the equal protection and due
process clause[sf” As a threshold matter, the Court does interpret these cases as giving rise
to a separate “fundamental fairness” lainder the Fourteenth Amendment. BeardenCourt
itself noted that the “touchstone of dpecess™ is “fundamatal fairness.” Bearden 461 U.S.
at 666 n.7 (quotinggagnon v. Scarpelld1l U.S. 778, 791 (1973pee also Quill Corp. v. North
Dakota 504 U.S. 298, 299 (1992) (“Due process cons¢ine fundamental ifmess of government
activity . . . .”). Rather, the Court understarftindamental fairness” asconsideration that
shouldguideits Fourteenth Amendment analysis, na@ttth separate claim springs therefrom.

That said, an examination of tBeardenrTateWilliamsline of cases persuades the Court
that strict scrutiny applies taaintiffs’ Due Process and Equal Protection claimsWiiiams, the
Supreme Court held that a falty neutral systerof imprisoning convicted defendants who did
not pay their fines “works amvidious discrimination” as applieto indigent defendants and

therefore violated the Equal Protection Clau889 U.S. at 242. Though the majority did not

1056.
20 But see supraote 17 (noting exception to general rule).

2L SeeTranscript of Proceedings Held Brecember 12, 2017, Dkt. No. 186 at 5:10-22,
6:16—-22 (“Transcript”).
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explicitly call for heightened scrutiny, it usadunctionally similaanalysis, finding the
government’s “substantial and legitate” interest in collecting venues from fines did not justify
“invidious discrimination” against thogmancially unable tgay the fines.Id. at 238, 242. In

Tate the Supreme Court followed and extended the rlililams, holding:

The same constitutional defect condemnediliams also inheres in jailing an
indigent for failing to makémmediate payment of any finethether or not the fine
is accompanied by a jail term and whetloernot the jail term of the indigent
extends beyond the maximum term that may be imposed on a person willing and
able to pay a fine. In each case, tlen§litution prohibits the State from imposing
a fine as a sentence and then automiticanverting it into a jail term solely
because the defendant is indigent eadnot forthwith pay the fine in full.
Tate 401 U.S. at 398 (internal quotation marks omitted). The Court similarly found that the
“invidious discrimination” was not gtified in light of “other altenatives to which the State may
constitutionally resort to serve its concededljid interest in enforcing payment of finedd. at
399.
In Bearden the Supreme Court summarized the rulgvdfiamsandTateas follows: “[l]f

the State determines a fine or restitution tohgeappropriate and adequate penalty for the crime

it may not thereafter imprison a person solely beewgslacked the resources to pay it.” 461 U.$.

at 667—68. Rather, the Constitution requires the governimeise the least-restrictive alternative!:

[T]he [sentencing] court must consideteahate measures of punishment other than
imprisonment. Only if alternate measur@® not adequate to meet the State’s
interests in punishmennd deterrence may the coumprison a probationer who
has made sufficient bona fide effortsgay. To do otherwise would deprive the
probationer of his conditional freedom simplgcause, through no fault of his own,
he cannot pay the fine. Such a deprwatwould be contrary to the fundamental
fairness required by the Fourteenth Amendment.

Id. at 672—73. In so holding, the Court noted tfdjue process and equgrotection principles
converge in the Court’s analysis” tases involving the fair treatnesf indigents in the criminal
justice systemld. at 665. The Court explained thag thuestion whether differential treatment
violates Equal Protection in such cases is “sutbistidy similar to asking directly the due process
guestion of whether and when it is fundamentatiyair or arbitrary fothe State to revoke
probation when an indigent is unable to pay the firgearden 461 U.S. at 665—66The Court
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reasoned that the answer to that question “dammoesolved by resoid easy slogans or
pigeonhole analysis, but rather requires a carefuiry into such factoras ‘the nature of the
individual interest affected, thextent to which it is affectedhe rationality of the connection
between legislative means and purpose, [andgtistence of alternative means for effectuating
the purpose . . . ."Bearden 461 U.S. at 666—67 (quotiMyilliams 399 U.S. at 260 (Harlan, J.,
concurring)) (alterations original).

While the Court disagrees that these cases establish an unamluguostitsitionalright

not to be detained based on indigens plaintiffs apparently suggéSthe cases appear to requirg

the Court to consider the instant challengn\weightened reviewCBAA argues that the
BeardenTateWilliamsline of cases address additiopahalties imposed after a convicted
indigent criminal defendant was unablepty court-ordered firgeor restitution, which
“essentially converted the defendargurely-financial penal sentenc#o jail time for failure to
pay.” (CBAA’'s Motion at 14.) For this reason, CBAA maintathat these cases have “no
application to the pretrial bail context . . . fd.(at 15.) CBAA does not persuade. The Suprem
Court’s holdings and analyses apply with spidaiece in the bail context, where fundamental
deprivations are at issue andestees are presumed innocdntdeed, arrestees who have not
been found guilty have an especidkyrong interest in liberty."Salerng 481 U.S. at 750.
Accordingly, the Court is satisfied that strscrutiny review agfes to plaintiffs’ Due
Process and Equal Protection clairs®e Regents of Univ. of Cal. v. Bakké8 U.S. 265, 357
(1978) (“[A] government practice @tatute which restricts ‘fundamial rights’ . . . is to be
subjected to ‘strict satiny’ and can be justed only if it furthersa compelling government

purpose and, even then, only if no lesstrictive alternatie is available.”)see also Bearded61

22 Citing Bearden plaintiffs argue that the County’s use of money bail, which they
describe as “detain[ing] arrestees who camffatrd bail longer than those who buy their
freedom,” violates the “fundamental principhat a government cannot hold someone in jail
solely because she is unable to pay money.” (Plaintiffs’ Motionsgesalso idat 7 (“[M]oney
bail violates the fundamental pargption of wealth-based detention.”).) Acding to plaintiffs,
Bearden Tate Williams, and related cases “compel the dasmn that the County’s money bail
system is unconstitutional.”ld at 8.)
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U.S. at 665 (in cases of detaining the indiggdiue process and eqguprotection principles
converge in the Court’s analysis.”).

C. Application and Parties’ Respective Burdens

Applying these principles, theoQrt must determine (i) whether the Sheriff, through use
the Bail Schedule, has significantly deprived plaintiffs of their fundamagtslto liberty, and, if
so, (i) whether, under the strigtrutiny standard of review, the 8iif's use of the Bail Schedule
is the least restrictive attative for achieving the government’s compelling inter&sts.

Plaintiffs first claim that the County’s cunebail system infringes on the fundamental
right to pretrial liberty because the “non-monetary release alternatives” it affords to arrestees
slower than monetary releasaich‘those who can afford bail pra@ release much faster than
those who must wait for the OR Project.” (Rtdfs’ Motion at 10.) The Court finds genuine
disputes of fact exist as to plaintiffs’ claim of a significant deprivation of liberty.

Plaintiffs contend: “Of the 513 people reledsn 2016 through the OR Project, only 4%
were released in less than 24 hours; neady $pent 24—48 hours waitingrftheir release; 71%
waited at least two full days; roughly 14% waiteddbleast three full days.” (Plaintiff's Motion
at 10.) However, the Sheriff (and CBAAnotes that plaintiffs’ angsis used the wrong data.
(Sheriff Vicki Hennessy’s Response to Pldistiand CBAA’s Motions for Summary Judgment,
Dkt. No. 149 at 2 (“Sheriff's Response to MSJs"gpecifically, the Sherifargues that plaintiffs

used certain figures which ovéate the actual amount of timeathindividuals released through

23 See Halet v. Wend Inv. G672 F.2d 1305, 1311 (9th Cir. 1982) (“Because the state
action in this case infringes upon a fundamendgit, we must reversiae district court’s
dismissal of [Appellant’s] due process and equalgotdn claims to enable it to consider whethe
.. . a genuinely significant dapation of a fundamental right Baccurred. . .. If such a
deprivation has occurred, theretbourt must determine whether the . . . policy can survive stric
scrutiny.”) (internal quotation marks and citations omittédt'| Ass’n for Advancement of
Multijurisdiction Practice v. Berch973 F. Supp. 2d 1082, 1114 (D. Ariz. 2013) (“Plaintiffs
correctly state that rules that iimfige on fundamental rights are sulbjecstrict scrutiny . . ., but
they have not shown infringement on a fundamergat . . . that would trigger that standard of
review in this case.”).

24 CBAA concurs with each of the Sheriffobservations withespect to factual

inaccuracies contained in Plaintiffs’ MotionSdeCBAA’s Reply ISO Motion for Summary
Judgment, Dkt. No. 160 at 2 n.2).
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the OR Project spent in custotfy Moreover, the Sheriff (andBAA) cautions the Court that
plaintiffs’ methodology did not ientify all pre-arraignment leases granted through the OR
Project because it assumed theyuld all be denominated “PrajeOR” on certain spreadsheets
produced by the Sheriff in discovery, which is not necessarily the dasat 2—3.5° For this
reason, the Sheriff states that plaintiffs’ coohthe number of releasé&secessarily understates
the total.” (d. at 3.)

In light of the factual dispetas to the meaning of thetaathe Court cannot say, as a
matter of law, that the Sheriff significantly infgad on plaintiffs’ fundameat right to liberty by
“detain[ing] [them] bnger” (Plaintiffs’ Motionat 10), let alone that tigheriff has done so by sole
reason of their indigenc@. Given that even those who pay the set bail amount are detained fo
some measure of time, the Court carfitad that any amount of detentiper seis
unconstitutional. Plaintiffs’ motion thus fails.céordingly, the evidence at trial must ultimately
show the full context of thdetentions at issue.

Plaintiffs’ motion also fails becae plaintiffs have not met their initial burden as to the
existence of a less resfive alternative to achve the government’s interests as compared to th

Sheriff's use of the Bail Schedulds plaintiffs concede, thewyust first make a prima facie

5 According to the Sheriff, the appropriatéeirpretation of the dashows that of the 513
people released in 2016 through the OR Prof8%%—not 4% —were released in less than 24
hours; 42.5%—not 11%—wereleased between 24 and 48 hours; and 8% —not 71%—were
released after 48 hours. (SlisiResponse to MSJs at 2.)

8 The Sheriff explains that when an indiual is released underore active supervision,
either before or after arraignment, the redeigsdenominated “Assertive Case Management.”

(Sheriff's Response to MSJs at 3 he Sheriff adds that becaube Jail Management System can

record only one release reason, and a person magtamed for multipleeasons, there would be
additional pre-arraignment releases granted titvradbhe OR Project that were not recorded as
either “Project OR” or “Assgive Case Management.’ld()

2" The Sheriff indicates thattfJad Plaintiffs discussed advance what statistics they
wished to present, we would have trieddach a stipulation on rtf@dology and results.”
(Sheriff's Response to MSJs at 3 n.5.) The Coustitat there is no gema dispute of material
fact as to data pertaining to the numbeindividuals released from custody through the OR
Project within three hours or legswithin ten hours or less. M@ver, since this action concerns
the 48 hours between arrest and arraignment, dlet deems the disputed information critical to
understanding the extent of talkeged liberty deprivation.
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showing in this regard.SgePlaintiffs’ Reply ISO Motion for Summary Judgment, Dkt. No. 161
at 8.) That is, they must make a showing opladsible less restrictive alternative[Rshcroft v.
ACLU, 542 U.S. 656, 666 (2004) (emphasis suppliddje proposed alternative need not be
“moreeffective,”id. at 669 (emphasis supplied)—plaintiffaist show only that it would bet
least as effective Reno v. ACLU521 U.S. 844, 874 (1997) (emphasis supplied). The current
record is insufficient on this pointEven plaintiffs’ designateexpert witness, Michael Jones,
testified at his deposition that i&“very ignorant” about the @inty’s pretrial practices and was
not offering any opinion abowthether any alternativeée the County’s currergystem of pretrial
release would be effectivie achieving the governmentisterests in this Counf?. (Deposition of
Michael R. Jones, Dkt. No. 144-12 at 81, 1¥3Rlaintiffs’ prima facie case need not rise to the
level of scientific precision. Heever, given the absence of usplited, competent evidence that
the proffered alternative systems could be adnarest feasibly in the specific context of the
County, plaintiffs have failed tmeet their initial burden.

Once plaintiffs have made a showing of ayslible, less restrictive alternative, the

government has the burden of proof under the strict scrutiny stafld@®lAA, having stepped

8 The same issue is posed by the testimafrijudge Truman Morsbn and Garry Herceg,
which describe the pretrial systems of sepgtatsedictions (WashingtorD).C., and Santa Clara,
respectively) without opining whether the Couotuld reasonably be exgted to implement a
similar type of pretrial system.SéeDkt. Nos. 136-19, 136-20.)

29 This is not to say that CBAA’s evidence proffered on this point is without flaw.
Namely, in support of its arguments that plaintiffisoposed alternative isot less restrictive and
is less effective at ensuring court appearanc@ACEtes to “expert” reports which in large part
are not based on personal knowledge, are not suddnyteitations to verifible sources, and/or
fail to articulate a reliable meddology. (CBAA’s Opposition at 16-17.)

%0 See, e.g., Burson v. Freem&04 U.S. 191, 199 (1992) (“To survive strict scrutiny . . .
a Statemust do more than assert a compelling state interest—it must demonstrate that its law
necessary to serve the asserted interese®;also Miller v. Johnsps15 U.S. 900, 920 (1995)
(“To satisfy strict scrutiny, the &te must demonstrate that its legislation is narrowly tailored
to achieve a compelling interest.Bernal v. Faintey467 U.S. 216, 227 (1984) (“To satisfy strict
scrutiny, the Statemust show that [the statute] furtherg€ompelling state interest by the least
restrictive means practically available.Nprdyke v. King681 F.3d 1041, 1045 n.2 (9th Cir.

2012) (“Strict scrutiny requires tlgvernment to show that it hteken the least restrictive means

to serve a compelling government interest?); Rodriguez411 U.S. at 51 (“Only where state
action impinges on the exercise of fundamental ttotienal rights or liberties must it be found tg
have chosen the least restrictive alternative.”).
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into the shoes of the Sheriff as intervenor, nsistw that plaintiffs’ proposed alternative would
be less effective at serving the governmenttspelling interest(s) and/or more restrictive.
Here, plaintiffs and CBAA agree that at anmaum the County has a compelling interest in
ensuring that arrestees appear for trisleq, e.g.CBAA’s Motion at 20; Pdintiffs’ Opposition at
7.) However, as mentioned previously, the evideof plausible, less regttive alternatives to
furthering that interest is dispad (and, in many cases, given ptéfs’ evidentiary failures, was
not admissible as proffered).

Given plaintiffs’ numerous flures of proof, their motion idenied. CBAA’s motion also
fails because it is based on the assumption thatndamental right is assue and relies on a
rational basis analysis.
V. CONCLUSION

For the foregoing reasons, plaintiffaotion for summary judgment 3ENIED, and
CBAA'’s motion for summary judgment BENIED.

This Order terminates Docket Numbers 132 and 136.

| T 1S SO ORDERED.

Dated: January 16, 2018

Y VONNE Go@ALEf‘ﬁOGERS o
UNITED STATES DISTRICT COURT JUDGE

3L plaintiffs need only make a prima facie simayas to one effective alternative. To the
extent they introduce competent evidence asdce than one alternative, however, CBAA will
have to show that each proposed alternative woelllss effective and/omore restrictive than
the Sheriff's use of the Bail Schedule. Of notgh$ Government’s burden is not merely to shoy
that a proposed less restrictive alternative hagedtaws; its burden i® show that is less
effective.” Ashcroft 542 U.S. at 669.
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