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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

RIANA BUFFIN, ET AL ., CaseNo. 15-cv-04959-YGR
Plaintiffs, ORDER GRANTING PLAINTIFFS ' MOTION
FOR SUMMARY JUDGMENT; DENYING
VS. CBAA’ SCROSSMOTION FOR SUMMARY
JUDGMENT ; DENYING PLAINTIFFS’
CiTY AND COUNTY OF SAN FRANCISCO, ET MoOTION TO REVOKE CBAA’S
AL ., INTERVENOR STATUS
Defendants Re: Dkt. Nos. 282, 300, 287

Plaintiffs challenge the use of San Fisgo’s Felony and Misdemeanor Bail Schetiake
a basis for defendant Sheriff Vicki Hennessy (the “Sheriff”) to release detainees prior to
arraignment where those detaindesnot have the means to afford the amounts set forth therei
Plaintiffs argue that plausible alternatives ewkich would allow for their release and that the
continued use of such a schedule violateile Process and Equal Protection clauses of the
United States Constitution. When the Sheriff refused to defend the use of the Schedule, the
granted California Bail Agents Associati (“CBAA”) limited intervenor status.

Now before the Court are plaintiffs’ mot to revoke CBAA's intervenor status, and
plaintiffs’ and CBAA'’s cross-motions for sumnygudgment on plaintiffs’ Equal Protection and
Due Process clainfs Having carefully considered the piiags in this action, the fully-briefed

motions, and the hearing held on January 8, 20i®fa the reasons set forth below, the Court

1 SeeDkt. No. 283-2 (the “Bail Schedule” or “Sathele”). For purposes of this action, the
Court presumes that the pastiggree that 2017 Bail Scheduked id), is the same or
substantially similar téhe one in use in 2015.

2 SeePlaintiffs’ Motion to Revoke CBAA'’s Intersmor Status (“Motion to Revoke”), Dkt.
No. 287; Plaintiffs’ Motion foiSummary Judgment®Rlaintiffs’ MSJ"), Dkt. No. 282; and
CBAA'’s Opposition to Plaintiffs’ Motion for Sumary Judgment and CredMotion for Summary
Judgment (“CBAA’s Cross-MSJ”), Dkt. No. 300.
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DENIES plaintiffs’ motion to revokeCBAA's intervenor statusGRANTS plaintiffs’ motion for
summary judgment; andeNiES CBAA'’s cross-motion for summgijudgment on the terms set
forth herein.

l. FAcTuAL BACKGROUND

The Court finds the following facts nstibject to reasonable dispute:

A.  Factual Overview?

San Francisco police arrestplaintiff Riana Buffinon Monday, October 26, 2015 for
“grand theft of personal property” (Cal. Penaldéq“Penal Code”) § 487(a)) and “conspiracy to
commit a crime” id. § 182(a)(1)). (Dkt. No. 136-8.)According to her “booking card,” Ms.
Buffin, at the time 19 years old, wheoked into jail at 11:33 p.mld{) She was informed that
her bail amount was set at $30,000, thahis,combined amount of $15,000 for each booking
charge pursuant tihe Bail Schedule.ld.) The Schedule provides, “[flor all unscheduled
felonies, the bail amount is $15,000[,]” and with exstto conspiracy, ihe underlying felony is
identified, the amount is the “same as [the] ulyileg” felony or, if not specified, then $15,000.
(Bail Schedule at 2 (emphases removed).JyeHBenal Code secti@87(a) is not scheduled,
hence the $15,000. Under either formulationtifiger conspiracy charge, an additional $15,000 w.
properly set in accordance with the Bail Schedule.

Ms. Buffin did not post bail becauseesbould not afford it, testifying:

Q. And why didn’t you call a bail agent?

A. Because we or my mom didn’t have themay for a bail agent, and they want a
fortune. . ..
Q. Was there an amount that you could have afforded[?] . . ..

3 The Court notes that tiparties cross reference fattsind by the Court in its prior
summary judgment order. Order Denyl@BAA’s Motion for Summary Judgment; Denying
Plaintiffs’ Motion for Summary Jigment (“MSJ Order”), Dkt. B. 191. Thus, where appropriate
the Court cites back to the evidence submitted #melhwhich is not in dispute, such as plaintiff
Buffin’s booking card.

4 The Court notes that tlexhibit at Docket Number 136-8 was previously locked at
plaintiffs’ counsel’s request, toe refiled at a later date. THecument was never refiled, and no
basis exists for sealing. The Court herelmgseaLs Docket Number 136-8.
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A. No.

The District Attorney’s office ultimately decided notfile formal charges against Ms. Buffin, ang
she was released. Despite having been detam@dMonday night, Ms. Buffin was never taken
to court on Tuesday or Wednesday for an inifigdesarance. Notably, by the time of her release
on Wednesday night, she had spent appraeind6 hours in custody, and normal court
operations had long since ceased. As a conseqoé&hee detention, Ms. Buffin lost her job at
the Oakland Airport. eeBuffin Depo Tr. at 52:3— 53:2.)

San Francisco police arresteldintiff Crystal Pattersoon Tuesday, October 27, 2015 at
3:49 p.m. and, according to her booking card, shedetsned for “assault with force likely to
cause great bodily injury,” Peh@ode section “245(a)(1) [si¢].(Dkt. No. 283-12 at ECF p. 4.)
Ms. Patterson, at the time 29 years old, was bookedaihtavhere she was informed that her bai
amount was set at $150,000. Again, this regresd the combined amount of $75,000 each for
two separate counts of agaunder Penal Code sewt “245(a)(1) [sic].” (d.) Ms. Patterson,
too, could not afford the $150,000 for immediegkease, nor was she taken to court:

Q. So you told [the bail aggnl can’t afford that?

A. Right.
Q. And then the second numbersaanumber you could afford?
A. | couldn’t afford it. | hal to borrow from my family.

After approximately 29 hours of incarceration, gmidr to her initial apearance, Ms. Patterson

was released after herale paid an “initial down payment” of $1,500 on a $15,000 non-

®> SeeExh. 1 to Declaration of Robert E. Sims I1SO Plaintiffs’ Reply ISO Plaintiffs’ MSJ
and Opposition to CBAA’s Cross-MSJ (“Sim®€). 1SO Plaintiffs’ Reply”), Dkt. No. 306,
(“Buffin Depo Tr.”) at 49:4-17, Dkt. No. 306-1.

6 The Court notes that “assawith force likely to causgreat bodily injuy” is found in
Penal Code section 245(&)@nd carries a scheduled bail amount of $50,@¥kBail Schedule
at 3. Penal Code section 245){oncerns “[a]ssault with delydveapon,” and the scheduled
bail amount for the same is $75,000. This discrepancy is notlevant for purposes of the
instant motions.

" Exh. 2 to Sims Decl. ISO Pldifis’ Reply at 37:19-24, Dkt. No. 306-2.
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refundable premium to secure a bond from a surety bail &gEmé surety bail contract provided:

| understand that the premium owing and/orpaid on this bond is fully earned upon
release of the defendant from custody. Ténfact that the def@dant may have been
improperly arrested or his/her bail reduced or his/her case dismissed, shall not
obligate the return or forgivenessof any portion of the premium?

Following Ms. Patterson’s release, the District Aty decided not to fillormal charges against
her and discharged the cdSe.

The evidence gathered in this case revibalts like Ms. Patterson, over 99% of arrestees
who are released on bail in San Francisco olstaiaty bonds through contracts with bail agents.
In San Francisco, in 2016, the largest number of bonds issued ranged in amounts between
and $50,000, with the average bail amount poat&$6,000 and the median bail posted at
$43,000!! Bail agents are legally allowed to chara non-refundable premium of up to 10% of

the total bail amourfor their services? Often, third-party family mabers, friends, or employers

8 Ms. Patterson’s uncle paid the suretit Agent the $1,500 down payment on her behal
and her sister and grandmother co-signed thetysbail contract. Dkt. No. 136-1 1 13-14. The
record does not reveal whether théabae of the $15,000 was paid or demanded.

 Dkt. No. 25-1 at ECF p. 4 (emphasis in original).

10 Ms. Patterson’s and Ms. Buffin's arrestsurred before Sheriff Hennessy assumed
office. The parties do not dispute that agprate bail amounts we assigned given both
plaintiffs’ charges and correspand Bail Schedule entries.

11 SeeExh. 8 to Declaration of Robert E. Sin®0 Plaintiffs’ MSJ (“Sims Decl. ISO
Plaintiffs’ MSJ"), Dkt. No. 283, (“Dahe Math”) at 4, Dkt. No. 283-8.

12 SeeDo the Math at 2. CBAA disputes tldane 2017 Office of the Treasurer & Tax
Collector for the City and County of San Franoisd=inancial Justice Bject report entitled “Do
the Math: Money Bail Doesn’'t Add Up for San Fe&sto” as not being pperly authenticated and
as inadmissible hearsa.BAA’s Cross-MSJ at 24.

Importantly, at the hearing on the instamitions, CBAA conceded that, while it does
“dispute” certain evidence in the record, it doesseek a trial to resolvany such disputes.
Dkt. No. 313 (“January 8, 2019 Hearing Tr.”¥a10-14. Trial would have obviously allowed for
cross-examination of all evidenpeesented, including challenges to its reliability, but this right
was expressly waived.

With respect to the specific objections, the Cdéinds that as an offiail publication issued
by the Office of the Treasurer & Tax Collecfor the City and County of San Francisco, the
report is self-athenticatingseeFed. R. Evid. 902(5), and admisla under the hearsay exception
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of the arrestee will coign with a detainee to obtain a surety béhdn fact, bail companies rely
on these co-signors to help ensura the detainee returns to cotfrtMoreover, recent studies
corroborate plaintiffs’ own experieas, estimating in 2017 that “30% @fstodial arrests . . . will
be declined for prosecution each year . 1°. "

Relevant here, California law requires supedourt judges t&prepare, adopt, and
annually revise a uniform countyvaagchedule of bail for all bail&bfelony offenses and for all
misdemeanor and infraction offenses except Vehade infractions.” Penal Code § 1269b(c).
In so doing, judges are requiredconsider the seriousness of the offense charge®& 1269b(e).
In this case, the San Francistgerior court established théaxenced Bail Schedule, which is
comprised principally of a three-columned tatiat identifies an “@ense,” or Penal Code
section, a short “Desctipn” thereof, and a fixed “Bail” amount.Sée generallfaail Schedule.)
The Sheriff consults the Bail Schedule to deteaman arrestee’s bail amount. Specifically, the
Sheriff locates each “booking charge,” tabulates the amounts designated per charge, and rel
the detainee upon payment of that sum. TheiBlpplies the process mechanically, making no
individualized assessment regaglipublic safety, flight risk, alil to pay, or strength of the
evidence.

The record is devoid of any evidence uponchithe amounts in the Bail Schedule are

determined or justified. For sake ofngparison, CBAA’s 30(b)(6)vitness testified:

for public recordsseeFed. R. Evid. 803(8). Further, tss a study upon which the City was to
implement policy, which adds reliability to thectaal representations contained therein. While
CBAA may not agree with the repsr conclusions, CBAA has notade any specific objection to
the process, data collection,data itself. Thus, CBAA'’s evidéiary objections to the report are
OVERRULED.

13 SeeCBAA’s Responsive Separate StatemafriDisputed and Additional Facts re:
Plaintiffs’ MSJ (“CRSS”) Issue 1 Fact 14, Dkt. N8f)1; Do the Math at 2; Exh. 4 to Sims Decl.
ISO Plaintiffs’ MSJ (“Clayton Depo Tr.”) at 105:9-23, Dkt. No. 283-4.

14 SeeDkt. No. 303-7 at 77:17-78:4; Exh. 9 te®aration of Krista L. Baughman ISO
CBAA'’s Opposition to Plaintiffs’ MSJ and 6ss-MSJ (“Baughman Decl. ISO CBAA’s Cross-
MSJ”), Dkt. No. 303, (“Morris Report”) at 10, Dkt. No. 303-9.

15 SeeExh. 6 to Sims Decl. ISO Plaintiffs’ M§JSheriff's Department Memo”) at 1,
Dkt. No. 283-6.
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So that's 20,000 more thanwng under the ifluence, right?

Yes.

And 5,000 more than driving undée influence and actually causing
injury; is that right?

That's right.

Do you know why receipt of a stolgahicle has a higher bail than driving
under the influence and causing injury?

| don't.

Can you tell me how it protects puld@&fety to have a bail that’s higher for
receipt of a stolen vehicle thanstfor driving drunk and injuring someone?
| can’t -- I don’t know what theugdges were thinking on this. | don’t know
what the date [sic] would shawterms of, you knoware some of these
offenses more likely to fail to apgethan others? Or are some of them
more likely to commit additional crimes, which is a consideration under the
constitution and the statutory sofe But | don’t know why the judges did
this schedule the way they did.

> O» O» O20

(Clayton Depo Tr. at 50:1-22.) Rather, the evidepueals that San Frasco’s Bail Schedule is
among the highest in the state. (Dkt. No. 28&t187:22-24.) No reason or process is provideg
for the basis upon which the amounts were determiiMhnwhile, those arrestees who either
can afford the amount of bail identified in the Bail Schedule or can post a surety bond for the
are simply released.

Under state law, some arrestees may appdyrt@gistrate for pre-arraignment release on
lower bail or on his or her own recognizance (“OR3gePenal Code § 1269c. This application
may be made without a hearinlgl. Ironically, individuals chargedith certain offenses are
ineligible to apply pre-arraignment for either OfReese or a reduction in balut, if they pay the
applicable amount under the Bailifeclule, the Sheriff may releatbeem absent some other legal
impediment to their releasé.ld.

In setting bail, a judge or rgestrate may consider the imfoation included in a report

prepared by an investigative staff employgdhe court for the purpose of recommending

16 Subject to narrow exceptis, in California a person accdsaf committing an offense
requiring them to remain in custody must bdestabefore a magistrate judge for arraignment

within 48 hours of his or her arrest, not includBgndays and holidays. Penal Code § 825(a)(1).

After a hearing in open coud,judge may order release thie appropriate conditions.
Id. § 1270.1.
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whether a detainee should be released on Hiero®OR. Penal Code 88 1275(a)(1), 1318.1. In
San Francisco, the San Francisco Pretrial i3iga Project contracts with the Sheriff's
Department to provide certaingtrial services, including the ORoject. One of the purposes of
the OR Project is to provide the court witle same information prior to arraignment.

On April 30, 2016, the OR Project staff begamgs Public Safety Assessment Tool (the
“PSA Tool”) developed by the Laura and Johm@éld Foundation. The purpose of the PSA Too
is to make an individualized assessment regardmgisk that an arrestee réleased pretrial, will
fail to appear or will engage in new crimiraadtivity, and to generate a release recommendation
based on the assessed risk. Release recomnrgl@iot decisions) aegefunction of (1) the
score generated by the PSA Tool and (2) a decision-making framework (“DMF”) prepared by,
working group that includes reggentatives from the San Frasuwo Superior Court, Sheriff's
Department, District Attorney, PublDefender, and Conflict Counsel.

Since the PSA Tool has been in usbag changed the OR Project staff's various
procedures. Previously, the BRoject staff prepared a repoalled an “OR Workup” after
interviewing the arrestee. €fOR Workup consisted of thfanmation gathered from the
interview and references, a crimirmastory report, a summary ofdlcriminal history report, and a
cover sheet. For those arrestees eligibigfe-arraignment release, the OR Workup was
presented to the duty judge.Otherwise, the court coidered it at arraignment.

Since implementation of the PSA Tool, Q& Project staff are no longer required to
interview the arrestee. Rather, they prepar®©R Workup for each arrestee eligible for OR
release (whether at arraignment or before), wincludes a summary ofdharrestee’s individual
and criminal history, the criminal history prauts, the police report, and a cover sheet,
supplemented with a release recommendaj@nrerated by the PSA Tool and the DMF.

Presentation to the duty judgeairarraignment remain the same. There is no guaranteed time

17 The duty judge is the judicial officer assigned to rul@pplications for pre-
arraignment release.
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for when the OR Workup will be completé&t.

In terms of timing, the evidence unequivocalgmonstrates that arrestees who post the
full amount of bail listed on thBail Schedule can secure releasare quickly than any other
category of arresteé. This is true even when an arestwho posts the full bail amount has bee
charged with a more serious offense than the indigent arf@sByeway of example only, the
Sheriff released on bail withseveral hours of arrest a persano had been charged in what
appeared to be a serious agsease involving an axe and regog SWAT team management,
while an indigent, disabled individual who was adsested for assault€h“deadly weapon” was
a cane) was held in custody for five days becahsecould not afford the felony bail. (Klement
Decl. 1 8.) There, the assaulache was ultimately reducedaanisdemeanor, and the individual
was released on her own recognizandd.) (Consistent with this example, research indicates th

individuals charged with serious wiolent offenses who are alile secure release usually do so

18 For pre-arraignment applications, igisnerally submitted for ruling to the duty judge
the same working day the OR Rxdj receives the arrestee’s fingent record. The OR Project
did not prepare an OR Workup feither plaintiff Buffin beforeshe was released or plaintiff
Patterson before she posted bail.

19 See, e.gPlaintiffs’ Responsive Separate Statmn(“PRSS”) Fact 6, Dkt. No. 307;
Clayton Depo Tr. at 84:20-85:12. at 85:8-10.

20 SeeDeclaration of Tal H. Klement ISO Plaiffs’ MSJ (“Klement Decl.”) § 8, Dkt. No.
284. CBAA disputes Mr. Klement’s declaration testing “to the extent that Jintiffs appear to
be using him as an undisclosed expédrong opinions on the underlying dataSeeCBAA’s
Cross-MSJ at 25. This objection@sERRULED. Mr. Klement was not proffered as an expert,
nor does he provide expert omins. Instead, plaintiffs are onbffering Mr. Klement’s testimony
as a summary witness for factual inforroatunder Federal Rule of Evidence 1006, and he
properly testifies as to matters which are squasélyin his particularied firsthand knowledge
and experience as a San Francisco Deputy Public Defender. His personal knowledge of the
Defender and the Sheriffs’ data from the super@nt’'s case management system is sufficient t
testify as a summary witnesSee Ferrari Club of Am., Inc. v. Bourdagel2-CV-06530 EAW,
2017 WL 1498080, at *6 (W.D.N.Y. Apr. 25, 201()P]ersonal knowledge of the records
themselves is sufficient to testify as a summary withese§;also Donlin v. Philips Lighting N.
Am. Corp, 581 F.3d 73, 81 (3d Cir. 2009) (“When a l@yness has particularized knowledge by
virtue of her experience, she may testify—evethéf subject matter is specialized or technical—
because the testimony is based upon the lagparpersonal knowledge rather than on
specialized knowledge withithe scope of [Federal Ruof Evidence] 702.”).
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by posting baif* Moreover, with respect to some affes, current law elevates bail over OR
release. That is, under the lawestees for certain offenses areligible for OR release before a
bail hearing or arraignmebut bail is nevertheless an optitor those very same offens&sThis
effectively means that a wealthy arrestee whzherged with a violent offense can be released
from custody within a matter of hours, while adigent arrestee can remain incarcerated for as
many as five days before seeingidicial officer or the case is discharged for “lack of evidence.
(KlementDecl. 1 17.)

Evidence further reveals t&an Francisco arresteebmare released after posting
secured money bail are released average, 12.8 hours faster tlarestees whobtain release
through the OR Project. (PRSS F&gt Nonetheless, “some peoplarently in California jails
who are safe to be released are held in custody solely because theg fatkntial resources for
a commercial bond, and other people who may pdlseeat to public safety have been able to
secure their release from jaimply because they coulff@ad to post a commercial bond.”
(Workgroup Report at 25.) Consistent with ptdfa’ experiences, and thgheriff's Department’s
2017 internal memorandum, evidence shows thatjaaeter of the arrestare dismissed or not
rebooked prior to arraignment. Thus, fr@016 to 2018, the number of felony charges filed
totaled 42,672. Of those, 10,923 were dropped or not rebooked, and an additional 441 were

reduced to misdemeanors, reflecting a combined total of 26%eEkh. B. to Klement Decl. at 1,

21 SeeExh. 17 to Sims Decl. ISO Plaintiffs1SJ (“Workgroup Report”) at 25, Dkt. No.
283-17. CBAA disputes the Workgroup Reporhasbeing properly authenticated and as
inadmissible hearsaySeeCBAA'’s Cross-MSJ at 24. The Cddinds that as an official
publication issued by a workgroup establishedhgyChief Justice of the California Supreme
Court, the report iself-authenticatingseeFed. R. Evid. 902(5), and suiksible under the hearsay
exception for public recordseeFed. R. Evid. 803(8). Thus, CB¥s evidentiary objection to the
report iISOVERRULED.

22 For example, felony bail for domestic \@oke offenses is high, and those charged with
these offenses are ineligible for OR releasergedoraignment. However, an arrestee charged
with domestic violence who has sufficient resms can be released on bail within a matter of
hours, with virtually no supervisioand even if that individual mgyose more of a threat than the
indigent individual who must remain in cadiy. Workgroup Report &5—-26; Klement Decl.
117
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Dkt. No. 284-2.) Finally, the rect corroborates plaintiffs’ owaxperiences while held in pre-
arraignment detention. One to five days in¢aih take a mental and physical toll on arrestees,
impact custody of their children, and, appened here, lead to loss of employmefeeKlement

Decl. 1 2.)

B. Case-Related Background

1. Permissive Intervention

On March 6, 2017, the Court granted CBAANotion for permissive intervention
under Federal Rule of Civil Procedure 24(b). (D&b. 119.) It did so under specific conditions
and for a very narrow purpose, namely to savea “zealous advocate” given, at that juncture,
“the absence of any defendant willing to deféhe constitutionality of section 1269b[.]”

(Id. at 6-7.) The Court concurtigndenied CBAA’s motion to intezene as of right under Rule
24(a)(2), reasoningnter alia, that “CBAA’s interest in contiuing to profit from the provision of
bail bonds” was “too remote from the cassues involved in the litigation.”ld. at 4 (internal
guotation marks omitted).) While CBAA’s motives are not lost on the Court, in allowing CBA|
to intervene permissively the Court sought to emstwo sets of well-afted legal arguments and
a fully-vetted factual record.”lq. at 7.) To that end, the partiesgaged in substantial discovery.
That said, the Court contathéhe scope of CBAA’s inteention, by prohibiting it from

expanding the scope of the action or raising reswues, to simply defending the constitutionality
of Penal Code section 1269b.

2. Penal Code section 1269b

The text of Penal Code semt 1269b is restated in gment part below. The

statute commences with the duties of the Sheriff:

(a) The officer in charge of a jail in which arrested person is held in custody . . . may
approve and accept bail in the amount fixedh®/warrant of arrest, schedule of bail,

or order admitting to bail in cash or surety bond executed by a certified, admitted surety
insurer . . ., to issue andysian order for the releasetbt arrested person, and to set

a time and place for the appearance of thesgateperson before the appropriate court
and give notice thereof.

With respect to the “schedule of bail” asue here, subsectiong {brough (d) require:
I
10
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(b) If a defendant has appeared before a judgeeotourt . . . , the dashall be in the
amount fixed by the judge at the time of tippearance. Ihat appearance has not been
made . . . [and], if no warrant of arrestshiaeen issued, the amount of bail shall be
pursuant to the uniform cownwtide schedule of bail fothe county in which the
defendant is required to appear, poergly fixed and approved as provided in
subdivisions (c) and (d).

(c) It is the duty of the superior coyttdges in each county to prepare, adopt, and
annually revise a uniform coyntide schedule of bail for labailable felony offenses
and for all misdemeanor and infraction offenses except Vehicle Code infractions. . . .

(d) A court may, by local rule, prescribethrocedure by which ¢éhuniform countywide
schedule of bail is prepared, adopted, amtlally revised by the judges. If a court does
not adopt a local rule, the uniform countyeischedule shall begpared, adopted, and
annually revised by a majty of the judges.

Penal Code 88 1296b(a)—(d). Among the little gonk in section 1269b reging the creation of
the schedule is that, under subsatiie), the judges ate “consider the seriousness of the offens
charged.” The schedule is required to cantailist of the offenseand the amounts of bail
applicable for each as the judges determine t@pipeopriate” plus a “general” catchall clause for
any offense not otherwise specifically listdd. 8 1269b(f). Then, “[yjon posting balil, the
defendant or arrested personlsha discharged from custody &sthe offense on which the bail

is posted.”Id. § 1296b(q).

3. Previous Summary Judgment Order

In its previous 20-page sunamy judgment order, the Court detailed the reasons for

concluding that strict scrutimgview applies to plaintiffsDue Process and Equal Protection
claims. In so explicating, tH@ourt cabined the relevant inquias follows: “(i) whether the
Sheriff, through use of the Bail Schedule, has sicgmitly deprived plaintis of their fundamental
right to liberty, and, if so, (iiyvhether, under the strict scrutistandard of review, the Sheriff's
use of the Bail Scheduis the least restrictive alternative for achieving the government’s
compelling interests.” (MSJ Order at 17.)

The Court concluded that thecfaal record remained ingpute, especially given the
Sheriff's own objection to plaintiffgnterpretation of the Sheriff's data on the length of detentiof
for individuals who could not afford Baas compared to those who couldd. @t 17-18.)

Moreover, given the disputes and sparse facagrd, the Court determined that plaintiffs had
11
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“not met their initial burden as to the existerof a less restrictivetarnative to achieve the
government’s interests as compared toSheriff's use of the Bail Schedule.1d(at 18. The

Court explained:

As plaintiffs concede, they must first ma&keprima facie showing in this regard. . . .
That s, they must make a showing opéalsible less restrictive alternative[Rshcroft

v. ACLU 542 U.S. 656, 666 (2004) (emphasis $igpolp. The proposed alternative need
not be ‘moreeffective,”id. at 669 (emphasis supplied)—plaintiffs must show only that
it would be ‘at least as effectiveé Reno v. ACLU521 U.S. 844, 874 (1997) (emphasis
supplied). The current record is insufficiemt this point. . . . Plaintiffs’ prima facie
case need not rise to the level of scienfpiiecision. However, given the absence of
undisputed, competent evidence that theffpred alternative systems could be
administered feasibly in theasgfic context of tk County, plaintiffs have failed to meet
their initial burden.

Once plaintiffs have made a showing of aydible, less restrictive alternative, the
government has the burden of proof understiniet scrutiny standard. CBAA, having
stepped into the shoes of the Sheriff asrir@ror, must show that plaintiffs’ proposed
alternative would be less efftive at serving the governntés compelling interest(s)
and/or more restrictive. Here, plaintiisd CBAA agree that at a minimum the County
has a compelling interest in ensuring that siees appear for trial. . . . However, as
mentioned previously, the evidence of m@ile, less restricter alternatives to
furthering that interest is disputed (amd,many cases, given plaintiffs’ evidentiary
failures, was not admissible as proffered).

(Id. (footnotes omitted).)
The Court repeats herein, only as necessargndsysis with respect to the finding that
strict scrutiny applies. The instant crosstimas for summary judgment address the parties’

respective showings undeiatrstandard of review.

4. Class Certification

After denying the prior cross-motions for summary judgment, the Court certifieg

the following class:

All pre-arraignment arrestees (i) who arewdf be, in the custody of the San Francisco
Sheriff; (i) whose bail amount is detemad by the Felony and Misdemeanor Bail
Schedule as established by Bwperior Court of CaliforniaCounty of San Francisco;
(iif) whose terms of pretrial release hawa received an individualized determination

23 The Court required plaintiffs to associateinsel before it would allow the class action
to proceed, after which counsel frarmtham & Watkins joined the cas&eeDkt. No. 186 at
43:10-44:4see alsdkt. No. 178 at 1.
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by a judicial officer; and (iv) who remain custody for any amount of time because
they cannot afford to pay their set bail amount.

(Dkt. No. 214 at 3%

5. Legislative Developments

On August 28, 2018, Governor Jerry Brogigned the California Money Bail
Reform Act (“S.B. 10”) into lawf® which was initially set to go tn effect on October 1, 2019.
(CRSS Issue 2 Fact 13.) However, earlier tha ya referendum to overturn S.B. 10 qualified fo
the November 3, 2020 statewide baffotApproval by a majority ofoters will be required before
S.B. 10 can take effeét.

As for the impetus behind S.B. 10, its authrecognized that “[o]n any given day,

approximately 60% of people in jail California are either awaitg trial or sentencing” and that
“Im]any of those in California’s jails are therer oo reason other than the fact that they are una

to afford money bail?® Moreover:

24 CBAA's continued objection to the usetbe phrase “cannot afford” in the class
definition is rejected. The isswas fully briefed, and the Cduwrill not revisit it now simply
because CBAA wants to base additional and irrelevant arguments thereon.

25 S.B. 10, 2018 Cal. Legis. Serv. Ch. 244 (Cal. 2018).

26 Seehttps://www.sos.ca.gov/elections/ballot-aseres/qualified-ballot-measures/

27 See id

28 Exh. 3 to Plaintiffs’ Request for JuditiNotice ISO MSJ, Dkt. No. 285, (“Senate
Report”) at 8, Dkt. No. 285-3. In connection witteir motion for summary judgment, plaintiffs
request that the Court take jadil notice of: (i) S.B. 10; (iijp document detailing the actions
taken by legislative committees in consideramgl passing S.B. 10, pulled from the website for
California Legislative Informatin; and (iii) the Report frorthe Senate Committee on Public
Safety regarding S.B. 10.

CBAA opposes only plaintiffs’ reqeé as to the Senate Repdtg the extent Plaintiffs
seek judicial notice of the truth of any factugnesentations made in that document.” Dkt. No.
292 at 1see alsdCBAA's Cross-MSJ at 24. CBAA does mdtallenge the auénticity of the
Senate Report itself. The Court refers to the Senate Report here “as part of the familiar proc
consulting legislative history in order to illumindégislative intent Brown v. City of
Pittsburgh 586 F.3d 263, 267 n.2 (9th Cir. 2009) (emphsasplied). The Court does not draw
any conclusions about the truth of any factual representations made in the committee report

13
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Even a short period of pretrial detention can result in loss of employment, housing, and
public benefits for the detaed person — costs that then must be borne by family
members already struggling to make ends miéamily members who are able to scrape
together enough money to pay a non-refineldee to a for-profit bail company to
secure a loved-one’s releagem jail often end up witHong-term debt to the bail
company, even when their loved oneinsocent of any wrongdoing and is never
convicted of a crime. . . .

(Senate Report at 9.) CBAA provides no evidendadéocontrary. S.BLO’s statutory history
reveals the Legislature’s decisitm“remedy” California’s pretdl system by “reducing reliance
on money bail, supporting pretridéfendants with pretrial sepgs, focusing detention resources
on those who pose a risk of danger, reducing racial disparities, anchgrtbatipeople are not
left in jail simply because they cannot afford to pay for their releasa.) (

In relevant part, S.B. 10 prohibits monetaonditions of release i@alifornia, authorizing
Pretrial Assessment Services to releastout court approval angrior to arraignment low-risk
and medium-risk arrestees witihe least restrictive nonmoneyacondition or combination of
conditions that will reasonablyssure public safety and the persoréturn to court.” S.B. 10
88 1320.10(b), (c). More specifically, S.B. 10 requires the followirigr alia:

e Individuals arrested for misdemeanors (witht@erexceptions) will be released within 12

hours. Id. § 1320.8.

e To determine eligibility for release undeBS10, all jurisdictionswill be required to
generate for each arrestee who is arrestetibooked, prior to arraignment or pre-
arraignment review, the results of a redsessment “using a validated risk assessment

instrument, including the riskcore or risk level.”ld. § 1320.9(a)(1).

notes only that certain represdridas regarding the impetus behind S.B. 10 are consistent with
purposes stated in the text oBS10 itself and the facts gathernedhis action. Accordingly, and
because courts may take judicial notice of stedtutes and their legislative history, plaintiffs’
request for judicial notice IBRANTED in its entirety. SeeAnderson v. Holder673 F.3d 1089,
1094 n.1 (9th Cir. 2012) (“Legislat history is properly a sugt of judicial notice.”)Lee v. City
of L.A, 250 F.3d 668, 689 (9th Cir. 2001) (explainingtth court may take judicial notice of
undisputed matters of public record It disputed factstated therein)pceanic Cal., Inc. v.

City of San Josel97 F. Supp. 962, 967 n.8 (N.D. Cal. 1980) (explaining that courts may take
judicial notice of state statutes).
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Pretrial Assessment Services shall considerrisk score, the criminal charge,
supplemental information, and input frahe victim to generate a report.

Id. 88 1320.9(a)—(c).

Individuals who are assessed a8 lisk to public safety and d&ilure to appear in court
(with certain exceptions) shall be releasedh@ir own recognizance, prior to arraignment
andwithout review by the courtwith the least restrictey nonmonetary condition or
combination of conditions that will reasonallysure public safety and the person’s retur
to court.” 1d. § 1320.10(b).

Individuals who are assessed as medium risth (@ertain exceptionghall be released on
their own recognizance or ongervised own recognizance r&be, prior to arraignment
andwithout review by the courtand with the least resttive nonmonetary condition or
combination of conditions that will reasonallysure public safety and the person’s retur
to court.” 1d. § 1320.10(c).

Individuals who are assessed as high sis#ll be detained until arraignment.

Id. § 1320.10(h).

Superior courts shall agt a local rule with respect fwe-arraignment review of medium-
risk arrestees that “supp[s] an effective and efficient girial release or detention system
that protects public safety and respébtsdue process rights of defendants.”

Id. 8 1320.11(a). Moreover, superior courts lst@ahsider annually “the impact of the
[local] rule on public safety [and] thaue process rights of defendantsIgi.

The Judicial Council shall establish options donditions of release, which shall become
part of the recommendations made in the rep@ated by Pretrial Assessment Services.

Id. § 1320.9(c).

S.B. 10 also requires counties to report tostla¢e pretrial releasad detention information
biannually, which includes infornian about the percerda of individuals released pretrial, the
percentage of those who fail to appear @gcaiired court appearandbpse who commit new
crimes while on pretrial releasand the rate of judicial conaence with recommended condition$

of release.ld. § 1320.24(b). None of these provisi@xsst in Penal Code section 1296b.

15

=)

Db




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R R
o ~N o U~ W N P O © 0 N O U~ W N B O

6. September 2018 Pretrial Conference

In anticipation of trial, post a periad additional discovery, the Court held a

pretrial conference.SeeDkt. Nos. 219, 278.) Thereat, plaintiffs, the Sheriff, and CBAA agreed

that, in light of the passage of S.B. 10, a betnial was unnecessary aagted instead for another
round of cross-motions for summary judgmemtg plaintiffs’ filing of a motion to revoke
CBAA's intervenor status. (Dkt. No. 280 at 81-57:16.) The Court congits the latter motion
first.

I. MoTION TO REVOKE CBAA’ SINTERVENOR STATUS

Plaintiffs submit that the Court should st@BAA of its intervenor status on the grounds
that CBAA no longer has standing and cannot “startdershoes” of the hiff in light of the
passage of S.B. 10. (Motion to Revok& At Plaintiffs’ arguments fail to persuate.

The Court granted intervenstatus under Federal RwéCivil Procedure 24(b).
Admittedly, “intervention does not carry with it ansaltute entitlement to continue as a party untj
termination of the suit."Tasby v. Wright109 F.R.D. 296, 298 (N.D. Tex. 1985) (citikiprgan v.
McDonough 726 F.2d 11, 14 (1st Cir. 1984)). Courts have authority to determine whether
intervenor status “continues to be viable’emifaced with a motion to revoke that party’s
intervenor statusMishewal Wappo Tribe of Alexander Valley v. Salaklr. 5:09-cv-02502 EJD,
2012 WL 4717814, at *1 (N.D. Cal. Sept. 28, 2052, 534 F. App’x 665 (9th Cir. 2013). This
authority stems from courts’ “inherent powercontrol the proceéalgs” before themlid. A court
can therefore terminate intervenmtishould the result of the inquivyeigh in favor of such an
order. Id.

I

2% In connection with its opposition to piiffs’ motion to revoke CBAA’s intervenor
status, CBAA requests that the Ciotaike judicial notice of th€alifornia Secretary of State’s
webpage entitled “Initiatives and Referenda Cleared for Circulation.” Dkt. No. 293. Under
Federal Rule of Evidence 201, a court can takecjaldinotice of “[pJublicrecords and government
documents available from reliable sources orirntternet,” such as websites run by government
agencies.Gerritsen v. Warner Bros. Entm’t, Ind.12 F. Supp. 3d 1011, 1033 (C.D. Cal. 2015)
(internal quotation marks omitted). Accordingly, the Cé@ranTs CBAA’s unopposed request.
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The Court finds that plairfits’ arguments are premature as they are premised on the
notion that Penal Code section 126&is been repealed, in facGe@Motion to Revoke at 6.)
The text of S.B. 10 itselhdicates: “This bill wouldas of October 1, 2019epeal existing laws
regarding bail and require that amgymaining references to bail rete the procedures specified in
the bill.” (S.B. 10 at EE p. 1 (emphasis suppliedf.)Next, the Court finds plaintiffs’ claim that
CBAA must meet Article 11l standing requirememtssplaced. CBAA did not initiate the instant
action, seek review on appeal,parform any “other function thatvoke[d] the power of the
federal courts.”Vivid Entm’t LLC v. Fielding774 F.3d 566, 573 (9th Cir. 2014) (emphasis in
original). Thus, CBAA need naatisfy standing separatelyhe Court’s prior rationale for
granting intervenor status remains vafidPlaintiffs’ motion to revoke CBAA's intervenor status

is DENIED.

II. CROSSMOTIONS FOR SUMMARY JUDGMENT

A. Legal Standard

A party seeking summary judgment bears thgairburden of demorigating the absence
of a genuine issue of material fat to the basis for the motio@elotex Corp. v. Catretd 77
U.S. 317, 323 (1986). Materialdis are those that might affabe outcome of the case.
Anderson v. Liberty Lobby, Inegl77 U.S. 242, 248 (1986). A dispuds to a material fact is
“genuine” if there is sufficienévidence for a reasonable juryregurn a verdict for the nonmoving
party. Id.

Where the moving party will have the burderpodof at trial, it “must affirmatively

demonstrate that no reasonabiertof fact could find othethan for the moving party.”

Soremekun v. Thrifty Payless, 1809 F.3d 978, 984 (9th Cir. 2007). If the moving party meet$

its initial burden, the opposing g must then set out specifiacts showing a genuine issue for

30 This date will extend as the referendhas qualified for the November 2020 ballot.
See suprat 13.

31 Plaintiffs’ final argument that CBAA can nonger stand in the shoes of the Sheriff du
to “changed circumstances” merely repeats theraegu relative to the gpeal” of Penal Code
8 1269b. SeeMotion to Revoke at 7-8. As exphad, the argument is premature.
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trial in order to defeat the motiorfsee Andersqrt77 U.S. at 25050remekun509 F.3d at 984;
seealsoFed. R. Civ. P. 56(c), (e). The opposingtya evidence must be more than “merely
colorable” and must be igmnificantly probative.” Anderson477 U.S. at 249. Further, the
opposing party may not rest upon mere allegatiomtenrals of the adverse party’s evidence, but
instead must produce admissible evidence showgenaine dispute of material fact exis&ee
Nissan Fire & Marine InsCo., Ltd. v. Fritz Cos., Inc210 F.3d 1099, 1102-03 (9th Cir. 2000).
the opposing party fails to make a sufficient shovahgn element of its case, the moving party |
entitled to judgment as a matter of la@elotex 477 U.S. at 325. “Where the record taken as a
whole could not lead a rationaidr of fact to find for the non-oving party, there is no ‘genuine
issue for trial.”” Matsushita Elec. Indus. Cd.td. v. Zenith Radio Corp475 U.S. 574, 587

(1986) (quotind-irst Nat'l Bank of Arizv. Cities Serv. Cp391 U.S. 253, 289 (1968)). In
making this determination, the court must “vietj¢ evidence in the light most favorable to the
nonmoving party[.]” Fontana v. Haskin262 F.3d 871, 876 (9th Cir. 2001). It is not the court’s
task to “scour the record in seamha genuine issue dfiable fact.” Keenan v. Allan91 F.3d
1275, 1279 (9th Cir. 1996) (internal quotationrksaomitted). Moreover, “[d]isputes over
irrelevant or unnecessary facts will noegiude a grant of summary judgment’W. Elec. Serv.,
Inc. v. Pac. Elec. Contractors Ass809 F.2d 626, 630 (9th Cir. 1987).

“[W]hen parties submit cross-motions fummary judgment, each motion must be
considered on its own meritsPair Hous. Council of Riversid€ty., Inc. v. Riverside Tw@49
F.3d 1132, 1136 (9th Cir. 2001) (alteration andriméquotation marks omitted). Thus, “[tlhe
court must rule on each party’s motion on an irdiral and separate basis, determining, for eack
side, whether a judgment may be entereaccordance with the Rule 56 standartl” (quoting
Wright, et al., Federal Practice and Procedu2&2D, at 335—-36 (3d ed. 1998 If, however, the
cross-motions are before the court at the same time, the court must consider the evidence p
by both sets of motions be®ruling on either oneRiverside Twp249 F.3d at 1135-36.

B. Short Overview of the History of Bail

By way of background, a synopsisthbé history of bail is warranted.

I
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Bail originated in medieval Englaras “a device to free untried prisone?$.The penalty
for most crimes was a “fine paid as compermsato the victim.” (Workgroup Report at 9.) Wher
capital and corporal punishment replaced fines, “abus the delay betweenmrest and trial began
to emerge.” Id.) In response, the commtaw right to bail was codiéd into English law, and
the principles that “an accused is presumedaanband entitled to personal liberty pending trial
were incorporated into the Magna Carthd.)( Criteria set for determining whether a person
should be released on bail incladiae strength of the evidenagainst the accused and the
accused’s criminal history.ld.)

In America, the development and use of bail followed a different course. The United
States Constitution does not spmafly grant a right to bailand the Eighth Amendment states
only that “[e]xcessive bail shatiot be required[.]” U.S. Const. amend. VIIl. However, the
presumption of innocence and right to ftem pending trial “became the foundation of our
current system of bail.” (Workgroup Report gt @itially, the system did not contemplate a
profit industry or indemnificatiom the posting of the bond. By the nineteenth century, our bai
system had shifted to a surety system “inchtsecured bonds were typically administered
through commercial sureties and their agents, amdéjposit of money or ¢éhpledge of assets
became a principal condition of releaseld. @t 10.)

In 1912, when the United States Supreme Coumsidered the goals and interests of ball
it observed that the “interest pwoduce the body of the princigalcourt [was] impersonal and
wholly pecuniary.” Leary v. United State224 U.S. 567, 575 (1912). In 1951, the Supreme
Court indicated that “[u]nless th[e] right toiblaefore trial is preserved, the presumption of
innocence, secured only afteenturies of struggle, auld lose its meaning.'Stack v. Boyle342

U.S. 1, 4 (1951). Further, since the “functamfrbail is limited, the fixing of bail for any

32 Daniel J. Freed & Patricia M. WalBail in the United States: 1964 (National
Conference on Bail and Criminal Justice, Working Paper, 19&4jl(ih the United Staték
Unless stated otherwise, this summangulied largely from the Workgroup Report aBdil in
the United StatesNotably, the Pretrial Detention Refio Workgroup also relied on the latter
source, which was extensively dta the legislative history dhe United States Bail Reform Act
of 1966 and commentary of the same.
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individual defendantnust be based upon standards relevarihe purpose of assuring the
presence of that defenddhtld. at 5 (emphasis supplied).

Both federal and state rules outlined more dpeciiteria for consideration. For example,
a prior version of Federal Rule of Criminal Prdaee 46(c) provided thattie amount [of ball] . . .
will insure the presence of the defendant, haveggard to the nature and circumstances of the
offense charged, the weight of the evidence aghinstthe financial ability of the defendant to
give bail, and the character of the defendafet. R. Crim. P. 46(c) (amended in 1985). State

appellate courts laid down similar criteria, for instance:

The factual matters to be taken into account include: The nature of the offense, the
penalty which may be imposed, the proligbiof the willing appearance of the
defendant or his flight to avoid punishmetite pecuniary and social condition of the
defendant and his general reputation and chemaend the apparenature and strength

of the proof, as bearing on theobability of his conviction.

People ex rel. Lobell v. McDonng96 N.Y. 109, 111 (1947) (internal quotation marks omitted).

Despite the early origins atoad recognition of the right tmail in this country, studies
of administration of bail in theventieth century raised a numberaoincerns about its widespread
misuse®® The studies concluded that the systemmohey bail in the United States discriminates
against indigent detainees who lack the financial resources to po¥t G4isillenges to requiring
bail from an impoverished detainee were raisetthéncourts as early 4960, questioning whether
freedom and liberty could be rightfully tied merely on the basis of indigencgee Bandy v.
United States81 S. Ct. 197, 197-98 (196@ge also Bandy v. United Stgt82 S. Ct. 11 (1961).
I

33 See, e.gField StudyA Study of the Administration of Bail in New York Cli§6 U.
Pa. L. Rev. 693 (1958); Not€ompelling Appearance in Couithe Administration of Bail in
Philadelphig 102 U. Pa. L. Rev. 1031 (1954); Arthur L. Beel€lge Bail System in Chicago
(1927).

34 See, e.gWayne H. Thomas, JBail Reform in Americd1, 19 (1976) (“The American
system of bail allows a person arrested for aioahoffense the right to purchase his release
pending trial. Those who can afford the pricerateased; those who cannot remain in jail. . . .
The requirement that virtually every defendanist post bail causes discrimination against
defendants who are poor.”).
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Driven by concerns about problems and intgslin bail practices, Congress enacted the
Bail Reform Act of 1966, the stated purpose of Whi@s “to assure thall @ersons, regardless of
their financial status, shall not needlessly be detained pendingfp&arances to answer charge
... when detention serves neither ¢inels of justice nathe public interest® By emphasizing
nonmonetary terms of bail, Congress attempteéntediate the negatiwampacts experienced by

defendants who were unable to/gar their pretrial release, including the adverse effect on

defendants’ ability to consultithh counsel and prepare a defense, the financial impacts on their

families, a statistically less-favorable outcomériat and sentencing, and the fiscal burden that
pretrial incarceration poses on a society at 1&fge.

Congress again revised federal bailgeures with the Bail Reform Act of 1984 The
legislative history of the 1984ct explains that Congress ntad to “address the alarming
problem of crimes committed by persons on releasé’to “give the courts adequate authority tqg
make release decisions that gagpropriate recognition to therdger a person may pose to other
if released.?® The 1984 Act, as amended, retains many of the key provisions of the 1966 Act
“allows a federal court to detain an arrestee penttial if the Governmet demonstrates by clear
and convincing evidence after an adversagrimg that no release conditions ‘will reasonably
assure . . . the safety of aother person and the community United States v. Salernd81 U.S.
739, 741 (1987) (alteration in original) (quajiBail Reform Act of 1984) (upholding the
preventive detention prasions in the 1984 Actgee alsd8 U.S.C. § 3142(a) (providing
generally the current federal procedure for ortggither release or detention of a defendant
pending trial).

7

35 Bail Reform Act of 1966, Pub. L.d\ 89-465, § 2, 80 Stat. 214 (repealed 1984).
3 SeeH.R. Rep. No. 89-1541 (1966%printed in1966 U.S.C.C.A.N. 2293, 2299.

37 SeeBail Reform Act of 1984, Pub. L. No. 98-473, § 202, 98 Stat. 1837, 1976 (codifi
at 18 U.S.C. 8§ 3141-50).

%8 S, Rep. 98-225, at 3 (1988 printed in1984 U.S.C.C.A.N. 3182, 3185.
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Notwithstanding twentieth-centugdvances in pretrial §ice, there is a growing
nationwide “consensus on conceragarding the administration of bail in the criminal justice

system.” (Workgroup Report at 13.)

C. Standard of Review: One’s Liberty is a Fundamental Right Necessitating
Strict Scrutiny Review

The Court previously found thathether the Sheriff's use tiie Bail Schedule violates the
Due Process and Equal Protection clauses of the United States Constitution is an issue subj
strict scrutiny analysis.Sge suprat 11-12.) As the Court exphead, heightened scrutiny is
required by the United States Supreme CoB#ardenTateWilliamsline of cases? particularly
“where fundamental deprivations are at issug @mestees are presumed innocent.” (MSJ Orde
at 16.) Because the Sheriff's use of the Bail Schedule implicates plaintiffs’ fundamental right
liberty, “any infringement on such rightqeires a strict scrutiny analysis.td(at 10-11.)

In its cross-motion for summajudgment, CBAA requests théte Court reconsider the
standard of review. CBAA'’s request isopedurally and substantively unwarranteédCivil Local
Rule 7-9, which governs motions for reconsideratapplies. While CBAA argues that a materia
difference in law from that previously presehte the Court justifieseconsideration, the law
must becontrolling. SeeCiv. L.R. 7-9(b)(2);see also Mason & Dixon Intermodal, Inc. v.
Lapmaster Int'l, LLC No. C 08-1232 VRW, 2009 WL 106810@0,*1 (N.D. Cal. Sept. 23, 2009)

(noting that “[d]espite the imprese language of [Civ. L.R. 7-9], only a change in controlling law

warrants reconsideration{gmphasis in originalsee also Sch. Dist. No. 1J, Multnomah Cty., On.

v. ACandS, In¢5 F.3d 1255, 1263 (9th Cir. 1993) (“Reconsiderats appropriatd . . . there is

an intervening change gontrolling law.”) (emphasis supplied)No such change exists here.

39 See Bearden v. Georgid61 U.S. 660 (1983Yate v. Short401 U.S. 395 (1971); and
Williams v. lllinois 399 U.S. 235 (1970).

40 While CBAA is correct that “[t]he law of thcase doctrine does not . . . bar a court fro
reconsidering its own orders bedgudgment is entered or theurt is otherwise divested of
jurisdiction over the order[,JAskins v. U.S. Dep’t of Homeland S&99 F.3d 1035, 1042 (9th
Cir. 2018), the Court nevertheless finds no basis to reconsider its previous summary judgme
order.
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As a preliminary matter, the Court previousbnsidered and rejected CBAA'’s contention
that a 48-hour safe harbor exists un@erstein v. Pugh420 U.S. 1031975) andCounty of
Riverside v. McLaughlirb00 U.S. 44 (1991) (addressing ti@dow in which the government
must make a probable cause detertiomaafter a warrantless arrestSe@MSJ Order at 11-12.)

In summary, the Court found that CBAA&ad the cited cases too narrowly:

In Gerstein the Supreme Court held that tReurth Amendment requires a prompt
judicial determination of probable cause asprerequisite tan extended pretrial
detention following a warrantés arrest. 420 U.S. at 124—Zkhe Court did not specify
what would meet the promptness standamdtead noting that “the nature of the
probable cause determination usually will bepd to accord with a State’s pretrial
procedure viewed as a wholdd. at 123. Subsequently, inrmidering what constitutes
a “prompt” probable cause determination un@erstein the Supreme Court held in
McLaughlinthat a judicial determination of prable cause within 48 hours of arrest
generally will pass constitwhal muster. 500 U.S. at 56.

(MSJ Order at 11.) The Supreme Court notpdegsumptionnot a safe harbor. The constitutiong
guestion is whether an “arrestedividual can prove that his der probable cause determination
was delayed unreasonably.ld((quotingMcLaughlin 500 U.S. at 56).) None of the CBAA’s
proffered authority compels a different resubee Walker v. City of Calhou®01 F.3d 1245 (11th
Cir. 2018);0Donnell v. Goodhart900 F.3d 220 (5th Cir. 2018)@Donnell I'). Neither case is
binding, and both are distinguishable.

ODonnell Ilis a non-binding split decision of the Fifth Circuit, which involved a non-
dispositive interlocutory desion in the context of gramig a stay of an injunctionSee ODonnell
II, 900 F.3d at 223 (“We now grant the motion antdea stay . . . pending plenary resolution of
this appeal by a merits panel.”) There, fourtstate trial court judges ¢imselves sought the stay.
The injunction arose from procedural due procesisnd with respect to use of the bail schedule
issue. That court’s analydiscused on specific aspects of thpinction’s language not at issue
here. Id. at 222-23. Moreover, thestant case involves substaetdue process and equal
protection claims. Furthe@Donnell Ifs passing reference to thppropriateness of “rational
basis review” ignores its own decision@Donnell v. Harris County892 F.3d 147 (5th Cir.

2018) (‘ODonnell ) calling for “heightened scrutiny.’'See ODonnell, 1892 F.3d at 161-62 &

n.6.
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QuotingODonnell 1, CBAA argues that, in light dh re Humphrey19 Cal. App. 5th
1006 (2018), rational basis reviewntrols because procedural gafards exist and this case is
premised “solely on inability to afford bail, as distinguished from inability to affordobasithe
absence of meaningfabnsideration of othgossible alternatives” This argument contravenes
Supreme Court precedent. Indigent arrestdesare detained prior to their individualized
hearings solely because they cannot affemised money bail do not receive any “meaningful
consideration of other gsible alternatives” that would enalheir pre-hearing release. Rather,
they “share[] two distinguishing characteristiggiich trigger heighteneskcrutiny: (1) “because
of their impecunity they [are] completely unaldepay for some desiebenefit’; and (2) “as a
consequence, they sustain[] an absolute dafoir of a meaningful opportunity to enjoy that
benefit.” San Antonio Indep. Sch. Dist. v. Rodrigu&iZl U.S. 1, 20 (1973).

Walker, too, is non-binding and does not necessitaconsideration. There, again, a split
Eleventh Circuit vacated a preilimary injunction based on procedlidue process arguments afte
the City of Calhoun, Georgia itsdifed an interlocutory appeaWalker, 901 F.3d at 1253In
short, indigent arrestees broughputative class action agaitisé city, alleging constitutional
violations by conditioning immediatrelease from jail on an arrests ability to pay a preset
amount of cash without providingeaningful alternatives to indigearrestees. Hicity itself
identified concerns with the specificstbe injunction. In relevant part, théalkercourt
determined that indigency determinationsgarposes of setting bail are presumptively
constitutional if made within 48 hours of arradt,at 1266, noting that indigent detainees “must
merely wait some appropriate amount of timeetoeive the same benefit as the more affluent” a

that an appropriate period of delayitftwout more, does not offend the Constitutidd. at 1261.

41 CBAA's Cross-MSJ at 8-9 (quotir@Donnell 1, 900 F.3d at 231-32) (emphasis in
original). UndeHumphreyduring an individual’s arraignmé&ra court must make findings
regarding an arrestee’s ability pay the fixed bail amount and alternatives to money bail.
Humphrey 19 Cal. App. 5th at 1044-45. If an arrestee’s financial resources would be insuffi
and the court’s order would rdsin pretrial detention, thetine court must find by clear and
convincing evidence that no less restrictiveraliive conditions of tease could serve the
government’s compelling interestkd.
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Accordingly, the court rendereduhnecessary to reawv the City’s practie with heightened
scrutiny. Id. at 1260-62.

As with ODonnell II, theWalkercourt’s reasoning regardingoceduraldue procesdoes
not bear on the analysis of pi&ffs’ equal protection and substave due process claims here.
See idat 1259 (“Walker’s claim . . . challergyaot the amount and conditions of gl se but
the processoy which those terms are set . . . .*) (emphasis suppleedt 1265 (“[T]he relief
Walker seeks is essentially procedural: a propnptess by which to prove his indigency and to
gain release.”). That said/alkeralso reaffirms the notion that onlypaesumptiorexists. See id
at 1266 (“[ljndigency determinatiorier purposes of setting bail gpeesumptivelyeonstitutional
if made within 48 hours of arrest.”) (emphasis suppliet)at 1267 n.13 (“Th#cLaughlinCourt
made clear that the 48-hour presumption wasttable: a probable cause hearing held within 48
hours may nonetheless be unconstitutional ‘if thesded individual can pwe that his or her
probable cause determination vekdayed unreasonably.”) (quotiddcLaughlin 500 U.S. at 56).
In fact, the 48-hour presumption itselas contested as too lengthyNicLaughlin Justice Scalia
lambasted the majority for its antary articulation of “48 hours,” hlsening back to reams of legal
authority rooted as far back as 1825, citWigght v. Court 107 Eng. Rep. 1182 (K.B. 1825) (“[I]t
is the duty of a person arresting any one on suspizi felony to take him before a justice as sogd
as he reasonably can.McLaughlin 500 U.S. at 61-62 (Scalia, J.ssknting). Justice Scalia
argued that given the data avhllg law enforcement needed ofi84 hours” to obtain probable
cause review (perhaps excepting Sundy)at 68—69. At that time, twenty-nine states require(
“presentment or arraignment ‘without unnecessaryydelaforthwith’; eight [s]tates explicitly
require[d] presentment or arraignment withinf@irs; and only seven]fates [had] statutes
explicitly permitting a pend longer than 24 hoursd. at 69.

Ultimately, this Court does not share the same& on the principle of liberty as the
Walkercourt. All courts agree that tiiBeardenCourt summarized the rule @filliamsandTate

as follows?*? “[I]f the State determines a fine or restitution to be the appropriate and adequate

42 See generallMSJ Order at 13-17.
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penalty for the crime, it may not thereafteipmson a person solely because he lacked the
resources to pay it.Bearden 399 U.S. at 667-68. Rather, the Constitution requires the
government to use the least restrietalternative. In so holding, tiBeardenCourt noted that
“[d]ue process and equal protextiprinciples converge in the Ctsranalysis” in cases involving
the fair treatment of indigents the criminal justice systemd. at 665. Answers to constitutional
guestions in that context “canrize resolved by resort to easpgins or pigeonhole analysis, but
rather require[] a careful inquirytim such factors as ‘the naturetbé individual interest affected,
the extent to which it is affestl, the rationality of the connection between legislative means and
purpose, [and] the existencealfernative means for effegting the purpose . . . .’Id. at 666—67
(quotingWilliams, 399 U.S. at 260 (Harlan, &gncurring)) (alterations iariginal). Those means
are not hard and fast botust be tested, especially giveattkve live in a technology-driven age
where information is readily available, andrsocourts are even open seven days a Wedke
guestion is under what standard.

On that basis, this Coumddind the instant challenge to j@perly reviewed under strict
scrutiny and is aligned with the dissenting opinions in @iflonnell landWalker The
deprivation of one’s liberty cannand should not, be easily trampledor should one’s liberty
be so easily discarded upon stel hypotheticals such as tiéalkercourt’s comparison of the
inability to afford bailwith the inability to pay for express mattee Walker901 F.3d at 1264.

As dissenting Circuit lge Martin observed iwalker, the United Statesupreme Court recently
reaffirmed that “[a]ny amount afctual jail time is significarand has exceptionally severe
consequences for the incarceratetlvidual and for society whichears the direct and indirect
costs of incarcerationld. at 1275 (quotindRosales-Mireles v. United Statd$8 S. Ct. 1897,
1907 (2018)) (citation and internal quotation mavkstted). Here, the bonds of history remind u

that the “presumption ohinocence, secured only afteenturies of struggle** should not vanish

43 See, e.ghttp://www.courts.state.ny.us/courtgc/criminal/generalinfo.shtmlThe
Court takes judicial notice of éhNew York Courts’ website, which shows that certain New York
City criminal courts a open Monday through Sunday.

44 See Boylg342 U.S. at 4.
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under the guise of the univergeenefits of a bail optionWhile “indigency,” by definition,
indicates a lack of wedilf the constitutional principle is whebntrols. That principle here is
grounded in liberty. We need not be concerned hysteric claims of flodgates to wealth-based
claims opening.Cf. Walker, 901 F.3d at 1262, 1277-78.

In sum, CBAA'’s efforts to establish rational saas the applicable standard of review in
this case, again, are unavailing. The Court prds&ath its analysis [s@d on a strict scrutiny

standard of revieW?

D. Analysis
1. Step 1: Does the Sheriff’'s use of the Bail Schedule significantly deprive
plaintiffs of their fundamental right to liberty by sole season of their
indigence?
In summary, strict scrutiny applies besauhe fundamental right to liberty is
implicated by plaintiffs’ claims. The questitimen is whether a significant deprivation has
occurred. Contrary to CBAA’s position, the existence of a significant deprivation is not a

threshold requirement whidriggers strict scrutiny®® but rather the first inquy in a strict scrutiny

45 SeeMSJ Order at 10-11, 16ee als&Erwin Chemerinsky, Constitutional Law
Principles and Policies at 827 (Erwin Chemennskal. eds., 5th e@015) (“[O]nce a right is
deemed fundamental, under due process or egoitggion, strict scrutinis generally used.”);
see also idat 828 (“If a right is deemed fundamenthke government usually will be able to
prevail only if it meets strict satiny; but if the right is notundamental, generally only the
rational basis test is applied.”).

46 CBAA citesTsosie v. Califano630 F.2d 1328 (9th Cir. 1980) in support of its
contention that plaintiffs musirst show that they havauffered a genuinely significant
deprivation of a fundameaitright in order for stct scrutiny to apply.SeeDkt. No. 308
(“CBAA’s Reply ISO Cross-MSJ”) at. Specifically, CBAA describeBsosieas having
“appl[ied] strict scrutiny onf where [a] classificatiormpermissibly interferewith the exercise of
a fundamental right[.]"ld. (emphasis in original) (interngliotation marks omitted). However,
the court inTsosieapplied theational basisstandard because “no fundamental rights [were]
implicatedby th[e] case in such a way @srequire strict scrutiny.”Tsosie 630 F.2d at 1337
(emphasis supplied). Specifically, “[a]s thessdaf after-adopted children receiving public or
other outside assistance is not a suspect cldmescourt determined it “must examine the statutof
distinctions [at issue] ifight of the rational-bsis standard . . . .1d. CBAA similarly misleads
with its citation toHalet v. Wend Investment C672 F.2d 1305 (9th Cir. 1982). There, the cour
reaffirmed that strict scrutiny is requiredthre equal protection contewhen a classification
impermissibly interferes with the exercise duadamental right and ithe due process context
when fundamental rights are at issle. at 1310. While thélaletcourt recognizethat “[n]ot
every state action that infring@n a fundamental right triggessict scrutiny[,]” it citedTsosie
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analysis?’ Here, plaintiffs have established grsficant deprivation, beginning with longer
detention by sole reas of their indigencé®

As a threshold matter, the Court disagrees plidintiffs’ contentiorthat the passage of
S.B. 10 “unequivocally establish[es] that . .e Bheriff’'s use of the Bail Schedule significantly
deprives the class of its fundamaight to liberty[.]” (Plaintffs’ MSJ at 2.) Simply because a
state chooses to change its laws does ®ainthat the previous law was unequivocally
unconstitutional.

With respect to whether longperiods of pre-arraignment daten actually exist simply

because indigent detainees cannot afford balethdence firmly estdishes this component.

Admissions from CBAA and the Sheriff, as wellsdatistical and summary evidence, demonstrate

that the use of the Bail Schedulsuls in longer statutory deteoiti of the plaintiff class. The
proposition is not credibly challengedis truth isgrounded in logic.

The Sheriff, whose day-to-day activitieslmde managing this process, concedes:
“Plaintiffs’ general point . . . that individualshe are able to pay the ammt in the bail schedule .
. . can obtain release more quickly thaose who obtain releai@ough a prearraignment

application to a magistrate fatdted by the OR Project . . . is undoubtedly true.” (Dkt. No. 149

1; see alsdkt. No. 101 at 1 (“Those who can pay are released at a time of their choosing . . |.

Those who cannot pay must wait)")CBAA’s own Rule 30(b)(6) vimess concurs. When asked

to identify the “fastest way taesure a release in the City a@dunty of San Francisco” in the

andSocialist Workers Party v. March Fong Fa91 F.2d 1252 (9th Cir. 197&ert denied441
U.S. 946 (1979) in support thereof, neithemiich involved the right at issue hendalet, 672
F.2d at 1311.

47 Moreover, CBAA'’s position iglisingenuous given that aykissue being litigated on
the last round of motions for summary judgmeas whether “pretrial lierty” was fundamental
in the pre-arraignment context such that the dieterat issue here impktes a fundamental right
triggering strict scrutiny reviewSeeDkt. No. 132 at 16, 19.

48 In any event, CBAA appears to concede #ptlication of the strict scrutiny standard i$

appropriate if the Court findsdhthe Sheriff's use of the Bail Schedule in the pre-arraignment
period significantly deprives plaintiffs dfieir fundamental right to libertySeeCBAA’s Cross-
MSJ at 8. As discussed hargihe Court finds that suehdeprivation exists.
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period between arrest@@arraignment, he responded: “l@€rcent cash.” (Clayton Depo Tr. at
84:20-85:2.) “And then . . . working with thail agent [would be] the second fastest[§’, the
posting of a surety bondld( at 85:8-10.)

CBAA's response to these longer detention perioérely reinforces #ir existence. For
instance, CBAA suggests that a detainee wouwfepdetention because a public defender may
have advised the detainee to wait for rebooki@gher justifications proffered by CBAA are that
the OR Project may be slow at processingshees, or that a dujydge may have been
unavailable to consider a sexti1269c application or OR dpgation immediately following its
submission, or may have decided tirrestee should be detaif@dNone of these arguments
persuadé’

As to the first, CBAA misconstrues the testimony. The San Francisco Public Defende
Office’s 30(b)(6) witness testiftkthat a public defender may advise a detainee to wait for
rebookingin light of the arrestee’sidigent status and ability tpay the 10% bail bond premium
Namely, a public defender “basically . . . exp[a] the consequences of bailing out” to an
individual who may be able to “scrape up the 1lfxeet fee,” that is “that the 10 percent will not
be returned even if the case is dischargédWs. Patterson’s surety baibntract corroborates this
view.

As to the other possible causes, CBAA offeosevidence in support thereof. Nonetheles
CBAA's assertions regarding the same do ngpisse. The purported “causes” of longer
detention are, in fact, merelyl@ieral consequences of the solise, that being, indigence.
Given that all parties agree thatsh and the posting of a surety bond are the fastest ways to b

released, the longer detention ssefinom the generic use of SBrancisco’s Bail Schedule, which

49 SeeCBAA’s Cross-MSJ at 6—7.

50 The Court disregards a myriad of irned@t, unsubstantiated, non-evidentiary based
arguments which CBAA proffersSee, e.g.CBAA’s Cross-MSJ at 7 fguing that “an arrestee
may choose to bail out because their schedulg@@im@unt was lower than the opportunity cost o
awaiting duty judge review”).

51 SeeExh. 1 to CBAA’s Cross-MSJ at 33:23-34:4, 34:8-14.
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mandates detention unless the scheduled amopatds Said differently, arrestees who can
afford to bail themselves out are never inphbsition of having to deatith such collateral
consequences.

As for the issue of whether plaintiffs’ deprivatiis “significant,” itis undisputed that San
Francisco arrestees who are released after posting securedlmadragg detained, on average,
12.8 hourdessthan arrestees who obtain releaseulgh the OR Project and who spend an
average of 25.4 hours in jailS€ePRSS Fact 6.) Thus, thos@éavobtain releasérough the OR
Project spend, on averageore than twice as much time behind e those who are able to
post bail. The time detained can be eventgrdar others, such as Ms. Buffin, who was
incarcerated for 46 hours.

Here, the time differential isut one component of the analysis. “Significance” is
measured by more than just a difference in hauRlaintiff Buffin's experience evidences the
real-world consequences of sukdeprivation; she lost her jolshe is not alone. The evidence
reveals that individuals cansal lose their housing, public béitg, and child custody, and be
burdened by significant long-term dehte to a short period of detentihMoreover, many
detainees “plead guilty (or no contest) at an estdge in the proceedings to secure their release

from custody.” (Workgroup Report at 12.)

52 CBAA creates a new argument based on the definition of “indigence,” namely “[t]heg
fact that an arrestee might be able to pd&$,800 bond (or a surety bond for 10% or less of that
amount) does not mean that the same arrestdd do the same thing for a $50,000 bond; in the
latter case, the sole reason for the detentiouldvbe the severity of the offense charged.”
CBAA'’s Cross-MSJ at 7. CBAA doew®t persuade. In either case, if class members could afft
to post bail, they would beeleased faster. Thomly differencas their inability to pay the higher
$50,000 bail amount. Moreover, the argument ca¢smpact the constitutional analysis.

53 CBAA cites no authority in support of itaggestion that plaintiffsnust show how the
extra 12.8-hour deigion causes negative consequen@seCBAA’s Cross-MSJ at 2, 4, 13.
Rather, plaintiffs must offer evidence showingsficance.” In that context, evidence of
negative consequences is relavim the Court’s analysis.

> SeeWorkgroup Report at 13, 51; Klement @®ef 2; Do the Math at 16.

> Plaintiffs argue that the Sheriff's praet of “charge stackingand charging “wobbler”
offenses as felonies broadens the class and exaesrihe harm to the same. Plaintiffs’ MSJ at
15-16. However, these allegations are mentionedhamnin plaintiffs’ 3AC, are irrelevant to
30
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Further, the 48-hour presumption must b@ned in context. Nothing stopped the
government from taking Ms. Buffin to court dmesday morning, ten hours after she was booke
or even on Wednesday. Had it done so, Ms. Buffould have seen a judge who could have
made a determination as to her continued deteptior to arraignment. Holding her four and
one-half times longer and well after the ccwatl closed on Wednesday suggests that the
government is unjustifiably takingdvantage of the 48-hour winddv.Such “delay for delay’s
sake” has been condemned by the Supreme C8ed.McLaughlin500 U.S. at 56.

Given the consequences which flow fram extended duration of pre-arraignment
detention, the Court finds the degiion significant. A&cordingly, plaintiffs have shown that the
Sheriff, through use of the Bail Schedule, has sicgmitly deprived plaintis of their fundamental

right to liberty by sole r@son of their indigence.

2. Step 2: Have plaintiffs establishesl prima facie case under the strict
scrutiny standard?

Plaintiffs bear the burden of identifying aapkible alternative thad less restrictive
and at least as effective atwag the government’'s compellingterests, here identified as

protecting public safety and asisg future court appearancesThe burden is not high, and it

plaintiffs’ claims, and appear to concern practicksntities not before the Court. Thus, the Cou
disregards them.

%6 The factual record gathered in this cdisgriinates the need to test and maintain the
classification of a presumption. Namely, thédewnce suggests law enforcement is abusing the
“48” hours by not moving the cases forward. Ratinan taking Ms. Buffin promptly to court,
law enforcement waited until the 48 hours had alregpired. That Ms. Buffin spent 46 hours in
custody is consistent with the Sheriff's Dejpaent’s observation thdimost arrestees are
presented within the last fobours of the legal time limit.'SeeSheriff's Department Memo at 3.
For those incarcerated before the weekend4&ieours can stretch as far as five days.

57 In their motion for summary judgmentapitiffs take the position that there dneee
compelling government interests at issue: (i) pitotggublic safety; (ii) potecting therights of
arrestees; and (iii) encouragifuture court appearanceSeePlaintiffs’ MSJ at 22. However,
presumably in response to CBAA’s argument thatliberty interest of detainees is a
countervailing individuainterest to be weigheaainstthe two compelling gorament interests,
(seeCBAA’s Cross-MSJ at 16), plairits have retreated from theosition that “protecting the
rights of the accused” is a compelling interessatie in this case and focused their Reply in
Support of Plaintiffs’ Motion for Summaryudgment and Opposition to CBAA’s Cross Motion
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need not rise to the leMef scientific precision.See, e.g., Ashcrof42 U.S. at 666—68 (upholding
injunction enjoining Child Online Protection ActGOPA”), which imposed criminal liability for
commercially disseminating online material harhtéuminors, in light of existing non-legal
alternatives, namely online blocking and filtersaftware equally effective and less restrictive
than COPA)Video Software Dealers Ass’'n v. Schwarzenedsfgs F.3d 950, 965 (9th Cir. 2009)
(relying on hypothetical alteative to affirm a permanent umction of newly enacted California
statute imposing labeling requirements on the saléotént video games tminors). Plaintiffs

are correct that in the contextsifict scrutiny, when a court askéether a proposeglternative is

“less restrictive,” it is making an inquiry into whether the challenged la@dsssaras a means

to accomplishing the endseeConstitutional Law Principles and Policies at 567 (“[T]he law mus

be shown to be ‘necessary’ as a means to accdnmgithe end. This requires proof that the law
is the least restrictive or least discniratory alternative.”) (footnote omitteef.

Here, plaintiffs’ proposed alternative is teely solely on a computzed risk assessment
process (such as the current San FemacPublic SafetAssessment (‘PSA’)[,F® with S.B. 10
having “essentially implemented” this alternatigerving as a “more detailed version” of the

same®® The Court previously outlimkthe relevant portions of S.B0, on which plaintiffs now

for Summary Judgment, (Dkt. No. 305), on the other stated interests. The Court proceeds
with its discussion accordingly.

58 CBAA attacks plaintiffs’ reliance on cas finding alternatives less concrete and
specific than plaintiffs’ alteative to be plausibleSeeCBAA’s Cross-MSJ at 16. However,
CBAA cites no authority supportingeémotion that a proposed altative must be more precise
than the one proffered. In any event, S.B. 10 servesidsncehat a plausible alternative to the
current system exists.

59 Dkt. No. 221 at 2. While plaintiffs’ notioaf proposed alternativedentified two other
alternatives—namely, “re-institute the San Fraogiinterview process” or “use a combination
computerized risk assessment and interview procads~plaintiffs’ instant motion for
summary judgment focuses on the first of theehproposed alternativetndeed, plaintiffs
concede that “the best evidencqmfaintiffs’ position is the passagd S.B. 10.” Plaintiffs’ MSJ
at 19-20. The Court tailors its analysis accordingly.

€0 CBAA's last-ditch attempt to evade lisrden on the ground that S.B. 10 was not
previously identified as aalternative is disingenuou$§eeCBAA’s Cross-MSJ at 17. Indeed, the
parties submitted several filingstivthe Court regarding the passafés.B. 10 and discussed it af
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rely. (See suprat 14—-15.) Importantly, the governmétself concurs that the alternative is
plausible; that is, the state has now enacted iwvbatieves to be a less restrictive yet at least as
effective alternative, with the express goatedsonably assuring public safety and individuals’
return to courf?

Unlike the current reliance on a bail schedul8. 0 requires all jurisdictions to generate
prior to arraignmenfor each arrestee “[t]he results ofisk assessment using a validated risk
assessment instrument, including the risksa@wrrisk level.” S.B. 10 § 1320.9(a)(%ge also
supraat 14-15. Amongst its provisions, individualso are assessed as low- or medium-risk to
public safety and of failure to appear in couwlshe released on their own recognizance, prior t
arraignment andithout review by the courtwith the leastestrictive nonmortary condition or
combination of conditions that will reasonabBsare public safety and the person’s return to
court.” 1d. 88 1320.10(b), (c). This will allow for releasten court is not in session. Further,
individuals arrested for misdemeanors, witinsgexceptions, will be released within 12 houas (
8 1320.8)].e., roughly the average length of thosetpagbail for release under the current
system.

CBAA disputes the plausibilitgf the proposed alternativé=irst, CBAA argues that, to
the extent plaintiffs’ alternativeould eliminate use of the Bail Schedule for all arrestees, “it is
not plausible because it would deprive individualtheidr right to be released on bail by sufficien
sureties, as memorialized inl@arnia’s Constitution (Art. 1, § 12) (CBAA’s Cross-MSJ at 23.)
In so doing, CBAA effectively attempts to chaltge the constitutionality of S.B. 10 by proxy.
This Court is not faced with an affirmative chalie to the constitutionality of S.B. 10 itself. It
has repeatedly cautioned that thdion is narrow in scope. Principles of federalism limit the

Court’s review and counsel in favor whrrow relief to theextent requiredSee U.S. v. Ron Pair

length at the September 7, 2018 pretrial confereircéhat context, CBAA did not seek leave of
court to conduct further discoveoy that topic. Rather, ibnceded that renewed motions for
summary judgment were the appropriate caussecordingly, CBAA’s argument that S.B. 10’s
framework is an objectionabfeurth proposed alternative does not persuade.

®1 This concession furtherstinguishes this case fromalkerandODonnell 1.
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Enters., Inc.489 U.S. 235, 245 (1989) (“[A] basic principleair federalism [is] that ‘the States’
interest in administering their criminal justicesssms free from federal interference is one of the
most powerful of the considerations that should influence a court considering equitable typeg
relief.”) (quotingKelly v. Robinsop479 U.S. 36, 49 (1986)). Tl@ourt is not considering the
wholesale elimination of bail as itaitside the scope of this action.

Next, CBAA argues that the proposed alternative is not plausible because it would po
“insurmountable administrative problems” for tBkeriff in determining which arrestees “cannot
afford” bail. (CBAA’s Cross-MSJ &.) However, CBAA has profferat evidence in support
thereof aside from the bal@mrclusion of its expert. Nor Bdhe Sheriff conceded such
“insurmountable” problem&

Plaintiffs’ burden is not high, nas scientific precision redgued. Against that backdrop,
the Court notes that S.B. 10 waesssed after a year of studythye California Chief Justice’s
Pretrial Detention Reform Wkgroup, which included the theresiding judge of the San
Francisco superior courtSéeworkgroup Report at ECF p. 3.) The Workgroup found that as
many as 60 pretrial risk assessment instrumexitst in the United States, which, after study,
revealed various common factors as “good pretiabd court appearan@nd/or danger to the
community.” (d. at 47.) Such indicators include cemt charges, outstamdj warrants, pending
charges, and active community sppgion at the time of arrestnd criminal history, history of
violence, residential stability over time, emplagmh stability, community ties, and history of
substance abuseld() San Francisco has esidy deployed a risk assessment unit, the results of
which are constantly being usedeiohance its effectivenessSeeDo the Math at 1.)The
Workgroup found similar urban areas which hauecessfully used such a model, including

neighboring Santa Clara Courggd Washington, D.C.Id. at 4041, 90-93J Collectively, the

62 For instance, other jurisdictions have radigent detainees exeeuaffidavits, plus
public defenders routinely evaluate such issi&=e, e.g., Walke®01 F.3d at 1253 (describing
City of Calhoun’s affidavit-based process for determining inability to gaonnell I, 900 F.3d
at 222 (referencing Harris County’s useaffidavits showing inability to pay).

63 See als&Exh. 20 to Sims Decl. ISO Plaintiffs’ MSJ (“Weisberg Report”) 1 37, Dkt. No.

283-20 (plaintiffs’ expert opinion garding Washington, D.C. as “the so-called gold standard fqg
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evidence demonstrates that a plausiltieraative to the current system exists.

In order to analyze whether plaintiffs’ proposdternative is less resttive and at least as
effective than the Bail Schedule in serving tobggrnment’s compelling interests, the Court must
also consider how the Bail Schedule itself erdes public safety and ensures future court
appearance. Importantihe record is devoid @&nyevidence showing that the Bail Schedule
considers either of the articulated gddlSCBAA’s own Rule 30(b)(6) witness testified that he
do[esn’t] know why the judges did th[e] schedille way they did[,]” noting that “there’s no
requirement for any input, datalleztion, deviation reports, [or] coparative data . . . in putting
together the schedulé&€” Further, CBAA’s own expert admitl that there are no peer-reviewed
studies that have empiricallgdressed questions specifically retjag the effectiveness of bail
schedules, and that such schedules anplgiused for “operational efficiency®

Absent any evidence justifying the Baillf&dule as a means for accomplishing the
government’s compelling interests, the Court $iidlat “operational efficiency” does not trump a

significant deprivation of libert§’ Merely assigning a random Ithy amount to a Penal Code

bail reform”).

® In response to the Court’s observation that “there seems to be no indication in the
Schedule[,] and there’s certainlything in the record that has beestablished],] that identifies
any relationship between the money beingdeded in the Schedule and [the] compelling
governmental interest[s,]” CBAA conceded, “[t]l@tidence is not in the record, your honor.”
January 8, 2019 Hearing Tr. at 22:24-23:8.

This is unsurprising considering that under the Bail Schedule, the bail for a DUI is
relatively low, even if an indidual arrestee has a hasg of prior DUI arrests, but the bail for a
non-violent drug offense involving st quantities of drugs can be two to five times higher.
Klement Decl. 1 7. Moreover, as CBAA concedssne arrestees who are not eligible for pre-
arraignment OR release due to a “releaseemmimmended” score onglPSA/DMF nevertheless
have the option to secure releasearrttie Bail Schedule. PRSS Fact 23.

65 Clayton Depo Tr. at 50:21-22, 66:15-18.
% SeeMorris Report at 40.

7 The claim of “operational efficiency” iany case is questionable. For instance,
Kentucky “requires its pretrialfficers to interview individuals wthin 12 hours of arrest[,]” which
expedites review considerably. Weisberg&¢ { 28 n.12 (internal quotation marks omitted).
Here, the record suggests operationafficiencies as a source thfe lengthy detentions.
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section does not address an achembkon’s ability or willingness tappear in court or the public
safety risk that person poses. At most, all taat be discerned is that the amounts are so high 3
to keep all arrestees detaineadept for those who can afford to deased. This practice, then,
replaces the presumption of irmemce with the presumption of detention. Accordingly, the Bail
Schedule, which merely associates an amotintoney with a speciicrime, without any
connection to public safety or futuceurt appearance, cannot be deemeckssary?®

CBAA's primary evidentiary showing positsatrelease on bail produces lower failure to
appear (“FTA”) rates, namely “Release on Bail"20.6% versus “Project O.R.” at 27.3%, a delts
of 6.7 percentage point3.(SeeMorris Report at 5/ The Court understands that data on the
topics raised is limited. Nonetlesls, CBAA’s expert has analyzee tittle data that does exist in

a manner ignoring the narrow scope of ttase, presumably to support CBAA's viéWwGiven

Consistent with Ms. Buffin's experience, theeBiff's Department’s Wik Group to Re-Envision
the Jail Replacement Project identified law enforeetis failure to provide the district attorney
charging information until four hours before the end of the statutory period and the Treasurer
report confirmed the chronic delageeSheriff’'s Department Memo at 3; Do the Math at 16-17.
Law enforcement appears to respond to deadlsggesting faster revieiw plausible, whereas

under the current model, delay iitite end of the 48 hours has become the operational protocgl.

% In fact, the use of such an arbitrarhedule may not even satisfy an analysis under a
rational basis reviewSeeConstitutional Law Principles and Policies at 706 (explaining that the
basic requirement of the rational basis te&thiat a law meets rational basis review if it is
rationally related to a legitimate government purpose”). The presumption of detention is not
legitimate government purpose.

% Professor Morris also presef$A statistics on other typed release such as Assertive
Case Management, Supervised Pretrial ReleaseCaurt OR, all of which typically occur at or
after arraignmentSeeMorris Report at 5; Klement Decl. { 15.

0 CBAA's reference to this dta as “32% lower” seeks to imply a greater disparity than
exists by comparing the 20.6 and 27.3 rates inderiha percentage. CBAA’s Cross-MSJ at 28.
In terms of sheer numbers of detainees, acogrii the Morris Report, 10,553 were released on
bail, and 20.6 percent, or 2,174, failed to appedaile 1,622 were released under Project OR, ar
27.3 percent, or 443, failed to appear. Morris Report at 5.

L The Court notes that Professor Morris migithere are only four empirical assessment
which have comparatively addressed the impégtetrial release mechanisms on FTA and bong
forfeiture, three of which he prepare8eeMorris Report at 9. Mowver, Professor Morris was
the expert witness in t@Donnellcase.ld. Because of the lack oft@al in this case, it is not
clear whether a financial connection existaMgen Professor Morriand the bail industry.

36

|

nd

Uy




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R R
o ~N o U~ W N P O © 0 N O U~ W N B O

the data provided, the Court finds CBAA's statist@ahlysis flawed and unconvincing. First, thi
case is focused gure-arraignmentelease. Thus, the relevammparison of FTA rates is those
who, pre-arraignment, were released on bailugtsose released under the OR Project, and wh
failed to appear at arraignment. These patarsare particularly iportant given the large
percentage of detainees who aexer charged.e., 25 to 33 percentProfessor Morris’ analysis
based on historical ' rates relates to &ny failure to appear assated with an individual
booking[,]” including thoseendered after judicial review atraignment. (Morris Report at 5
(emphasis supplied).)

Second, the data used to generate compavisf historical FTA rates spans beyond the
period of use of the PSA Tool, which forms theibaf plaintiffs’ plausible alternative. The
Court finds the combined effect of Professor Mordiata choices less religband persuasive than
other data presented. His approach raisesaras that he is aggerating the supposed
differences between bail release and OR release.

Next, Professor Morris’ Propensity Scoretetang (“PSM”) analysis—which, unlike his
analysis based on historical FTA rates, addse&pgestions specific tavhether an individual
defendant would be more or less likely toAT he/she were released via one method over
another (e.g., O.R. versus Surety)[,]” (Morrispeg at 7)—found that surety FTA rates were 14.
percentage points lower than OR FTA ratdd. &t 7—8.) However, his analysis, again, does no
distinguish between arrestaedeased on bail or the ORdfgct who failed to appeait
arraignmentversus those who failed to appear at a later proceedseg i@ at 7.) Moreover, the
analysis appears to inclu@urt OR(as opposed to only Project OR) to reach his conclusions
regarding FTA rate&

By contrast, San Francisco Deptublic Defender Tal Klement, who has served in that

capacity since 2003, focused his FTA rev@wdata pertaining only to the relevane-

2 To the extent CBAA claims that Pesfsor Morris did an “apples-to-apples
comparison,” the analysis remains elusive ardQburt will scour no further. January 8, 2019
Hearing Tr. at 33:4-5.
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arraignmentperiod. Out of a total 1,697 individualdha/failed to appear at arraignment betweer
2016 and 201&15 of those individuals had been rele@®n bail, and 145 had been released
through Project OR (SeeKlement Decl. § 28’ Thus, a more appropriate FTA comparison
reveals better FTA results through the OR Project over bail.

In sum, plaintiffs’ proposed alternative—whientails an individualized inquiry into the
risk an arrestee has to public safety and of faita appear—is consistent with the government’s
goals of enhancing public safety and ensudogrt appearance and dogot perpetuate the
deprivation of one’s liberty* Accordingly, plaintiffs have made prima facie showing that it is

less restrictive and at least as effective at sgrthe state’s compelling interests than the Sheriff

3 CBAA has no response to Mr. Klement’s anaysher than a gera objection to his
declaration testimony “to the extethiat [p]laintiffs appear tbe using him as an undisclosed
expert offering opinions on the untigng data.” CBAA’s Cross-M$ at 25. As discussed above
see supranote 20, this objection fails.

Moreover, CBAA mischaracterizes Mr. Klementestimony to argue that “[p]laintiffs’
own evidence calls into question the PSAfe@iveness at ensuring court appearan&eeé
CBAA's Cross-MSJ at 19 (citing Klement Decl2§). The cited paragpa actually shows that
Mr. Klement doubts the effectivenessoaish bail not the PSA, to wit:

Having represented thousands of indigergsiees in San Francisco, | do not believe
that cash bail is the but-for cause for def@nts to appear inourt as directed.
Indeed, many bail agents in San Francisequire arrestees armd/third parties to
continue making installment payments whettranot the defendant appears in court.
In my experience, the likelihood that avegn defendant will gpear in court as
directed has much more to do with the deffent’s individual circumstances, such as
the charges faced, resources availableiljastability, mental health, available
transportation, and homelessness.

Klement Decl. | 26.

" For this reason, CBAA’s argument that pléfat proposal is moreestrictive because it
would eliminate one current optidor pre-arraignment release (alban option available only to
non-class members who can affordeitfends too far. As the Codras noted, this case presents
narrower question. Moreover, CBAA’s argumémdt plaintiffs’ alternative “has thgotentialto
implement impermissible discrimination inteethelease/detain decision-making process on the
basis of race, ethnicity, gender, and/or incormelfdacks an evidentigrbasis. CBAA’s Reply
ISO Cross-MSJ at 11 (emphasis supplied). Présases are not evidence. Moreover, that the
Judicial Council is inquiring into the tapmay produce evidence, but none yet exists.
Presumably, if found, and not rectified, battle lines will be drawn for some future dispute.
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use of the Bail Schedule.

3. Step 3: Has CBAA shown that plaiifits’ proposed alternative would be
less effective at servinidpe government’s compelling interests or more
restrictive?

Once a plaintiff makes a prima facie shiogvunder a strict scrutiny analysis, the
burden shifts to the government to show thatgloposed alternative walibe less effective or
more restrictive. Most of the CBAA’s argumeirighis regard overlap with its arguments in
response to plaintiffs’ initial bdien. As for those not previousdyldressed, they are unavailing
given that plaintiffs’ proposed ah@ative entails an individualizedquiry into the 15k an arrestee
has as to either public safety or a failure to apéd thus does not result in the deprivation of
one’s liberty solely due to one’s indigen€eThe Bail Schedule, by contrast, is arbitrary in that i
sets amounts without regard to arbjective measurement and thus bewrselation to the
government’s interests in enhancing public saéety ensuring court appearance. It merely
provides a “Get Out of Jail” cardfanyone with sufficient means &fford it. In light thereof,

CBAA cannot show that plaintiffs’ proposed altative would be less effective at serving the

> As for CBAA's separate argument thatritist show only that plaintiffs’ proposed
alternative is less effective at achieveitherstate interests (as oppogedooth), the Court
disagrees. In its previous summary judgnader, the Court referred explicitly to the
government’s compelling “interest(s),” in plufakm because at that point, “plaintiffs and CBAA
agree[d] thaat a minimunthe County has a compelling interasensuring that arrestees appear
for trial.” MSJ Order at 20 (emphasis supplieHpwever, in the event other compelling interest
were identified, CBAA’s showing as to the effectieen of plaintiffs’ alterative(s) would have to
addressachinterest. Thus, Professor Morris’ failuredonsider public safetiy his evaluation of
the efficacy of proposed alternats, except to the extent thattheated FTA/bond forfeiture as a
proxy for public safety, deems any showwigh respect to efficacy unavailingseekExh. 7 to
Sims Decl. ISO Plaintiffs’ MSJ at 68:9-25, Dkto. 283-7 (when asked how consideration of
public safety factored into his opinions in thase, Professor Morris responded: “Sadly, there w
no data that | could use to effeely assess it quantitatively, whighwhat | was tasked with, so |
didn’t have information on recidivism rates. . [Public safety is] built in, in part, through bond
forfeiture.”) CBAA'’s attempt to evade its burdenparticularly disingenous given its insistence
that plaintiffs’ initial burden is to propose aneghative that is at least as effect as the Ball
Schedule “at achievingoth of the government’s compelling interests[.]” CBAA’s Reply ISO
Cross-MSJ at 9 (emphasis in origina@e also id(arguing that “[e]ven ifp]laintiffs could show
that their proposed alternativeasleast as good as the Bail Sdhle at ensuring public safety
.. ., this showing would be insufficient to mggtaintiffs’ initial burden of an ‘as effective’
alternativepecause that alternatiwgould only meet half of the government’s compelling
interests’) (emphasis supplied).
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government’s compelling interest or more restretind has thus failed to meet its burden unde
the strict scrutiny standard.

Accordingly, and within the confines of tiesues defined herein, plaintiffs’ motion for
summary judgment ISRANTED, and CBAA’s cross-motion iBENIED."®
V. CONCLUSION

Plaintiffs’ motion to revok€CBAA'’s intervenor status iIBENIED as it is based on the
premature argument that Penal Cadetion 1269b has been repealed.

Plaintiffs’ motion for summary judgment GRANTED, and CBAA’s cross-motion for
summary judgment IBENIED. The evidence demonstrates that the Sheriff's use of the Bail
Schedule significantly deprivesgnhtiffs of their fundamentalght to liberty, and a plausible
alternative exists which is atdst as effective and less restrietfer achieving the government’s
compelling interests in protecting public dgfand assuring futureourt appearances.
Operational efficiency based uparbail schedule which arbitrarigssigns bail amounts to a list
of offenses without regard to any risk factorghe governmental goal of ensuring future court
appearances is insufficient to justdysignificant deprivation of liberty.

In terms of injunctive relief, the parties hawet briefed the topic. Igeneral, relief must
be narrowly tailored to address the extehthe constitutioal violations found.See Dayton Bd. of
Ed. v. Brinkman433 U.S. 406, 420 (1977) (“*Once a constitutional violation is found, a federal
court is required to tailor the scope of the remiediyt the nature and extent of the constitutional
violation.”) (internal qotation marks omittedMissouri v. Jenkins515 U.S. 70, 88 (1995)
(“[T]he nature of the . . . remedy is to be determined by the nature and scope of the constitut
violation.”) (internal qotation marks omitted). Accordinglthe Court will issue an injunction
enjoining the Sheriff from usintpe Bail Schedule as a meang@kasing a dainee who cannot

afford the amount but will delay issuing the imgtion pending briefing. A separate scheduling

’® The Court need not rule on the remainofe€BAA’s evidentiary objections because th
Court did not need to consider such evidenaesolve the instant cross-motions for summary
judgment.
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order shall issue.
This Order terminates Docket Numbers 282, 287, and 300.

T 1SS0 ORDERED.

Dated: March 4, 2019 6’”““ W

UYVONNE GONZALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE
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