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and County of San Francisco et al Doc

UNITED STATES DISTRICT COURT

NORTHERNDISTRICT OFCALIFORNIA

RIANA BUFFIN, ef 4., Case No. 15-cv-04959-YGR

Plaintiffs, ORDER ON M OTIONS TO DISMISS AND
MOTION TO INTERVENE
V.

THE CiTY AND COUNTY OF SAN FRANCISCO, Re: Dkt. Nos. 76, 77, 81
etal.,

Defendants.

Plaintiffs Riana Buffin and Crystal Pattersam, behalf of themselves and all others
similarly situated, bring this civil rights aoti against defendants tl@éy and County of San
Francisco (the “County”), Vicki Hennessy in hdficial capacity as the County’s Sheriff (the
“Sheriff”), and Kamala Hatrris in her official capity as the Attorney General (the “Attorney
General”) for the State of Califioia (the “State”). Plaintifforing a single count against the
County, the Sheriff, and the Attorney General for violation eirtRourteenth Amendment equal
protection and due process rightsentthe Sheriff enforces state law by keeping them in jail bef
arraignment solely because they cannot affoqgagomoney bail. Specifically, plaintiffs challengg
defendants’ enforcement of California Penal Cséetion 1269b, which prades that a sheriff may
only collect bail from pre-arraignemt arrestees in the amount fixeder alia, in the schedule of
bail set by the superior court judggting in and for that county.

Based thereon, plaintiffs seek declaratory iajuhctive relief on behalf of themselves and

putative class members. The named plaintiffstentally seek monetary damages, attorneys’ feq

Third Amended Complaint (“3AC”), arguing plaiffsi fail to state a cognizable claim for relief

and costs from defendants. Dedants move under Rule 12(b)(6)dismiss the single count in the
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under the Fourteenth Amendment as to ea¢hesh. Additionally, theCalifornia Bail Agents
Association (“CBAA”) moves to intervene as a defant. Having carefully considered the pape
submitted and the pleadings in this action, and for the reasons discussed below, tGRQotgt
IN PART the County’s and the Sheriff’'s motion to dismiGRANTS IN PART the Attorney General’s
motion to dismis®VITHOUT PREJUDICE, andDENIES WITHOUT PREJUDICE CBAA'’s motion to
intervene.

l. BACKGROUND

A. Factual Background

The County police arrested plaintiff RiaBaffin on October 26, 2015 for grand theft of
personal property from a department store am$gioacy. (Dkt. No. 71, “BC,” { 27.) Plaintiff
Buffin was taken to jail and she was infeed that her bail was set at $30,000@. { 28.) Late in
the evening of October 28, 2015, after approximatellialgs in jail, plaintif Buffin was released
when the District Attorney’s office decidedstrto file formal charges against hetd.({ 31.)

With respect to plaintiff Crystal Patterson, she was arrested on October 27, 2015 by th
County police for assault with fog causing great bay injury. (Id. 1 33.) The pate took her to
jail where she was told thaer bail was set at $150,000d.(T 34.) After approximately 31 hours
in jail, plaintiff Patterson postdahil through a private bond companyd.(f 37.) Following her
release, the case against plaintiff Patterson wehdiged and no formal charges were filed agai
her. (d. 1 38.) Named plaintiffs nka no allegation that their bail amounts were set by the She
other than in conformance with the County’d bahedule set by statedges on the California
Superior Court sitting in and feéine City and County of San Fraaco (the “Superior Court”).

In California, state law imposes a duty on sigrecourt judges to “prepare, adopt, and
annually revise a uniform countyvadgschedule of bail” foall bail-eligible offenses except Vehiclg
Code infractions. Cal. Pen. Code § 1269b(c)Sdn Francisco, the Superi@ourt establishes the
felony and misdemeanor bail schedull. { 44.) The Sheriff determines an arrestee’s bail

amount by reference to the bail sdbke; she is authorized to rake arrestees from the County’s
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jail prior to appearance iinont of a judicial officet only when they pay their bail amount as set
forth in that schedule of bdil.Cal. Pen. Code § 1269b(a). Pldfstallege that, consistent with
California Penal Code section 1269b(a), the Sheriff “enforces the.&awCalifornia Penal Code
section 1269b(a)] requiring use of secured mdyelafter arrest,” whic has the effect of
discriminating against poor arresteekl. {| 18.) Plaintiffs further altge that the County “has a
policy and practice of detainingdividuals based on their inability to make a monetary payment,”
but plaintiffs identify no such county policyhar than the Sheriff's enforcement of the ball
schedule established pursuant to state ldd) (

B. Procedural Background

Plaintiffs filed their original complaimin October 28, 2015 against the County and “the
State of California” generically(Dkt. No. 1.) They concurrdly filed an emergency motion for
temporary restraining order and preliminarjuirction for the immediate release of named
plaintiffs and all putative class members frora @ounty’s jail (Dkt. No. 2), as well as a motion t¢
certify their proposed class (DINo. 7). The Court denied tmeotion for temporary restraining
order, finding plaintiffs had not tgblished they were @tled to the affirmatie relief sought. (Dkt.
No. 13.) The Court then set a schedule for thiegzsato brief the pending motions for preliminary
injunction and for class certificatioas well as defendants’ anticipdtmotions to dismiss. (Dkt.
No. 19.)

The County and the State moved to dismiss the complaint on Rule 12 grounds, namely
arguing: (1) the State was entitleo sovereign immunity under tl#geventh Amendment, and (2)
Youngerabstention applied such that the Court shoulccoasider any of plaintiffs’ claims. (Dkt.

Nos. 20, 26.) Plaintiffs implicitly conceded thhe State was entitled smvereign immunity, and

! Subject to narrow exceptions, in Califarmi person accused of committing an offense
requiring them to remain in custody must be tabefore a magistrate judge for arraignment withjn
48 hours of his or her arrest,tnocluding Sundays and holiday€al. Pen. Code 8§ 825(a)(1).

2 California Penal Code seati 1269b(a) also authorizes tBkeriff to release arrestees
upon collection of bail in the amouset by the warrant of arrestloy court order. Here, however,
plaintiffs challenge the practiad bail as “determined by refeng to the Felony and Misdemeanof
Bail Schedule as established bg Buperior Court of Californi&ounty of San Francisco,” and ng
bail set by warrants of arrest or bylividual court order. (3AC | 44.)

—
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the Court granted the State’s motion on thaugd. (Dkt. No. 55 at 3.) With respect to
defendantsYoungerargument, the Court found the comitgctrine did not apply because there
was no ongoing state proceeding whenmpitis filed their complaint. Ifl. at 3—-8.) Thus the case
could proceed against the County. The Couridicte with the County, however, that plaintiffs’
complaint had “analytical, legal, and factual gagsth that they should be ordered to provide a
more definite statement on their claims and requests for relief under Rule 1@(a}.8¢9.)

Given the unintelligible nature of plaintiffsomplaint, the Court otherwise denied without
prejudice plaintiffs’ pending motion for preliminairyjunction and motion for class certification.
(Id. at 9-10.) For similar reasonibe Court found that the moti to intervene brought by CBAA
was premature.ld. at 10.)

Plaintiffs’ amended complaints followedSdeDkt. No. 58, “FAC,” Dkt. No. 62, “SAC.”)
By agreement of the parties, the County didrespond to plaintiffs’ FAC, and plaintiffs instead
filed the SAC. $eeDkt. No. 61.) The County then moved to dismiss the SAC under Rule
12(b)(6), or in the altmative, for a more definite statemt under Rule 12(e). (Dkt. No. 63.)
Plaintiffs filed a motion for leave to file a surrgpWwhich in part sought leave to amend to cure tf
concerns raised by the County in its motion. (INd. 69.) To promoteugicial efficiency, the
Court allowed plaintiffs to filehe portion of the surpy containing the requestr leave to amend
and directed plaintiffs to file the 3AC. (Dkt. No. 70.)

The 3AC adds the Sheriff and the Attorney General as defendants in this action for the
time. (3AC 11 12, 23.) Plaintiffs allege that Sieeriff is an officer of the County, and in that
capacity, is the final policymaker for the County wiéispect to its releasad detention policy at
its six jails. (d. 1 12-16.) The Sheriff allegedly enforces discriminatory state bail laws based
her “exclusive authority to keep theunty jail and the praners init.” (d.  13) (citing Cal. Gov.
Code § 26605.) Plaintiffs seek to enjoin 8teeriff from enforcinghe California state law
requiring her to use secured motyl after arrest, which, in plaintiffs’ view, results in wealth-
based discrimination against class membdik. (18, Requests for Relief b, ¢.) With respect to
the Attorney General, plaintiffs allege thathier official capacity as the chief law enforcement

officer in California, she “requés the Sheriff to impose bail puemnt to a bail schedule, thereby
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creating a wealth-basettention scheme.”ld. § 23) (citing Cal. Pen. Code 8§ 1269b.) Plaintiffs
similarly request relief enjoining the Attorn&eneral from requiring use of money bail for
indigent detainees in the County’s jail$¢d. (@t Request for Relief d.)

Now pending before the Court are defendantdions to dismiss pursuant to Rule 12(b)(§
and CBAA’s second motion to intervene. (Dkt. Nos. 76, 77, 81.)

. DEFENDANTS' MOTIONS TO Dismiss

The County, the Sheriff, and the Attorneyrn®eal move to dismiss under Rule 12(b)(6),
arguing plaintiffs fail to state a claim under trmuReenth Amendment as to each of them in the
3AC. The County and the Shentffincipally argue that no claim ets against them because the
Sheriff acts on behalf of the State, not the Cpunwhen she enforces the bail schedule. The
Attorney General argues the claiagainst her should be dismissed or stayed because they are
duplicative of claims filed agaihger in a case pending in the EantDistrict of California.
Alternatively, the Attorey General argues she is immuranirsuit under the Eleventh Amendme
and the exception thereto as announcdekiParte Youngloes not apply here. The Court
considers each of these arguments in turn:

A. Applicable Legal Standard

A motion to dismiss under Rule 12(b)(6) testsléwal sufficiency of the claims alleged in
the complaint.lleto v. Glock, InG.349 F.3d 1191, 1199-1200 (9th Cir. 2003). “Dismissal can |
based on the lack of a cognizable legal theotherabsence of sufficie facts alleged under a
cognizable legal theory.Balistreri v. Pacifica Police Dep/t901 F.2d 696, 699 (9th Cir. 1990).

All allegations of material facire taken as true and construethia light most favorable to the

N

e

plaintiff. Johnson v. Lucent Techs., In@53 F.3d 1000, 1010 (9th Cir. 2011). To survive a motjon

to dismiss, “a complaint must contain sufficieattual matter, accepted as true, to ‘state a claim
relief that is plausible on its face.Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl.
Corp. v. Twombly550 U.S. 544, 570 (2007)).

B. The County’s and the Sheriff's Motion to Dismiss

The County argued in its previous motiordismiss that the SAC ilad to state a claim

against it because the Sheriff acts on behalf@BState when she implements the State’s money]

to




United States District Court
Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

bail system; the system is not a municipal poticpractice. The Cotirecognized the County’s
concerns as valid and allowedjitiffs another opportunity to amend their complaint. The 3AC
then supplemented to include the Sheriff andAtierney General as additional defendants.

Consistent with its prior arguments for dissal, the County and the Sheriff maintain that
the Sheriff is a state actor when she enforcesrtbney bail system against arrestees. They argue
the Sheriff is entitled to Elevém Amendment immunity from suit and the County cannot be held
liable for her acts done on behalf of the St&kintiffs oppose, contending that the Sheriff is a
county official in her capacity as a jailorclnding her pre-arraignment release and detention
decisions.

1. Applicable Legal Framework

The Supreme Court instructs federal cototeonduct a case-by-case analysis focusing on
state law and a sheriff's actions at issue whenrohéténg whether to consie a sheriff as a state
actor or county actorMcMillian v. Monroe Cty., Alabam&20 U.S. 781, 785-86 (1997). When
announcing the appropriate frameworkMoMillian, the Supreme Court cautioned that the
guestion is not whether the Sheriff acted f@& $kate or county “in some categorical, ‘all or

nothing’ manner.”ld. at 785. Rather, in deciding the issceurts are guided by two principles: (1

A

“whether governmental officiaksre final policymakers for the local government in a particular
area, or on a particular issue,” and (2) analgtstate law focused on “the definition of the
official’s functions underelevant state law.’ld.; see also Brewster v. Shasta CB75 F.3d 803,
806 (9th Cir. 2001). To determine if the Sheriff is a policymaker for the County in this context
(principle one), the Court must “ask whetheegff [Hennessey] represents the State or the
[Clounty when” she detains a person who is uaablpay the bail amount set by the Superior
Court. McMillian, 520 U.S. at 785-86. Whenadyzing state law (princip two), the Court must
look beyond any state law simply labeling the Shas a municipal or statofficial, and examine
“the actual function of a governmental offigial a particular a of her authority.ld. at 786.
The Ninth Circuit has addreskthis topic as to Californigheriffs three times since the

Supreme Court announced tieMillian framework. In each decision, the Ninth Circuit
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conducted an analysis unigue to the circumstaacdsoncluded that the sheriffs acted on behal
of the county in each particular contexXthe decisions are sumarized as follows:
The Ninth Circuit first ddressed the issue under MeMillian framework inStreit v. Cty.

of Los Angeles236 F.3d 552, 559-65 (9th Cir. 2001). Simeit the question was whether:
the Los Angeles County Sheriffs Department (the ‘LASD’) in
adopting and administering its pry of requiring that a records
check, including review of all wants and holds received on a
prisoner’s release date,tps} on behalf of the state of California or on
behalf of the [County]?

Id. at 555. Following an exhaustive analysis tdvant provisions in California state law, the
Streitcourt concluded that the LAS&xts on behalf of the county whadministering local jails’
release policy. The court found that the CafifarConstitution, Californi&sovernment Code, and
the county’s own code “lead inexorably to the cosidn that the LASD is tied to the County in its
political, administrative, and fiscal capacitiedd. at 562. In particular, the court looked to its
determinations that “there is no provision ie thalifornia Constitution thatates that the LASD
acts for the state when managing tocal jails,” the Californiarad county codes provide that the
county pays monetary damages for section 19&#&eslagainst the LASD, and the county code
reflects that the county board of supervisoetdins budgetary oversigahd control over the
LASD.” Id. at 562.

Turning to the particular fution at issue, the court emphasized that merely framing the
function as LASD’s over-detention afprisoner in the county jaMlas not dispositive Decisions to
detain a prisoner can be botmadistrative functions performedr the county, while others are
made on behalf of California. The court made a “critical” distinctidwé&en a challenge to a
sheriff department policy of “[s]earching for wamtisd holds that may or may not have been issy
for person whom the state has no legal riglttetain,” on the one hand, and challenges to a
sheriff's detention of a prisoner basedaoffacially-valid warrat” on the other.ld. at 564. The
court viewed the former challenge, at issu8tireit, as one to the “administtive function of jail
operations for which the LASD answers to the Countgl.” By contrast, acting upon a facially-
valid warrant is part of a shéfis “law enforcement function witkvhich the LASD is tasked under

California state law.”ld. Thus, after “examining the preciggnction at issue in conjunction with

If
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the state constitution, codes, and case law, [the¢]amnclude[d] that the LASD acts as the final
policymaker for the county when administering thounty’s release policyhd not in its state law
enforcement capacity.Id. at 564—65.

Next,in Brewster the Ninth Circuit was faced with winetr a California sheriff acts for the
county or state when inveséiing a crime in the countyBrewster 275 F.3cat 805-12. The
Brewstercourt heavily reliedn the reasoning iStreitto conclude that a sheriff acts as a county
official when investigating crimeld. at 807 (“It requires ttle extension oStreitfor us to conclude
that the [sheriff] acts for the Coyntnot the state, when investigag a crime in the county.”) The
court noted that the same provisions in théf@aia Constitution andCode relied on by th8treit
court applied equally iBrewster TheBrewstercourt rejected the county’s arguments that
additional state law provisiomequired a different outconvehen considering a sheriff’'s
investigatory functions rather thaxecution of a jail release policyirst, reliance on Article V,
section 13, of the California Cditsition placing sheriffs under thdirect supervigon” of the
Attorney General “would prove too much, ae thalifornia Constitution permits the Attorney
General to supervise all othaw enforcement officers asay be designated by lawld. at 809
(internal quotations omitted). Second, the toigwed a statutory provision “prohibit[ing] a
county board of supervisors fromsthucting the investigate function of the shéf,” as “akin to a
separation of powers provision, and as such [had] no bearing” on the relevant ihadjuaty810—
11 (analyzing Cal. Gov. Code § 25303). Fipgalhe court was simitey unpersuaded by the

county’s arguments that the sheriff is atstactor in investigating a crime because:

California law imposes on sheriffge duty to ‘preserve peace,” Cal.
Gov. Code § 26600; arrest ‘all persons who attempt to commit or
who have committed a public offense,” Cal. Gov. Code § 26601;
and ‘prevent and suppress any affrays, breaches of the peace, riots,
and insurrections..., and investigapublic offenses which have
been committed,” Cal. Gov. Code § 26602...

Id. at 811. In the court’s view, these provisialid not show that theounty was not given
discretionary authority regarding lawfercement. “Unlike in Alabama [iNMcMillian,] however,
in California, county boards of supervisors havéharity to supervise theonduct of the sheriffs,

including their law enforcemenbnduct, subject to the limitatidhat the board not obstruct the
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sheriff's investigation of crime.’ld. TheBrewstercourt thus concluded thatCalifornia sheriff
acts on behalf of the county, not state, winmestigating a crime within the countid. at 812.
Finally,in Cortez v. Cty. of Los Angele294 F.3d 1186 (9th Cir. 2002), the Ninth Circuit
held that a California sheriff acts as a courffical “in establishing and implementing policies
and procedures for the safekeeping of inmates in the countyljildt 1187. The particular
function at issue was the sheriff-establishelicpdo segregate inmates identified as gang
members. Th€ortezcourt construetreitas standing for the propositi that a “sheriff acts on
behalf of the county when servinghis administrative capacity.ld. at 1189-90. In that regard,

the court reasoned th&treit“resolve[d] the questiond. at 1189, presented {Dortez
As in Streit the Sheriff's actions here wesken in his capacity as the
administrator of the jail. Sheriffare given broad atutory authority
to manage county jails under Califia law. Government Code
section 26605 provides that the ‘shesifiall take chargef and be the
sole and exclusive authority to keep the county jail and the prisoners
in it.” Cal. Gov't. Code 8§ 26605accord Cal. Pen. Code § 4000
(providing that the county shérioperates the county jail). As
administrator of the jail, the Sh#ris responsible for developing and
implementing policies pertaining iaomate housing. Cal. Code Regs.
tit. 15, § 1050.

Id. at 1190. Moreover, even if tiseurt adopted the county’s vieWwat the policy was established
pursuant to the sheriff's duty t@&p the peace, it waliktill have come to the same conclusion.
Id. at 1191. The court review&lreitandBrewster supra to reject the cougts position that a
sheriff necessarily is a final policymaker foetktate when executing laamforcement functions.
The sheriff's policy to segregagiang members was “establishedguant to his authority as the
administrator of the county jail andstodian of the inmates within it.Id. at 1192. His actions in
enforcing the policy were thefore attributable to theoanty rather than the state.
2. Analysis

The Court thus analyzes whether the Sheriff is properly classifedtase or county actor

when she enforces the bail schedule set by the Sug&ourt in conformance with California statg

law.® California has a “comprehensisgtutory scheme” regulating baibalen v. Cty. of Los

% The County argues no supervistapility existsagainst it undeMonell v. New York
City Dep't of Social Servs436 U.S. 658 (1978), regardless of whethe Sheriff is classified as a
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Angeles477 F.3d 652, 660 (9th Cir. 2008geCal. Pen. Code 8§ 1268-1276.8nder that scheme

California law establishes the circumstances under which a sheriff may release persons committe

to a county jail and mandates that any $prier committed to the county jail .mustbe actually
confined in the jail until legally dischargé Cal. Pen. Code § 4004 (emphasis suppliseg;alsp
id. 8 1269a (providing “Any officereleasing any defendant upon baterwise than as herein
provided shall be guiltpf a misdemeanor.”)

Relevant here, and as alleged in the 3Renal Code section 1269b(a) provides that a
sheriff and her officers “may approve and accept baito issue and sign an order for the releas
of the arrested person . . .1d. § 1269b(a}. “[T]he amount of the ba#hall be pursuant to the
uniform countywide schedule of bail for the coummtyvhich the defendant is required to appear,
previously fixed and approved as provided [hereihdl’§8 1269b(b). The statute further provideg
that “[i]t is the duty of the superior court juglgin each county to prepare, adopt, and annually
revise a uniform countywide schedule of b&dr all bail-eligiblefelony and misdemeanor

offenses, except as to Vehicle Code infractidds8 1269b(c). Thus, the Sheriff's authority to

county or state actor when enforcing the bail schedule. As discussagthe Court determines at
the outset that the Sheriff is a state actor indbrgext and so niability arises as to the County
underMonell. However, even if the Court were totelemine that the Sheriff was wearing her
county hat when enforcing the badhedule, the 3AC would stillifdo state a @im against the
County or the Sheriff for supervisory liability. To stat®lanell claim against them, plaintiffs
must plausibly allege that the Sheriff took “antjpursuant to official micipal policy of some
nature caused a constitutional tortd. at 691. Plaintiffs allege ia conclusory fashion that the
Sheriff's mandatory compliance with state law is a municipal poli&ge(e.g3AC 9 18, 56.)
The Court concludes as a matter of law thermisounty policy where th&tate directs its judges
to set a bail schedule, which tB&eriff's department is required émforce pursuant to state law.
See id.Pembaur v. City of Cincinnaté75 U.S. 469, 483 (1986) (a municipal policy Kéonell
purposes must involve “a deliberate choicéottow a course of action is made from among
various alternatives by the officiat officials responsible for esibshing final policy with respect
to the subject matter in question.Fairley v. Luman281 F.3d 913, 918 (9th Cir. 2002) (applying
the standard as announced by the Supreme CoRembau). The Sheriff cannot choose a cours
of action “from various alternatives” when sheher deputies enforce the bail schedule set by th
Superior Court judges. Because the 3AC failalliege plausibly that a municipal policy was the
cause of plaintiffs’ detention, ndonell claim is stated against the County or the Sheriff.

* The other alternatives fan order of release are accep&nt“bail in the amount fixed
by the warrant of arrest” dry order of the courtCal. Pen. Code 8 1269b(a)

10
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release arrestees is dictated by Ilail amount set by the Superior Goun this regard she has no
discretion, nor does the 3AC allege to the contrary.

Federal district courts have distinguist&tdeit Brewster andCortez suprg to conclude
that California sheriffs acted as representatofdbe state, not a countywhen detaining prisoners
pursuant to a court orderFirst, inMcNeely v. Cty. of Sacramen®008 WL 489893, *3-5 (E.D.
Cal. Feb. 20, 2008), the districourt distinguishe&treitandBrewsterholding there tht the sheriff
“was acting on behalf of the StaiéCalifornia in detaimg Plaintiff pursuant to pending criminal
proceedings, and a facially valid bench wariastied by the [county’s superior court]d. at *3.

On those facts, the district court concluded:

While the Ninth Circuit has treatedetlsheriff as a county actor where
his administrative or investigagvresponsibilitiegare under scrutiny,
those cases are distinguishable fritva present casehich concerns
conduct arising from simply detang Plaintiff in jail pending the
outcome of ongoing criminal proadiags in Sacramento and Placer
Counties. [citations] Indeed iStreit the Ninth Circuit recognizes
that ‘[aJcting upon a warrant ia law enforcement function with
which [a sheriff's department] msked under California state law.
SeeCal. Gov. Code § 12560Streit 236 F.3d at 564.

Id. at *4. Moreover, the districourt emphasized that Califorrffenal Code section 4004 require

[72)

a sheriff to keep a detainee in coujay “until legally discharged.”ld. at *5 (quoting Cal. Pen.
Code. § 4004). As such, the distrcourt reasoned “it would rka no sense to hold the sheriff

liable for incarcerating individualst the prosecutor’s impetusyhen the prosecutor herself is

> Similarly, a district court coeded that a California sheriéfcts on behalf of the state not
county when issuing licenses in compliance with state Bgacca v. Smit®12 F. Supp. 2d 875,
879-80 (N.D. Cal. 2012). I8coccaplaintiffs sued the county and its sheriff for the sheriff's
administration of a state statygeviding for the issuance of licees to carry concealed weapons
(“CCW"). The district court determined thaktiNinth Circuit’s prior aalyses of state law under
theMcMillian framework had “limited application” to the question before Baocca“i.e., how
does state law treat a sheriff, in pautér, when acting as a CCW licensorf®’. at 881-82. The
district court analyzed the rei@nt California code provisionsid concluded they do not provide
for county oversight in the CCW press, but instead “clearly delinepd] a role for the state with
respect to administtian and oversight.”ld. at 883. The district coualso found persuasive that
the CCW licensing scheme largely allowed a ishierone county “to grant a license which
conveys a right exercisable throughout tlaestind thus [had] a statewide effedd” Thus the
district court determined th#tat sheriff, “when making heredisions on grantg or denying CCW
licenses, acts as a representative of the state of California, not of the Cddnty.”

11
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immune under well-established priplgs of prosecutorial immunityld. at 5;Smith v. Cty. of San
Mateqg 1999 WL 672318, at *5 (N.D. Cal. Aug. 20, 1999) (applyihgMillian framework to
conclude on summary judgment tisaieriff’'s incarceration of arstee at county jail pursuant to
bench warrant was on behalftbe state, not the county).

Likewise,in Munoz v. Kolender208 F. Supp. 2d 1125, 1152-53 (S.D. Cal. 2002), the
district court determined that@alifornia sheriff acts on behalf die state, not the county, when
detaining a plaintiff in a countjail pursuant to court order. €hdistrict court distinguishedreitas

follows:

The Streit county jail detainees sued . for detention in county jails
‘after all legal justification fortheir seizure and detention ended,’
while the Sheriff's Department conducted an automated search of a
computerized law enforcement data base to confirm the prisoner is
not wanted by any otherdaenforcement agencyStreit, 236 F.3d at
556. Under departmental policy,| abarrants and holds arriving
through the day of schedul release were to beput into the data
base before the search was run . .The result of that policy was to
perpetuate the jail confinement of inmates who were no longer
required to serve time, extendirigeir incarceation beyond their
release date, with no other jaodil proceedings pending. [The
plaintiff here], in contrast, appears to have been at all relevant times
in lawful custody under state law . . . .

Id. at n. 31.
McNeelyandMunozboth address the precise issue presented here: whether a Californ
sheriff is a state or county actwhen detaining arrestees at a cqyatl pursuant to a lawful state

order. Together they highlight thataal distinction (first raised istrei}) between detention

caused by a sheriff's own adminetive policy, on the one hand, vessdetention required by state

law or court order, on the other. In bdtltNeelyandMunoz the district courtacknowledged that,
in certain circumstances, the state laovisions relied upon by the Ninth Circuit 8treitsupport a
conclusion that the sheriff is a county actor. HoweverMbtReelyandMunozdecisions
distinguished the circumstances fr@tmeitto conclude that a Califoraisheriff acts on behalf of
the state — not the county — when the sheriff detsimmeone pursuant to state law rather than ur
an administrative policy set by theestif herself. The Court finds ¢hreasoning of its sister courtg

persuasive.
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California allows three alteative methods of releas#1) citation (Pen. Code 88 853.5,
853.6); (2) bail (Pen. Code 8§ 1268 et seq.); po{@ recognizance release (Pen. Code § 1318 ¢
seq.).” Van Atta v. Scot27 Cal.3d 424, 430 (1980). The ffrand third methods lie outside the
purview of plaintiffs’ complaint. With respect tmil, California assigndecisions regarding the
terms of release to superiourts, not county sheriffsSeeCal. Pen. Code 88 1268, 1269b(c),
1270;Galen v. Cty. of Los Angele$77 F.3d 652, 660 (9th Cir. 200Mpting that California has a
“comprehensive statutory scheme” regulating daterminations). Thus, the Sheriff may accept
the bail amount as set either: (i)tive warrant of arrest, if one etagssigned by a judicial officer; of
(ii) by the bail schedule established by the judgab®fuperior court as required by state |8ee
Cal. Pen. Code § 1269b(a). Once the arrestee has eppe&ont of a judi@l officer, the Sheriff
may accept the bail amount set (ingividually by the court.See id In all three cases, the Sheriff
lacks discretion to release the arresietson outside the bounds of the stafute.

Although the San Francisco Superior Courtasiinally designated dhe County, it is an
arm of the StateGreater Los Angeles Council @eafness, Inc. v. Zolji812 F.2d 1103, 1110 (9th
Cir. 1987) (a superior court’s &ggraphical location within arparticular county cannot change

the fact that the court derives its power from theteSand is ultimately reguid by the State”). As

® The 3AC does not allege that the Shdrif a policy of imposing detention on individugls

who are entitled to citation releasdor do plaintiffs have standing twing such a claim, as neithe
named plaintiff asserts she was #ati to — but was not affordedcitation release. The authority
for law enforcement to cite and release offenders is limited to certain infractions and
misdemeanorsSeeCal. Pen. Code 8§ 853.5, 853.6.

’ Plaintiffs allege that th€ounty partially funds and operatiae “O.R. Project” to review
an arrestee’s eligibility for owrecognizance release, which takd#e account factors other than
the arrestee’s ability to pay. (3AC 11 42—-43.) DnR. Project does not affethe Court’s analysis

—

r

on the pending motions. As an initatter, the parties agree that the O.R. Project is not relevant

to their arguments.SgeDkt. No. 95.) Further, the Sheriff maelease an arrestee participating ir
the O.R. Project only following a judicial determinatione; pursuant to state lawSé¢e id{ 1.)

8 That the Sheriff determines the booking chavgeich in turn dictas the bail amount, is
irrelevant to plaintiffs’ claims. The 3AC does radlege that the Sheriff’s policy in setting the
booking charge is unconstitutional. Under plifisittheory, the Sheriff acts unconstitutionally
when she detains a person who cannot atfeedapplicable bail, gardless of the amount.
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such, the Court concludes tha¢ tierms of release at issue ae¢ wholly by the State, as the
Superior Court establishes the bail schedules Stheriff is not acting on behalf of the County.
As noted, California law requires the Shesffonduct challenged by plaintiffs. The Peng
Code provides her no discretion to alter the termelebise as she sees fit. Instead, the Sheriff
must detain individuals lawfullin her custody unless a courtler directs their release: “A
prisoner committed to the county jail for examinationmustbe actually confined in the jail until
legally discharged.” Cal. Pen. Code § 4004 (emphasis suppliésin McNeelyandMunoz
where the fact of detention is established’aifornia state law under Section 4004, the Sheriff

acts on behalf of the State when detaining arviddal pursuant theretdndeed, plaintiffs’ own

allegations acknowledge that theesff imposes the challenged baihsdule at the direction of the

State. Hee, e.g3AC § 18 [“State law requires the usesetured money bail after arrest”].)
Plaintiffs make two additional argumentsrgEi plaintiffs attempt to characterize the

Sheriff as a county actor because of her gemayzdcity overseeing the jailhis fails under Ninth

Circuit precedent. That the Sheriff may be agymaker for the County in the establishment and

administration of departmental policies affecting the conditions of conéineis not dispositive

here. Cf. Streit v. Cty. of Los Angele&36 F.3d 552, 559-65 (9th Cir. 2001) (sheriff acts on behglf

of county in administering its departmental netsocheck policy before releasing detainee from

county jail);Cortez v. Cty. of Los Angele294 F.3d 1186 (9th Cir. 2002) (sheriff acts on behalf ¢

county in “establishing and implementing polica®l procedures for the safekeeping of inmate$

in the county jail.”). The fact that the SHehas authority over the dtinty’s jails is not what
drives the actions at issue. Rather, thecfion is driven exclusively by the State’s non-
discretionary mandateSeeCal. Pen. Code 88 1268, 1269b(a), 1269b(c), 4004.

Plaintiffs next argue that éhSheriff does make decisionsated to conditional release,

including: (1) whether the arrest tendered the bail amount asksethe Superior Court’s adopted

° Plaintiffs argue in opposition that Sien 4004 applies only to prisoners committed “by
the court” to the jail, and not trrestees. (Dkt. No. 82 at 12:1-A’his argument fails for two
reasons. First, the quoted language does not appiber $tatute nor is it an accurate representat
of the law. Second, the California Supreme Coursslaasthat the term “psbner” as used in the
Penal Code includes arrested®ter v. City of Newport BeacBO Cal.4th 446, 455-56 (2003).
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bail schedule, (2) the methods of payment accef@¢avhen arrestees are notified of the amount

of bail, (4) whether arresteesceive a list of bail bond companiesd (5) when and how arrestee

U7

may contact persons to make arrangements &hsatil. Even if tue, these decisions and
procedures are not challenged by plaintiffs in Ewgsuit and do not altéhe Sheriff's lack of
discretion in detaining person who is unable to pay the baileamt set by the bail schedule. Saig
otherwise, plaintiffs have not tethered the 8fispolicymaking authority on behalf of the County
to the conducat issue

In sum, the Court concludes that defendameriff Hennessey acts on behalf of the State

when she detains a person based on his or her indbiligy the bail amount prescribed in the bai
schedule as set by the Superior Gous a state actor, the Sheigfentitled to immunity from suit
for money damages under the Eleventh Amendmenplanaiffs’ request for such relief is barred
thereby. However, to the extent plaintiffs seleklaratory or injunctiveelief against the Sheriff
for her allegedly urmnstitutional conduct’ the sole count for violaih of plaintiffs’ Fourteenth
Amendment rights may proceed against Hex.Parte Young209 U.S. 123, 155-56 (1908)
(Eleventh Amendment immunity from suit does hat claims for injunctive or declaratory relief
against state actors enforciogallenged state law).

As to the County, however, the sole claim altbfgls. The State is ¢hrelevant actor when
the Sheriff detains a person who does not pay hdilpdaintiffs have notleeged a municipal policy
or practice for which the County may be held liaklécMillian v. Monroe Cnty., Ala520 U.S.
781, 783 (1997) (explaining that the county is liable for the sheriffisreconly if they constitute
a county policy) (citingMonell v. New York Citipep’t of Social Servs436 U.S. 658, 694 (1978)).
The County’s motion to dismiss GRANTED, the Sheriff's motion I$SRANTED IN PART to the
extent the 3AC seeks monetary damages, and the Sheriff's mobenNIEDd IN PART with respect

to the requests for injung® or declaratory relief.

19 The Sheriff concedes that Eleventh Amierent immunity does not bar prospective or
injunctive relief against a state actd@e.f. Section II.C.2jnfra (discussion of exception to Eleventh
Amendment immunity unddgx Parte Youny She nevertheless argueatthplaintiffs’ assertion of
claims for monetary damages necessarily presltiteir requests for dechtory and injunctive
relief against her. This argument does notymeale. The Court can dismiss certain requests for
relief as barred while aling others to proceed.
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C. The Attorney General’s Motion to Dismiss

The Attorney General moves to dismiss on two separate grourdist, she argues
procedurally the Court should dismiss or staydlaéns because they are duplicative of identical
claims previously asserted against her in analigtrict court. Second, the Attorney General
argues substantively (i) she is immune front snder the Eleventh Amendment and (ii) the
exception for prospective and declaratoryafedigainst state acwfirst announced iEx Parte
Youngdoes not apply here. The Coaddresses each argument below.

1. First-to-File Rule

As discussedsuprg plaintiffs filed this putativelass action on October 28, 2015 against
the County and the “State G&lifornia” generically. On January 26, 2016, the Court held a
hearing on defendants’ pending motions to disnmmssfar more definite statement, and indicated
that the State would be dismissed becausestemitled to sovereigimmunity. Plaintiffs
conceded as much at the hearing. (Dkt. Naato#.21-22.) Three dayester, on January 29, 2016
plaintiffs’ counsel filed a substantially identical complaint on bebig# similarly situated putative
class in the Eastern District Gllifornia against Sacramento County and the Attorney General.
SeeCase No. 2:16-cv-00185-TLN-DB (“Sacramento Detélat No. 1.) Plaintfs were given an
opportunity to amend the complaint in this cagbich they did on February 25, 2016 (FAC) and
again on March 17, 2016 (SAC). Neither the FA®C the SAC named the Attorney General as g
defendant. Plaintiffs therequested to file a further amended complaint in response to the Col
motion to dismiss the SAC, which the Court permittesleeDkt. No. 70.) The 3AC, filed May 27,
2016, named the Attorney General atefendant for the first time.S€e3AC.) In the interim, the
Attorney General filed a motion to dismiss thecamento litigation. (Seamento Docket at No.

14.) On October 11, 2016, Judge Nunley issuearder granting in part the Attorney General’s

1 Additionally, the Attaney General argues that the 3A@sf#o state claims against her
for violations of plaintiffs’ rghts under the Equ&rotection and Due Process Clauses of the
Fourteenth Amendment. The Sheriff did not jminthese arguments. Because the Court dismis
the Attorney General on ElevitnAmendment grounds, the Codudes not reach the Attorney
General’'s Fourteenth Amendment arguments.
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motion. (Sacramento Docket at No. 30.) Baeramento litigation Wiproceed against the
Attorney General for violation of the DiRrocess Clause Fourteenth Amendment.

A federal district court has discretion to dismisy, or transfer a sa to another district
court under the first-to-file rulePacesetter Sys., Inc. v. Medtronic, |r&/8 F.2d 93, 94-95 (9th
Cir. 1982);Alltrade, Inc. v. Uniweld Prods., Inc946 F.2d 622, 628 (9th Cir. 1991) (“The most
basic aspect of the first-to-file rule is that it isaietionary.”). The first-to-file rule is “a generally
recognized doctrine of federalrody” permitting a district court to decline jurisdiction over an
action. Inherent.com v. Martindale—-Hubbe#i20 F. Supp. 2d 1093, 1097 (N.D. Cal. 2006)
(quotingPacesetter678 F.2d at 94-95). The rule is primhameant to alleviate the burden place
on the federal judiciary by duplicative litigatiamd to prevent the possibility of conflicting
judgments.See Microchip Tech., Inc. v. United Module Cp8f011 WL 2669627, at *3 (N.D. Cal
July 7, 2011). As such, the rule should not be disregarded ligdtlyCourts analyze three factorg
in determining whether to apply the first-to-fildeu(1) chronology of the acins; (2) similarity of
the parties; and (3) similarity of the issudg. (citing Alltrade, 946 F.2d at 625).

A district court may, in its disctien, decline to apply the first-to-file rule in the interests ¢
equity. Adoma v. Univ. of Phoenix, In@11 F. Supp. 2d 1142, 1149 (E.D. Cal. 20Y0rd v.
Follett Corp, 158 F.R.D. 645, 648 (N.D. Cal. 1994). Exceps to the first-to-file rule include
where the filing of the first suit evidencesddaith, anticipatory sust and forum shopping.
Alltrade, 946 F.2d at 628. The Ninth Circuit has cautbtieat relaxing the fitsto-file rule on the
basis of convenience is a determination kefsto the court irthe first-filed action.Ward, 158
F.R.D. at 648 (citing\llitrade, 946 F.2d at 628).

Application of the first-filedrule without further briefing isnappropriate here. At the

outset, whether this action was first-filed isatter of serious contgéan. While it is beyond

=

Df

dispute that this case was filbdfore the Sacramento litigation, the parties agree that the Attorpey

General was first sued for similar claims in Sacramento. The case law suggests that the relg
inquiry is when the court “acquired jurisdiction over ththpi] action not theparties. . . . All this

Court is concerned with is whethie [other district court] had the matter before it first. .. .”
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Intersearch Worldwide, Ltd. v. Intersearch Grp., [r&14 F. Supp. 2d 949, 958 (N.D. Cal. 2008)
(emphasis in original).

The Court has an insufficient record befor®itletermine whether plaintiffs’ counsel, as
opposed to plaintiffs themselves, engagefbinm shopping or conduct evidencing bad faith in
how they pursued the two different actions. Tloei€directed plaintiffs to amend their complair]
to add a suitable defendant tcseser for their alleged constitution@arms in this litigation. The
addition of the Attorney General as a defendeas plaintiffs’ attempt to add an appropriate
representative of the “State ofl@arnia.” Further, the relief plaitiffs seek against the Attorney
General in this action is limited to enforcemehthe bail system by the City and County of San
Francisco -.e,, relief the plaintiff in the Sacramtmnlitigation does not request.

Given the current record, the Court will not invoke the first-to-file rule to dismiss the
Attorney General. The Attorney Generat®tion to stay or dismiss on this basi®ENIED
WITHOUT PREJUDICE.

2. Eleventh Amendment Immunity

The Court previously dismissed plaintiffs’ claims against the “State of California” as b3
by the Eleventh AmendmentS€eDkt. No. 55 at 3.) Plaintiffs have now amended to sue the
Attorney General in her official capacity as tieef law enforcement officer for the State. The
Attorney General argues that the 3AC fails toestatlaim against her as she is also entitled to
Eleventh Amendment immunity from suit. Rlaffs acknowledge thahe Eleventh Amendment
generally bars suit against thetédtney General in her official capity. However, they invoke the
exception first announced Ex Parte Young209 U.S. 123 (1908), to argue immunity does not
protect the Attorney General fropnospective injunctive religirohibiting her from enforcing an
unconstitutional statute.

The exception to Eleventh Am@ment immunity from suit undétx Parte Youndallows
citizens to sue state officers irethofficial capacities for progetive declaratory or injunctive
relief . . . for their allegediolations of federal law.”Ass’'n des Eleveurs de Canards et d'Oies d
Quebec v. Harris729 F.3d 937, 943 (9th Cir. 2013) (intal quotations omitted) (alteration in

original). The exception applies only where the state official has “some connection with the
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enforcement of the act.Ex Parte Young?209 U.S. at 157Coal. to Defend Affirmative Action v.
Brown 674 F.3d 1128, 1134 (9th Cir. 2014). The connectidheftate official to the act at issue
“must be fairly direct; @eneralized dutyo enforce state law or general supervisory power over
persons responsible for enforcing the challengedigion will not subject an official to suit.”
Coal. to Defend674 F.3d at 1134 (quotirigps Angeles Cty. Bar Ass’'n v. QY9 F.2d 697, 704
(9th Cir. 1992)) (emphasis supplied).

Plaintiffs urge thaEx Parte Youngpplies because the Attorn@gneral enforces the bail
scheme vis-a-vis her authority poosecute punishable violatioasthe California Penal Code’s
bail provisions. Plaintiffs primarily rely on the Ninth Circuit’s analysiQimebec¢supra for this
proposition. 729 F.3d at 943. Quebec¢producers and sellers of foie gras brought an action
seeking to enjoin the California Attorney Gendram enforcing a statoty provision banning the
sale of their product as unconstitutionally vagiiée Ninth Circuit recgnized that, without more,
the Attorney General’s enforceneatuties could not establish aaffly direct” connection between
the Attorney General and the challenged statlitgortantly, the statuteanning the sale of foie
gras also “expressly authorigéfenforcement of the statubg district attorneys and city
attorneys.”ld. The Ninth Circuit held that this provisi “giv[ing] district atorneys the authority
to prosecute violations” of the allenged statute in combination witthe Attorney General’s duty
to prosecute as a district attornejabtishes sufficient éarcement power foEx Parte Young
Id. at 943-44.

The enforcement provision Quebeds meaningfully distinct from the bail enforcement
provision at issue in this case. Quebecthe Ninth Circuit emphasized that the Attorney Generg
had authority to prosecute anyone who violated thegi@s statute, includintpe plaintiffs in that
case. In that respect, enjoining her from briggsuch an enforcement action would protect thos
plaintiffs from the alleged injury of prosecutifor violation of an unconstitutional statute. By
contrast, the only enforcement provision which glésreference in the bail statute authorizes
criminal punishment of aofficer for theofficer’s failure to enforce the bail scheme, notably not t
plaintiffs. Cal. Pen. Code 8§ 1269a (“Any offiaqeteasing any defendanpon bail otherwise than

as herein provided shall be fyiof a misdemeanor.”).
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To determine whether thex Parte Youn@xception applies, the Court must consider the
Attorney General’s enforcement authority in toatext of plaintiffs’ injury alleged to arise
therefrom.Long v. Van de Kam®61 F.2d 151, 152 (9th Cir. 1992A@sent a real likelihood that
the state official will employ [her] supervisory powers agguaintiffs’ interests, the Eleventh
Amendment bars federal court jurisdiction.”) (emgbkaupplied). Here, plaintiffs’ claims are
based on the Sheriff's enforcement of the bail laairzg them. Nothing sugges that the Attorney
General has, will, or can supplant the Sheritién routine and daily role of releasing arrestees
based upon the bail schedule.

As alleged, this case is not about the Atey General’'s enforcement — or threat of
enforcement — of an unconstitutional law againaingiffs or the putative class. Rather, as
plaintiffs allege throughout the 3AC, the Sifas the actor responsible for enforcing the
challenged state law in San Frasod. Ninth Circuit precedent makes clear that the Attorney
General’s role as the Sheriff’s utate supervisor is nalone sufficient to brg suit against her in
federal court for enforcement of the law by the Shefifdéal. to Defend674 F.3d at 1134
(“general supervisory power over thersons responsible” does not sabja state official to suit in
federal court). Likewise, “[s]tate attorneysgeal are not invariablgroper defendants in
challenges to state criminal lawsPlanned Parenthood of Idaho, Inc. v. Wasd&r6 F.3d 908,
919 (9th Cir. 2004). The Court finds that the gemedtion that the Attornegeneral can assist a
district attorney in prosecuting crimes or enfogcthe Penal Code isd remote to the function
challenged in the 3AC. Thus plaintiffs havédd to allege a “fairlydirect” connection between
the Attorney General’s actions or authority and plaintiffs’ claims.

Accordingly, sovereign immunity bars theichs against the Attaey General and her
motion to dismiss on this ground@RANTED. However, the Court grants the motdhTH LEAVE
To AMEND consistent with this Ordend counsel’'s Rule 11 obligations.

1. CBAA’' sMOTION TO INTERVENE

CBAA is a non-profit association of approxitaely 3,300 bail agents in California. CBAA

moves to intervene under Rule 24 as a defendanisia¢tion to representetfinancial interest of

its members to insure that the California bagiteyn is not eliminated. Plaintiffs oppose, arguing
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CBAA does not meet the requirements for inggmion under Rule 24. The named defendants d
not take a position on CBAA’s motion to interven&eéDkt. Nos. 85, 87.)

A. Applicable Legal Standard

A person may move to intervene as of rightsprant to Rule 24(a) or under a permissive
standard pursuant to Rule 24(/.district court must grant inteention as of right under Rule
24(a)(2) to anyone who satisfiesoaur-factor test: (1) the applicant must assert a “significantly
protectable” interest relating toehproperty or transaction thattiee subject of the action; (2) the
applicant’s interest must be represented inadelyuayehe parties to the action; (3) disposition o
the action without intervention may agractical matter impair or imge its ability to protect that
interest; and (4) the applicant’'s motion must be timé&gnnelly v. Glickman159 F.3d 405, 409
(9th Cir. 1998)Cabazon Band of Mission Indians v. Wilst84 F.3d 1050, 1061 (9th Cir. 1997).
Failure to satisfy any one of the requiremenfatial to the application,ral a court need not reach
the remaining elements if onetbie elements is not satisfie@erry v. Proposition 8 Official
Proponents587 F.3d 947, 950 (9th Cir. 2009).

With respect to permissive intervention, theu@ considers three fams pursuant to Rule
24(b)(1)(B), namely: (1) the applicant’s claimdefense must share a common question of law
fact with the main action; (2) any independerugrds for jurisdiction oveihe claim or defense;
and (3) timelinessLeague of United Latin Am. Citizens v. Wilst81 F.3d 1297, 1308 (9th Cir.
1997); Fed. R. Civ. P. 24(b). Even where & pnerequisites are met, a district court has
considerable discretion in ruling on thmtion for permissive interventiorin re Benny 791 F.2d
712, 721-22 (9th Cir. 1986). “In exercising its diton, the court must consider whether the
intervention will unduly delay or preglice the adjudication of the origihparties’ rights.” Fed. R.
Civ. P. 24(b)(3).

In addition, both intervention as of right andpéessive intervention are subject to service
and pleading requirements. UmdRule 24(c), a motion to inteeme must be: (1) served on the
parties as provided in Rule 5, and (2) accompaloyeal pleading that sets diliie claim or defense
for which intervention is sought. €hequirement in Rule 24(c) thafpleading be attached to the

motion to intervene is relaxed in certain amtstances and the Nin@ircuit has approved of
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motions to intervene “without a pleading where ¢bart was otherwise apprised of the grounds for

the motion.” Beckman Industries, Inc. v. Int'l Ins. C866 F.2d 470, 474 (9th Cir. 1992).

B. Analysis

Plaintiffs argue that the motion to intereefails under Rule 24(dJecause CBAA does not
attach a pleading to its intervention motion. AZBconcedes it has not owplied with Rule 24(c)
and asks the Court to relax the pleading requirgrinecause the Courtasherwise aware of the
defenses CBAA intends to raise.

In narrow circumstances the Ninth Circuit ltkeslined to impose aéthnical” application
of Rule 24(c).Beckman966 F.2d at 474 (citin§hores v. Hendy Realization Cb33 F.2d 738,
(9th Cir. 1943) (declining to enforce literal inpeetation of earlier veisn of Rule 24)). In
Beckmanthe proposed intervenor sought to modifytérens of a protective order to gain access
deposition transcripts following resolutiontbie underlying action. Although the proposed
intervenor did not attach a pleadito its motion, the district cougtanted intervention as the Rulg
24 motion “describe[d] the basisrfmtervention with sufficient spéwity to allow the district
court to rule” thereonld. at 475. On that record the Ninthr€liit determined that Rule 24(c) wag

not a proper ground for reversal of the istcourt order ganting intervention.id.

Likewise, inBushansky v. Armacgshe district court granted a motion to intervene despjte

the proposed intervenor’s failure to complsicgty with Rule 24(c). 2014 WL 5335255, at *2
(N.D. Cal. Oct. 17, 2014). In that case, the psma plaintiff intervenor filed his motion in
response to a press release noting that thEoped class action woulte dismissed without
prejudice as the current plaintiff was not proplek. The district court recognized that its previou
order “invited intervention in [the] acih premised on the existing complaintd. Indeed, the
district court had “ordered thgarties to provide express notioe[purported class members] to
allow them to intervene, and that notice identifieis case and included an explanation of the
causes of action alleged in the complairit? Additionally, the districttourt found “that the
original complaint was incorporated by refereimte his request to intervene and thus that the
[district court was] aware of the grounds for interventiolal” Thus, the district court found that it

and the parties were adequately “apprised oftbands” for the request to intervene as Rule 24
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envisions.Id.; accord Dixon v. Cost Ply2012 WL 2499931, at *6 (N.D. Cal. June 27, 2012)
(granting motion to intervene where proposedntifiiintervenor “spedically state[d] that
intervention [was] sought on claims alreadgluded” in the operative complaint).

Here, the Court understands CBAA'’s financial ins¢a the State’s bail system. Howevey,
how those issues relate to the constitutionalitthefState’s bail law provisions remains elusive.
CBAA indicates it intends to fila response to the operativerggaint following this Court’s
ruling on the pending motions to dismisdyireg on the Ninth Circuit’s decision iBeckmarand
district court oders includingBushansky Those cases arestinguishable. IBeckmanthe
proposed intervenor sought to modify a protectivdeoin a closed case adul not seek to assert
claims or defenses in the action. Bashanskythe proposed intervenor sought to assert the same
claims in the operative complaint and incorpedathat pleading by reference into his motion to
intervene. CBAA has not presented any reasotht® Court to relax the Rule 24(c) pleading
requirement in this instance and allow CBAA tdayeexplaining the defenses it intends to assert,
especially in light of the compteconstitutional issues presented by plaintiffs in this case. The
Court requires a proposed responsive plegafiom CBAA to assess adequately whether
intervention is appropriate. Mareer, by this Order, the Court resolves the motions to dismiss.

Accordingly, the CourDENIES CBAA’s motion to interven&VITHOUT PREJUDICE to
CBAA re-filing its motion in fullcompliance with Rule 24, including a proposed pleading attached
thereto.

V. CONCLUSION

Based upon the foregoing, the Court sube the pending motions as follows:

e The County’s and the Sheriff's motion to dismiss (Dkt. No. 7@R8NTED IN
PART: plaintiffs’ requests for monetaamages against the Sheriff 8nsMISSED
WITH PREJUDICE on Eleventh Amendment immunity grounds and the single coynt
against the County BisSmMISSED WITH PREJUDICE.

e The Attorney General’s motion to dismiss (Dkt. No. 7@BRANTED on Eleventh

Amendment immunity ground&/ITH LEAVE TO AMEND.
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e Proposed intervenor California Bail Agemtssociation’s motion to intervene (Dkt.
No. 81) isDENIED WITHOUT PREJUDICE to re-filing the motion with a proposed
pleading attached thereto inmapliance with Rule 24(c).

Accordingly, the 3AC properly alleges a singlaim against the Sheriff in her official
capacity for prospective declarat@and injunctive relief for healleged violation of plaintiffs’
Fourteenth Amendment rights. The Sheriff kil her answer to the 3AC no later than
November 1, 2016 Any further motion to intervenigy CBAA shall be filed no later than
November 1, 2016

While the Court is not convinced that ampegpriate claim can be stated, to the extent
plaintiffs seek to file a fourth amended complagainst the Attorney General consistent with thi
Order and Rule 11, plaintiffs shall file the samedmtober 25, 2016 Otherwise, the dismissal of
the Attorney General will bdeemed with prejudice.

The Court hereb$eTs a case management conference to be heldesember 5, 201®n
the Court’'s2:00 p.m.calendar in the Federal Courthous801 Clay Street Oakland, California,
Courtroom 1. The parties shalkftheir Joint Case Managemestatement by no later November
28, 2016.

This Order terminates Docket Numbers 76, 77, and 81.

I T ISSo ORDERED.

Date: October 14, 2016

(/' YVONNE GONZALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE
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