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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

Tim ELAM
Case No. 15-cv-05127-YGR

Plaintiff,

V. ORDER IN FAVOR OF DEFENDANT’'S CROSS
MOTION FOR SUMMARY JUDGMENT

NATIONAL RAILROAD PASSENGER
CORPORATION, Re: Dkt. No. 39

Defendant.

Plaintiff brings this action against defendant seeking reamgvwacatur of Award 14 (the
“Award”) of Public Law Board 7680 (the “Board”), pursuant to the Railway Labor Act, 45 U.S
sections 151 to 188, (the “RLA")XDkt. No. 7, FAC 1 1.) Specifitg, plaintiff seeks review of
the Board’s decision not to awandn back pay after the Board reversed plaintiff's termination.
The RLA provides that a district court may erda order setting aside or remanding awards ang
orders of an arbitral board forgHollowing reasons: (i) failuref the board to comply with the
requirements of the RLA,; (ii) failure of the orderconform, or confine $elf, to matters within
the scope of the board’s juristiam; or (iii) for fraud or coruption by a member of the board
making the order. 45 U.S.C. § 153(p).

Currently before the Court are cross-motions for summary judgment. Defendant mov
summary judgment to deny plaiifis petition for vacatur. (Dkt. No. 39.) Plaintiff moves for
summary judgment seeking to vacate the Awardhe ground that the Board erred by failing to
confine the Award to mattergithin the scope of itgirisdiction. (Dkt. No. 49.)

Having carefully reviewed the pleadings, the papers submitted on these motions, the

before the Board when it issued the Award, aradl amguments from counsel at the hearing on the

cross-motions for summary judgment held ondDet 11, 2016, and for the reasons set forth mgre

fully below, the CourGRANTS defendant’s motion for summary judgment &eNIES plaintiff's
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motion for summary judgment.
l. BACKGROUND

Plaintiff's claims arise out of an Award issuleglthe Board related to the termination of
his employment at Amtrak, due to his failurepss certain qualification tests. The following
undisputed facts relate to his employment and the Board’s Award:

Plaintiff Tim Elam entered service with Arak as an Assistant Conductor on September
27, 2006. $eeDkt. No. 39-5 at 3, Award Statement of Facts.)

As part of maintaining #ir qualifications, conductoend assistant conductors are
required to attend annual “Bik Training” sessions.SgeDkt. No. 39-8 at 2.) During these Block
Trainings, employees must peepared to take a signal exaation covering any territory on
which they are qualified, and mustore 100% on such exanBegDkt. No. 39-7 at 4; Dkt. No.
39-8 at 3, 5.) Conductors and assistant conduatergiven four attempts to pass the signals
exam, before being charged with failure to mamtaquired qualifications (Dkt. No. 39-8 at 5.)

If an employee fails on the first try, the empde may continue in the block training class
but cannot work their regular assigant until they pass the examd.] On a second failure, the
employee will not be permitted to work their regular assignment until they pass an “Initial
Qualification” signal exam. Ifl.) On the third fail, the employee gneeturn to their base to take
the exam for a fourth timeld) On the fourth fail, the employee will be charged by the divisior
with failure to maintain their required qualificats and no further exams will be administered.
(1d.)

Plaintiff attended his Bick Training beginning ofebruary 25, 2013.SeeDkt. No. 39-4
at 7.) Plaintiff was given the signals examFrabruary 28, 2013, but was unable to score 100%
was required. (Dkt. No. 39-5 at 3Blaintiff failed again duringpis next three attempts: once
more on February 28, a third time ondla 1, and a fourth time on March 25d.}

On March 5, 2013, Amtrak issued disciplinatyarges against plaintiff, and on March 11,
2013, Amtrak provided plaintiff with a revised ra#iof Formal Investigation. (Dkt. No. 39-14 at
2; Dkt. No. 39-15 at 2.) Specifically, Amtrak cged plaintiff with the following: “It is alleged

that while attending Block Training beginnifgbruary 25, 2013, you unsuccessfully completed
2
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the UPRR Signal Names exam twice on Febra8&ry2013 with a score of less than 100% and
once again on March 1, 2013 with a score of less108/0. It is also alleged that a fourth UPRR
Signal Indications exam was administecegdMarch 5, 2013 of which you unsuccessfully
completed that exam with a score of [dgmn 100%.” (DktNo. 39-15 at 3.)

A disciplinary trial was held on March 12, 201%5eéDkt. No. 39-4 at 2.) On March 22,
2013, Amtrak terminated plaintiff based on fimelings at the hearg. (Dkt. No. 39-17.)

After exhausting his remedies within Amtrale,., the disciplinary trial and appeal (the
“on-property proceedings”), plaintiff requested &mdtion before a Public Law Board, pursuant td
the Amtrak-SMART-TD collective bargaining agment (the “CBA”). (Dkt. No. 39-6.) On
March 6, 2014, Amtrak and the union agreed to éstah Public Law Board to hear certain case
including plaintiff's, pursuanto a memorandum of agreementerad into by Amtrak and the
union (the “MOA”). (Dkt. No. 39-22.)

On October 14, 2015, the Board issued its Awdndrelevant part, the Board found:

The record here establishes that ther@4ant did not pass the four signals exams
that he took at the end of Februargdreginning of March 2013. The Carrier is
entitled to establish and enforce reasonatdedards for its employees to meet, and
there is no question that itisasonable for the Carriter require that Conductors
know the signals in use on the territoriesythvork in. However, the Board is of

the opinion that unique facts and circums&sof this case call into question the
fairness of the testing conditions faced\bly Elam, conditions that the Carrier has
since modified. Expecting an employeetmplete an important test requiring a
perfect score in order to pass usingiafamiliar computer with only a directional
button instead of a mouse, and under very short time constraints imposes a heavy
burden on the employee. Now employees Hheeoption of taking a paper test or
taking the test on a regular desktop vetfull keyboard and a mouse, and the time
limit has been dropped. As the Organiaatpointed out, the signal missed by the
Claimant on the first test was a commaopssign that everyone knows. In the
preceding six months, he had successiyliglified on three different geographic
regions, which suggests that there was sproblem with the block tests or test
conditions when he took them. Under tnreumstances, the Claimant should have
been given another opportiynto take the test before he was terminated.

However, the Claimant cannot be returned to work until he passes the block signal
test. He shall be offered a new opportyimo take the t&t, under the test

conditions that currently pertaiwith four attempts before he is disqualified. If the
Claimant is successful in passing the signst, tee shall be returned to his former
position, with seniority and benefits intaddiowever, as he was not actually

qualified during the period he was off work, the Board will not order back pay.
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(Dkt. No. 39-5 at 5.)

Plaintiff seeks vacatur of the Award on thewgnds that the Board exceeded its authority
(i) by not ordering back pay; and (ii) in reachthg merits because the disciplinary trial held on
March 12, 2013 was untimely.

. LEGAL FRAMEWORK
A.  Summary Judgment Standard

A party seeking summary judgment bears thgairburden of demorigating the absence
of a genuine issue of material fa to the basis for the motio@elotex Corp. v. Catretd 77
U.S. 317, 323 (1986). Materialdis are those that might affabe outcome of the case.
Anderson v. Liberty Lobby, Ine&l77 U.S. 242, 248 (1986). A dispuds to a material fact is
“genuine” if there is sufficienévidence for a reasonable juryregurn a verdict for the nonmoving
party. Id.

Where the moving party will have the burderpodof at trial, it “must affirmatively

demonstrate that no reasonabiertof fact could find othethan for the moving party.”

Soremekun v. Thrifty Payless, 1809 F.3d 978, 984 (9th Cir. 2007). If the moving party meet$

its initial burden, the opposing iy must then set out specifiacts showing a genuine issue for
trial in order to defeat the motioinderson477 U.S. at 250 oremekun509 F.3d at 984ee
Fed. R. Civ. P. 56(c), (e). The opposing party’s evidence must be more than “merely coloral
and must be “signifiantly probative.”Anderson477 U.S. at 249-50. Further, the opposing par
may not rest upon mere allegations or deniath®fdverse party’s evidence, but instead must
produce admissible evidence showing a gendigsgute of material fact existSeeNissan Fire &
Marine Ins. Co., Ltd. v. Fritz Cos., In@10 F.3d 1099, 1102—-03 (9th Cir. 2000). “Disputes ove
irrelevant or unnecessary facts will noegiude a grant of summary judgment.’W. Elec. Serv.,
Inc. v. Pac. Elec. Contractors Ass809 F.2d 626, 630 (9th Cir. 1987).

Nevertheless, when deciding a summary judgimeotion, a court must view the evidence
in the light most favorable to ¢monmoving party and draw all jugible inferences in its favor.
Anderson477 U.S. at 2534unt v. City of Los Angele638 F.3d 703, 709 (9th Cir. 2011). A

district court may only base a ruling on a roatfor summary judgment upon facts that would be
4
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admissible in evidence at trialin re Oracle Corp. Sec. Litig627 F.3d 376, 385 (9th Cir. 2010);
Fed. R. Civ. P. 56(c). Itis notcaurt’s task “to scour the recont search of a genuine issue of
triable fact,” but rather the Court is entitled“rely on the nonmoving party to identify with
reasonable particularity the eviderntbat precludes summary judgmenkeenan v. Allan91
F.3d 1275, 1279 (9th Cir. 1996) (quotiRgchards v. Combined Ins. C&5 F.3d 247, 251 (7th
Cir. 1995));see also Carmen v. San Francisco Unified Sch.,[28% F.3d 1026, 1031 (9th Cir.
2001) (“The district court need not examine éméire file for evidence establishing a genuine
issue of fact, where the evidence is not set florthe opposing papers with adequate referenceg
so that it could conveently be found.”).

B. Scope of Review

The decisions and findings of a public law tzbare final and bindig upon both parties to
the dispute. 45 U.S.C. § 153. A party that litggaked an issue befoeepublic law board or the
National Railroad Adjustment Board on the merit@$mmot relitigate thatsssue in an independent
judicial proceeding. He is limited to the judicraview of the Board’'s mceedings that the [RLA]
itself provides.” Andrews v. Louisville & Nashville R.R. C406 U.S. 320, 325 (1972) (internal
citation omitted).

A court’s review of a publitaw board’s decision is “among the narrowest known to the
law.” English v. Burlington N.R.R. Gdl8 F.3d 741, 743 (9th Cit994) (internal citation and
guotation omitted). The RLA allows courts toiew board awards onrde specific grounds: (1)
failure of the board to comply with the RLA; (8)lure of the board toanform, or confine itself
to matters within its jurisdiatin; and (3) fraud or corruptiorid. Relevant to the claims here,
plaintiff argues that the Award should be vaddtesed on the second prong, i.e., the Board faile

to conform, or confine itself, to matters within its jurisdictfon.

! Plaintiff argues briefly tat the Award should be vacated because, by conditioning his
reinstatement on passing the qualifying exams, peirmissibly delegates to Amtrak the “ultimate
judgment on the controlling issue” plaintiff’s reinstatement citingdodges v. Atl. Coast Line
R.R. C0.310 F.2d 438, 444 (5th Cir. 196Xilodges howeverdoes not support plaintiff's
position in this regard. IHodges the plaintiff filed a complaint seeking to enforce an award by
the board.ld. at 441. As part of the award, the board oedehat the plaintiff be reinstated with
back pay going back to October 1957, but onlyef phaintiff were actualljound to be physically
fit enough to return to work on that datel. To determine physical capacity, the board ordered

5
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With regards to that prong, a board “exceedguitisdiction if it isswes a decision without

foundation in reason or factld. “The basis of the Board’s award must be rationally inferable . .

from the letter or purpose ofélcollective bargaining agreementd. (internal citations and
guotations omitted). “[T]he interpretation of tb@llective bargaining agreement is for the Board
to decide and not the courtsld. “[The issue] is not whether the arbitrator or arbitrators erred i
interpreting the contract; it is not whether thegacly erred in interpreting the contract; it is not
whether they grossly erred in inpeeting the contract; it is whethtirey interpreted the contract.”
Hill v. Norfolk & W. Ry. Cq.814 F.2d 1192, 1195 (7th Cir. 1983ge also Singer v. Flying Tiger
Line Inc, 652 F.2d 1349, 1355 (9th Cir. 1981) (“[S]o & the arbitrator’s decision concerns
construction of the contract, the courts hawebusiness overruling [them] because their
interpretation of the contract asfferent from [theirs].” (quotingsteelworkers v. Enters. Coyp.
363 U.S. 593, 599 (1960gbrogated on other grounds by McNaughton v. Dillingham Cai@/
F.2d 1042, 1047 n.6 (9th Cir. 198%Ww. Reg’l Council of Carpenters v. Drywall Dynamics,,Inc.
823 F.3d 524, 532-33 (9th Cir. 2016) (holding thdabor arbitration disputes, if the court
determines that the arbitration dea“any interpretation or applicah of the agreement at all,” its
inquiry ends).

A board exceeds it jurisdiction when its award “fails to draw its essence from an
agreement” and “when it ignorése plain language of the contractd ‘manifestly disregard[s]’

the contours of the agreemenPhx. Newspapers, Inc. v. Phx. Mailers Union Local 752, Int’l

compulsory medical arbitratiorld. The district court dismissed the complaint finding that the
board’s award was not a final orddd. at 442. The Fifth Circuit he that the district court
should not have dismissed the complaint, buteragimter “appropriate orders to effectuate the
medical examinations and reports for use by the [boatd].at 443. The Fifth Circuit further
held that while the board carly®n the medical reports, it, amdt the medical experts, must
make the ultimate determination and had the “duty to retain final jurisdiction to evaluate and
determine the legal significance ariy such medical reportsld. at 444. Importantly, the Fifth
Circuit did not vacate the award as being in violation of the RIdA.Here, the Board found that
the plaintiff should be reinstatdulit that he would need to pass gignal tests before returning to
his former position. Unlike iHodges the Board here established a firm requirement for
plaintiff's reinstatement rather than delegating the decision to another divAdulitionally, as
defendant points out, the agreement establighi@d@oard specifically indicates that in “case a
dispute arises involving an imfgetation or application of éhaward, the Board, upon request of
either party, shall interpret the award in lightloé dispute.” (Dkt. No. 39-22 {1.) Thus, the
concerns present iHodgesare simply not at issue here.

6
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Bhd. of Teamster989 F.2d 1077, 1081 (9th Cir. 1998)jternal citation omitted)see also Wilson
v. Chicago & N.W. Transp. Go/28 F.2d 963, 967 (7th Cir. 1984) (vacating award holding that
the board “may not depart from [tiEBA’s] clear and unambiguous provisionght’l Union of
Operating Engineers, Local No. 9 v. Shank-Artukgvi&di F.2d 364, 366 (10th Cir. 1985)
(vacating award where CBA ditbt give discretion on whether employer should pay for a
violation). However, an “arbidétor is not bound by the four corsesf the [CBA]” and is granted
“leeway in interpreting a [CBA].”"Phx. Newspaper989 F.2d at 1081. “[T]he agreement has to
be seen as a generalized ctalgovern a myriad of cases wh the draftsmen cannot wholly
anticipate.” Id. (internal citation and quotation omitted).

Additionally, arbitrators are noequired to “make the sorté explicit or exhaustive
‘findings of fact’” and “the reasons for arbitnallings need not be spelled out in detafbiv.

Reg’l Council of Carpenter823 F.3d at 533. “Indeed, [a]rbitratdrave no obligation . . . to give
their reasons for an award at alld. (internal citation and quotations omitted).

If the Court finds that thBoard exceeded its jurisdiof in issuing the award, it may
remand for a new hearing, remand for a heanutgest to various procedal or substantive
limitations, remand and allow the Board to makesvis determination as to how to proceed, or
direct such further action by the Board as the Court deems approj@esd). Transp. Union v.
BNSF Ry. C9.710 F.3d 915, 935 (9th Cir. 2013).

C. Scope of Materials for the Court’s Review

In addition to the record before the Boaubmitted by defendant (Dkt. No. 37), plaintiff

filed certain other exhibits ardkclarations averring toertain facts that were not before the

Board. Defendant argues that the Court shoulkesemnd disregard suchlgbits and declarations,

specifically:
e Dkt. No. 49-17, Declaration of Tim Elam
e Dkt. No. 49-18, Elam’s pay stub for February 25, 2013 through March 3, 2013
e Dkt. No. 49-19, Declaration of Kevin Thompson
e Dkt. No. 49-11, November 9, 2015 LetterElam regarding reinstatement

procedures

Dkt. No. 49-12, November 10, 2015 Email from Thompson to Amtrak

e Dkt. No. 49-13, June 7, 2016 Email from Saulsbury to Amtrak

e Dkt. No. 49-14, June 2016 Emails regardaetpeduling signal s¢s and physical

7
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examination for Elam
e Dkt. No. 49-15, November 11, 2015 Email from Sampson to Thompson

Defendant argues that such exhibits andatatibns should be stricken from the record
because the Court’s reviewlisiited only to the documents and matters that were before the
Board. Andrews 406 U.S. at 325 (holding that judicraview is limited to a review of the
Board’s proceedings)). Steelworkers of Am. v. Smoke-Craft, 1662 F.2d 1356, 1360 (9th Cir.
1981) (“Parties to arbitration proceedings canitatle while an arbitration decision is rendered
and then, if the decision is adverse, seekttiack the award collatdlaon grounds not raised
before the arbitrator. To rule otherwise would be to thwart the national labor policy of
encouraging the expeditious private arbitratiofabbr disputes without sert to the courts.”
(internal citations omitted))Gas Aggregation Servs., Inc. v. Howard Avista Energy,, [310
F.3d 1060, 1063 n.2 (8th Cir. 2003) (“To raise this issue as the primary and controlling issue
before the district court whehwas not properly raised for tlabitration panel’s consideration
necessarily precludes it from reviday the district court. The drstt court’s review is limited to
those issues that were raidegfore the arbitration panel."jorizon Air Indus., Inc. v. Airline
Profls Ass’n No. 13-CV-681-RSM, 2014 WL 2896001,*dt(W.D. Wash. June 25, 2014) (“The
Court agrees with the Union thas teview must, and is herein, cm&d to the findings of fact of
the Board.”).

The Court agrees that its review is limitedhe facts and documerttsat were before the
Board. The court’s decision lorizon Airis instructive. There, thearties also sought to strike
materials and allegations that were “inconsistétit and/or in addition to the findings of the
Board.” Horizon Air Indus,. 2014 WL 2896001, at *4. The court aggethat its review must be
confined “to the findings of fact of the Boara&hd only refused to gnt defendant’s request
because the defendant failedspecify the “facts and exhibits which its motion to strike
pertains.” Id. Here, unlike the defendant Horizon Air, the defendant has specifically identified
the documents which it argues should be semnickPlaintiff has offered no authority for the
contrary position.

Accordingly, the Court does not consider &teIKes from the record Docket Numbers

49-11, 49-12, 49-13, 49-14, 49-15, and 49-18. Withaesip the Declaration of Tim Elam at
8
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Docket Number 49-17 and the DeclaratiorkKeiin Thompson at Docket Number 49-19, the
Court does not consider for the purposes ofrtiosion any averments of facts that were not
before the Board.
1. DiscussiON
As previously referenced, plaintiff raisesat@rguments in seeking vacatur and remand @
the Board’s Award, specifically the Board exceetiggurisdiction (a) undeCBA Rule 25(q) by
refusing to award back pay; and (b) under OB#le 25(f) in not findng that the disciplinary
hearing against plaintiff was untimell.lhe Court addresses each, in turn.
A. Rule 25(q)
Plaintiff contends that, pursaoato Rule 25(q) of the CBAhe Board had no choice but to
award him with back pay after determining thasheuld not have been terminated. Specifically

the Board issued the following ruling:

Under the circumstances, the Claimant should have been given another
opportunity to take the testfoee he was terminated.

However, the Claimant cannot be returned to work until he passes the block signal
test. He shall be offered a new opportyimo take the t&t, under the test

conditions that currently pertaiwith four attempts before he is disqualified. If

the Claimant is successful in passingslgnal test, he shatble returned to his

former position, with seniority and bertsfintact. However, as he was not

actually qualified during the period he was off work, the Board will not order

back pay.

(Dkt. No. 39-5.) Rul&5(q) provides:

If at any point in this appeals procedure or in proceedings before a tribunal having
jurisdiction it is determined that the ptayee should not have been disciplined,

any charges related theratothe employee’s personal service record will be

voided and, if held out of service (susped or dismissed), the employee will be
reinstated with pay for all time loahd with seniority and other rights

unimpaired.

(Dkt. No. 39-6, CBA Rule 25(q).) According pdaintiff, because the Board determined that
plaintiff should not have been terminated, theichad no choice but to reinstate him “with pay
for all time lost and with seniority and other rights unimpaire&eqid).

Defendant, on the other hand, argues that thetGnay only find that the Board exceedec

its jurisdiction where the CBA evinces a “cleateint to deny the arbitrator any latitude of
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judgment” and “expressly forb[ids] the atraitor to exercise any discretionRobinson v. U. Pac.
R.R, 245 F.3d 1188, 1194 (10th Cir. 2001) (intern&dtmons omitted). Defendant raises two
interpretations of the Award that it argues are =past with the CBA: First, defendant contends
that Rule 25(q) only requires baphky for “all time lost” as a re#iof the advers action. Second,
defendant argues that the Board’s action ketdd be justified under CBA Rule 25(r), which
provides that if the arbitral board determinest tihe “discipline imposed should be modified, the
employee will be paid for all time lost in excess of such modified discipline.” (Dkt. No. 39-6,
CBA Rule 25(r).) Under either interpretationeta would be no “time lost” for which plaintiff
deserved compensation because, although teedBound that he should not have been
terminated, it also found that s not qualified to perform $ijob until he passed the requisite
examinations. (Dkt. No. 39-5.) Defendant cgeseral cases interpreting similar language in
similar contexts where the courts upheld the degisf the arbitral boards in denying back pay.
See Air Line Pilots Ass’n v. E. Air Lines, In832 F.2d 1321, 1323-24 & n.2 (5th Cir. 1980)
(reversing district court’s vacatur of awamtiere the contractual language mandated that
employee “shall be paid for such time anddi#s lost” if exoneated by the boardRobinson
245 F.3d at 1192-94 (affirming award even whereraghtanguage noted that employee “will bg
reinstated with full pay for the time he has beehof service” if discipline was found to be
unjust);Zeviar v. Local No. 2747733 F.2d 556, 558-59 (8th Cir. 1984) (same).

The Court agrees with defendant that thaf8Biadid not exceed itsigdiction in refusing
to award back pay. The decision and factSastern Air Linesre parallel to the situation at
hand. There, the pilot was terminated for faylto satisfy certain pficiency requirements
imposed by the airlineE. Air Lines 632 F.2d at 1322. The board found that the company’s
training was inadequate and orel@ the pilot to be reinstatédr the purposes of receiving
additional training.ld. However, as here, the award duwt provide for back pay, nor did it
provide for reinstatement of seniority rightsl. Additionally, as the Bard did in the instant
matter, the board iBastern Air Linestated that should the pilotilfthe proficiency requirements
again after further training, the coanpy could again terminate hinid. The challenged provision

of the agreement iRastern Air Linegprovided that if the empl@ge were “exonerated,” he “shall
10
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be paid for such time and benefits lost in amant which he would haverdinarily earned and
retained had he been continued in service for such peridddt 1323 n.2. Based on such
agreement and the decision of the board, the disiourt remanded the award to the board for a
determination of whether the pilsas exonerated by the order and teostled to certain benefits
not included in the awardd. The Fifth Circuit reversed, haotdy that the board acted rightly
“within the ambit of its authority,” in finding thahe program “had its faults” and that the pilot
also “had his share of inadequacield” at 1324. Thus, faced “with this setting, the [b]oard
fashioned a remedy which it considered approgriaeinstatement without full benefitsld.

The facts here are not materially differeNo meaningful distintton exists between the
“exoneration” provision at issue Eastern Air Linesand the “back pay” provision in the CBA in
the instant matter. Additionally, Board didtdimd that plaintiff “should not have been
disciplined,” only that he should have been giamother opportunity ttake the test before
termination. (Dkt. No. 39-5 at 5.)

The only case plaintiff cites in supporttos position that the Board did not have the
discretion not to award back pay3kank-Artukovich Plaintiff does nopersuade. l$hank-
Artukovich the relevant provision reqeid the employer to pay dages whenever it violated
certain manning provisions, payable either ®éimployee aggrieved or to a general fund for
training if no such employee existShank-Artukovich751 F.2d at 366. The arbitrator found tha
the employer violated certain manning psens, but did natequire paymentld. Thus, the
Tenth Circuit held that the arlatior violated the express termstloé contract. Here, the Board
had more flexibility to find thaalthough plaintiff should not hav®een terminated, discipline was
proper for failing to pass the necessary qualiftcagxams four times, thepy not triggering the
back pay provisions of Rule 25(gkee A.G. Edwards & Sons, Inc. v. McCollougsi’ F.2d
1401, 1403 (9th Cir. 1992) (holding that the “rulatthrbitrators need not state their reasons
presumes the arbitrators took a permisgibide to the award where one exists”).

Accordingly, the Court declines to vacate #ward on grounds of the failure to award

back pay.
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B. Rule 25(f)
Next, plaintiff argues that the Board’s failure to apply the strict@dural limitations of
Rule 25(f) provides an additional and independesis for vacatur of the award. Rule 25(f)

provides:

Trials on matters which involve employees held out of service will be schedule
[sic] to begin within ten (10) days follomg the date the accused is first held out
of service. If not so scheduled, theagle will become null and void, and the
employee will be paid the amount he wobklre earned had he not been held out
of service.

(Dkt. No. 39-6, CBA Rule 25(f).) According to phaiff, he was officially held out of service on
March 1, 2013, but the disciplinary trial was hetd until March 12, 2013Because the trial was
one day after the contractually required die&d plaintiff argues that the Board was bound by
Rule 25(f) to render the chargeaagst plaintiff “null and void” anarder that plaintiff be paid the
“amount he would have earned had helre®n held out of service.”

In support of his position, plaintiff cita&/ilson v. Chicago & Nw. Transp. C@.28 F.2d
963 (7th Cir. 1984). IWwVilson the collective bargaining agreent contained a similar provision
requiring hearings for serious offenses to be hatkin ten days of the date that employees are
“removed from service.ld. at 965. There, the employees weffcially held out of service on
February 16, 1980 yet the hearing was not held until February 29, I®80he board
acknowledged that the hearing wet held within the specified ten-day time limit, but reasoned
that if the charges were dismissed, employdesged with serious firactions would receive
better treatment than employeesuded with less serious inframts, for which the employer had
thirty days within wirch to hold a hearingld. at 967. The Seventh Circuit held that such a
decision was an impermissible attempt by the ¢hoaralter the existing agreement by ignoring
the provisions mandating the dismissal of charges when the railroad fails to comply with the
specified” time limit. 1d.

The Award here is silent as to whether disiplinary hearing held against plaintiff was
timely. As discussed above, arbitration boards areetptired to make explicit factual findings o
even explain the reasoning behind their decisisogong as it is podse to read an award

harmoniously with the collective bargaining agreeméhtSteelworkers of Ap363 U.S. at 698;
12
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Sw. Reg’l Council of Carpenter823 F.3d at 533A.G. Edwards & Sons, In967 F.2d at 1403
(the “rule that arbitratrs need not state thegasons presumes the arbitrators took a permissiblg
route to the award where one exists”). The €owst therefore determine if the Award can be
read harmoniously with the CBA.

Defendant offers three bases upon which the Board could havediaegaiest plaintiff's
contention that the disciplinary hearing was uetynany of which, the Court finds, could have
supported the Board’s issuingtbie Award. Specifically:

First, defendant argues that the Board wasicestl from considering plaintiff's arguments
regarding timeliness because plaintiff faileddse such argument in any of the on-property
proceedings and only raised it for the firgtei before the Board. Pursuant to the MOA
establishing the Board, the “relevant facts conthinghe [parties’] brief’ to the board “must
have been presented to the other party duringrihgroperty handling of thdisputes.” (Dkt. No.
39-22, MOA { F.) Plaintiff argues that he wasyagorecluded from raising new facts, not new
arguments. Specifically, plaintiff contends ttfa date on which he was suspended and the da
on which the trial was held were facts known téeddant at the time dhe on-property handling,
and he was therefore not precludesin raising it to the Board. However, as defendant argues,
the MOA restricted the Board’s jurisdiction to ohose facts that were “presented to the other
party” during the on-property proceedings.k{[No. 39-22, MOA { F.) The Board could have
found, therefore, that only issues and facts thaéwetually raised tthe other party during the
on-property proceedings were prdgeefore the Board, and thedore, rejected plaintiff's
argument on that grourfd.

Second, the Board could have found that defendas never “held out service” and the

ten-day limit only applies in such circumstan¢Bkt. No. 39-6, CBA Rule 25(f).) Specifically,

2 Plaintiff also posits thalefendant should be preclubffom arguing that plaintiff
waived the timeliness argument because defenddmtadicontest such in itwrief to the Board.

e

Plaintiff claims that after he submitted his brief to the Board arguing that the disciplinary heating

was untimely, defendant submitted its brief and thiteaddress plaintiff's timeliness argument.
However, at oral arguments the parties agreatddéfendant filed its brief to the Board before
plaintiff, and because plaintiff had not rasthe timeliness issue during the on-property
proceedings, defendant had no reasorltiess it preemptively before the Board.

13
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defendant argues that Rule 25(b) defines “heldbsgervice” as applyingnly to situations where
an employee has committed a “major offensad thus, the Board could have found that the ten
day time limit was never triggered. Plaintiiunters that Rule 25(b) does not so limit the
meaning of “held out of service,” but only debers one application of the term. Neither party
presented the Court with antharitative definition of “heldut of service” under the CBA.
However, the Court must presume that the Baaok a permissible route where one exi®{<G.
Edwards & Sons, Inc967 F.2d at 1403. Thus, absent evigeto the contrary, the Court finds
that the Board could have pesgsibly concluded thatlaintiff was not tebnically held out of
service and thus the time limits under Rule 254d)ich imposes a 20-day time limit, rather than
Rule 25(f), applied.

Finally, defendant argues that even if plaintiff were held ogeofice, the hearing was, in
any event, timely. Defendant eapis that the first day plaintifould have been disqualified from
service due to his lack of qualifications wdarch 2, 2013, because prior to that, he was still
attending mandatory block trainin@laintiff counters that he wasdisputably held out of service
as of March 1, 2013. In support of this argumpldintiff presents a Leave of Absence form in
which Amtrak indicated that plaintiff was s@suled as of March 1, 2013. (Dkt. No. 49-5.)
Defendant contends that, contrary to the leeaf/Absence form, plaintiff was not, in fact,
disciplined on March 1, 2013, and theealhsted on the Leavef Absence is a merderical error.
Defendant further argues that the evidence beafedoard demonstratedat plaintiff was
provided additional training after he failecetexam on March 1, 2013 and was given another
opportunity to take the exam on March 4, 20idore any discipline was imposed. Again,
presuming that the arbitratoxsok a permissible route to the awathe Court finds that the Board
could have determined that plaintiff was held out service until after March 1, 2013, and
therefore, the hearing dviarch 12, 2013 was timely.

Accordingly, because any of the above reasomotd have justified # Board’s issuing of
the Award, the Court finds that vacatfrthe Award is inappropriateA.G. Edwards & Sons, Inc.
967 F.2d at 1403.
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V.

CONCLUSION

For the foregoing reasons, the COBRANTS defendant’s motion fosummary judgment

andDENIES plaintiff’'s motion for summary judgment.

The CourtSeTs a compliance hearing féiriday, December 9, 201&t9:01 a.m, in the

Federal Courthouse, 1301 Clay Stréxkland, California, Courtroom 1. Byriday, December

2, 2016 defendant shall file a Proposedrm of Judgment. If confipnce is complete, the parties

need not appear and the Couill wacate the compliance hearing.

Dated:

T 1SS0 ORDERED.

November 14, 201 , E Z‘ :

4 YVONNE GONZALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE
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