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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

GABBI LEMOS, CaseNo. 15-cv-05188-YGR
Plaintiff,
ORDER GRANTING DEFENDANTS’ M OTION
VS. FOR SUMMARY JUDGMENT
COUNTY OF SONOMA, ET AL ., Re: Dkt. No. 60
Defendants

Plaintiff Gabrielle Lemos (“Lemos”) bringsis action against defendants the County of
Sonoma (“County”), Sheriff Steve Freitas)d Deputy Marcus Holton alleging claims for
violation of her civil rightaunder 42 U.S.C. Section 1983 based on an incident on June 13, 20

which she claims Deputy Holton used excessived@s he attempted to arrest her for resisting,

15 ir

obstructing, or delaying a peace offf in the performance or attempted performance of his duties

in violation of California Penal Code Semti148(a). Defendants now move for summary
judgment on the grounds that plaintiff's claims are barred bid#ukdoctrine, as set forth in
Heck v. Humphrybecause they necessarily implicate ithvalidity of her underlying criminal
conviction for violation of 8ction 148(a). (Dkt. No. 60SJ”) at 1 (citing 512 U.S. 477
(1994)).)

Having carefully reviewed the pleadings, thegers and evidence submitted, as well as
oral argument from counsel on January 8, 2019, antthéoreasons set forth more fully below, th¢

CourtGRANTs defendants’ motion for summary judgmént.

1 Accordingly, the CourDENIES AS M OOT parties’ stipulation t@ontinue fact and expert
discovery deadlines, deadline to complete eanltraéevaluation, and deaddirio file dispositive
motions. (Dkt. No. 73.)
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l. BACKGROUND

On June 13, 2015, Deputy Holton was on path@ssed in his full Sheriff's uniform.
(Dkt. No. 71-2 (“Def. Reply Statement”) No. 15e wore a body camera fixed to the center of h
chest. [d.) At approximately 11:09.m. on June 13, 2015, Holton was driving on Liberty Road
which was a dark, rural, country road with one lane in each directidnNd. 2.) The area was
very dark with no streetlightsld; No. 3.) When Holton arrived at 684 Liberty Road, he saw a
pickup truck with a large trailattached carrying a race catd.(No. 4.) The truck had its
headlines on, and it was stoppecdydiding the southbound lane of trafin violation of the vehicle
code. [d.)

Holton shined his vehicle spotlight ¢ime truck and saw it was unoccupietd. (No. 5.)
He then saw a male and another person walking towards the ttdgkHolton rolled down his
window and heard people screaming and yellingjuoing screaming about some type of fight.
(Id. No. 6.) During Lemos’s trial, Holton testiflehat because he had heard people yelling, he
was obligated to investigate to determine whegherime was in progress and if anyone needed
assistance.lq. No. 7.) Holton exited his vehicle to investigate a possible violation of law and
activated his worn body camerdd.(No. 8.) Once Holton encounterék parties, he wanted to
separate them to speak with them indipally and determine what was happening. lo. 9.) A
male later identified as Darien Balestrini sat in the driver’s seat of the truck, and Holton aske
to exit the truck. Ifl. No. 10.) Balestrini cooperated, exitide truck, providedhis identification,
and explained that his girlfriend was drunkdmaisplaced her cell phone, and was cryiihdy. {lo.
11.) Balestrini denied that hadhis girlfriend were fighting. Id. No. 12.)

Police practice in such situations is to sepaitaggparties and speaktteem individually to
encourage parties to speak freely withihét influence of another persorid.] After speaking
with Balestrini, Holton walked around to the pasger side of the vehicle and encountered threg
females standing outside the vebidhter identified as plaintiff Gabrielle Lemos, her mother

Michelle (“mother”), and hesister Chantal (“sister). (Id. No. 13.) Holton asked Lemos, her

2 Defendants aver that all threewen started screaming at Holtord. No. 13.) Plaintiff
2
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mother, and her sister to stepaawfirom the vehicle so that heudd speak to the female subject,
later identified as Karli Labruzzi, whotsa the front seat of the truckld( No. 15.) The door of
the truck was closed, and the female subgaméd out of the windowith her cell phone and

stated that she had lost her cell phone and that there was no liightHd@lton could not yet

determine whether a domestic related incident ltadroed or who might be a suspect or a victin.

(Id. No. 16.) Holton tried to speak with the femaigject, but Lemos, henother, and her sister
continued to be very disruptiveld()

Holton opened the truck door to speak tofémaale subject and to observe whether she
had any weapons or visible injuries to her perstéth. No. 17.) Lemos then inserted herself
between Holton and the open vehicle dodid. No. 18.) As Lemos inserted herself, she yelled
and pointed her finger at Holton, claiming thatcould not do what he was doindd. (No. 19.)
Holton responded by pushing Lemos awanfrhim with his right hand.Id. No. 20.) Lemos’s
mother moved Lemos away, and Holton closed the truck désbrN¢. 21.) Lemos’s mother and
sister then shielded Lemos from Holton aefilised to allow Holton to speak with Her.

(Id. No. 23.) Holton could not determiméhat the three women were sayindd. No. 24.) They
refused to calm down, and Holton was ueabl explain the siation to them. I(l.) Because of
their continued uncooperative behavior, Holtogquested expedited bagk to assist him in
controlling the situation. 1d. No. 25.) Loud aggravated sarmaing could be heard in the

background of Holton’s transmissioaquesting expedited backugdd.(No. 26.) During trial,

contends that Holton was the one yellingd.)(

3 Defendants aver that Lemos “suddenigcéml herself between Holton and the truck
passenger door, smashing into Holton on thesim of his body and stood pressed against
Holton’s body.” (d. No. 18.) They further contend that Lemos’s actions were threatening to
Holton because officers are trained to preyetple from being on & gun side to avoid
exposing their weapon to them or allowing th&mopportunity to grab their gun, and it caused
Holton to believe that Lemos was going to be assaultik) Plaintiff points tathe difference in
size and attire between Lemos and Holton to esythat plaintiff's aébns could not have
threatened Holton.Id.)

4 Plaintiff asserts that her family so ddied her “after [Holtonpushed her by her neck,
attempted to grab heaind drew his Taser.”Id. No. 23.)

3
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Holton testified to his belief that the sitiem was dangerous because he was alone and
outnumbered, Lemos and her family were uncoaipee, the situation was volatile and still
progressing, and he still did not know what \gagig on or whether a domestic incident had
occurrec? (Id. No. 27.)

Holton repeatedly told the women to pleaskencdown, he tried to separate the group and
explain to them that he was investigg a possible domesticlaged incident. 1fl. No. 28.)
Deputy Dillion arrived on the scene to assist Holtdd. No. 29.) Lemos, her mother, and her
sister continued to scream and yell at Dillioid.)(Holton tried to calm the group and tried to
separate the mother from thegp to explain the invagation, but she kepeturning to the group
and yelling. [d. No. 30.) Holton and Dillion could not control the grdugid. No. 31.) One
could hear additional police sirens approachingl, iawas apparent that additional officers would
soon arrive on the scendd.(No. 32.)

Lemos’s mother told her to go into the hoas&vhich point Lemos turned to walk away
towards the houseld No. 33.) Holton hadot cleared the house(ld. No. 34.) As Lemos
walked past Holton, he told her “Hey, come here. Held! No. 35.) Lemos did not respond and
continued to walk away.ld.) Holton then ran up behind Lemos, grabbed her, and brought he

the ground® (Id. No. 36.) Once Lemos was on the groune, sbntinued to scream and resist.

° Plaintiff asserts that Holtadid not possess suehbelief. (d. No. 27.)

¢ Defendants contend that the situatiors weerefore volatile and dangerous for the
officers. (d. No. 31.) Plaintiff disputethat characterization.ld()

to

” Defendants contend that Holton feared that if Lemos returned to the house she could ar

herself, flee, barricade herself inside aomyriad of other possibilitiesld( No. 34.) Plaintiff
disputes that Holton hadgenuine, reasonable fear that Lemos would so &t (

8 Plaintiffs contend that Htwn grabbed Lemos by the backtb& neck, picked her up off
the ground, threw her into the ground face-fiastg rubbed her face into the graved. No. 36.)
Defendants aver that Holton ran up behind Lemos and grabbed her left wrist with both of his
hands, Lemos pulled her left arm to the right amdted to get away from Holton and prevent hin
from handcuffing her. Id. No. 36.) Defendants also aveatlhemos was taken to the ground to
decrease the chance of injuryhter, the offices, and otherdd(No. 37.) Plaintiff argues that
Holton took Lemos to the ground to hurt held.X

4
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(Id. No. 38.) She had her hands underneath ey Bnd refused to put her hands behind her

back® (Id.) Holton managed to get on top of Lemos, straddling her with one knee on each side o

her body, and finally managed to handcuff hed. lo. 39.) Lemos’s mother ran up to Holton
and kicked him and grabbed the back of his céflaiid. No. 40.) Holton yelled “Get off me. Get
back!” and pushed up to try to get her off of hirtd. No. 41.) Deputy Dillion took control of
plaintiff's mother and pulled her off.ld.) Approximately ten minutes elapsed from the time
Deputy Holton arrived and first contacted Lenmshe time Holton finally gained control of
Lemos. (d. No. 42.) Holton asked Lemos if she wasiiad and she responded with an expletiv
and laughed. I14. No. 43.) Lemos was transported te tiospital for medical clearance, where
she told Holton that she had drank three Jack Daniels and colas that rightNo. 44.) During
the physical confrontation withbemos, Holton’s hat fell offrad his body worn camera detached
from his shirt. [d. No. 45.) Because of the incident, Hwoitsustained injuries to his left knee ang
the right side of his neck.Id()

On August 31, 2016, Lemos was convicted by afaryiolating California Penal Code
Section 148(a)(1).1d. No. 48.) The instructions providedatithe jury find each of the following

elements beyond a reasonable doubt:

1. Deputy Marcus Holton was a peadéazr lawfully performing or
attempting to perform his ties as a peace officer;

2. The defendant willfully resisted, obstructed, or delayed Deputy
Marcus Holton in the performance or attempted performance of

° Defendants aver that Holton did not knawvether plaintiff had a weapon in her
waistband. Id. No. 38.) Plaintiff charactizes this belief as unreasdr@ given Lemos’s attire of

yoga pants. 1¢.)

10 Defendants say Lemos’s mother kicked Holton in the face and shoulder area and
grabbed his collar to try torevent Lemos’s arrestld( No. 40.) Plaintificontends that her
mother kicked Holton in his backside with a sarddbot and grabbed hisltar in order to pull
him off of Lemos. Id.)

11 pefendants contend that Lemos also told étothat her sister Karli, the female subjec
and Balestrini were involved in a domestidated incident, althougho physical altercation
appeared to have occurredd.(No. 44.) Plaintiff disputes thisharacterization and says that she
told Holton that the couple had been “bickeriragid that there had been nothing physical betwe
them. (d.)

11%
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those duties; AND

3. When the defendant acted, she knew, or reasonably should have
known, that Deputy Marcus Holtamas a peace officer performing
or attempting to perform his duties.

(Dkt. No. 70-1, Exhibit A at 9-10.With respect to the first element, the judge further instructec
that “[a] peace officer is ndawfully performing his or her dies if he or she is unlawfully
arresting or detaining someoneusing unreasonable or excesdimee in his or her duties.”ld.
at 10.) With respect to the second elementcthugt provided four alt@ative theories by which
the jury could find Lemos guilty, namely that she: (1) made physical contact with the deputy i
was trying to open the truck door; (2) placed ektsetween the deputy and the female subject;
(3) blocked the deputy from opening the truck daad seeing or speaking with the female
subject; and (4) pulled away from the deputytblowhen he attempted to grab held.X The
court further instructed the jury that they abuabt find Lemos guilty unless they all agreed that
Lemos committed at least one of these alleged dadtNg. 49.)

The jury unanimously found Lemos guilty aneédsa general verdict forms, which did not
require the jury to specify which theory or thies they agreed-upon witkspect to the second
element. id. No. 50.)

I. LEGAL STANDARD

Summary judgment is proper ete the pleadings, discovennd affidavits demonstrate
that there is “no genuine disputetasany material fact and the maxas entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(a). A dispiggenuine if it could reasonably be resolved in
favor of either party Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). A factis
material where it could affect the outcome of the céde.

The party moving for summary judgment has ithitial burden otiemonstrating the
absence of a genuine issue of material fath @ essential elemeof the nonmoving party’s
claim. See Celotex Corp. v. Catre#t77 U.S. 317, 323-24 (1986). Once the movant has made
this showing, the burden shifts to the nonmopagty to identify specific evidence showing therg
is a genuine issue of material fact for trid. If the nonmoving party cannot do so, the movant

“is entitled to . . . jJudgment as a matter of lagcause the nonmoving pahss failed to make a

hS h
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sufficient showing on an essential element of her cask.(internal quotations omitted).

On summary judgment, the court draws all oeable factual inferences in favor of the
nonmoving party.Anderson477 U.S. at 255. “Credibility determinations, the weighing of the
evidence, and the drawing of legitimate inferences from the facts are jury functions, not thosg
judge.” Id. However, conclusory and speculativdaiteeny does not raise gemg issues of fact
and is insufficient to defeat summary judgme®ee Thornhill Publ'g Co., Inc. v. GTE Carp94
F.2d 730, 738-39 (9th Cir. 1979).

1. ANALYSIS

Defendants aver that Lemos’s excessivedalaims under Section 1983 necessarily
implicate the validity oher criminal conviction for violatin of California Penal Code Section
148 for resisting, obstructing, orldging Holton in the performanag attempted performance of
his duties, and therefore,hdaims are barred by tit¢eckdoctrine. (MSJ at 8.) When a plaintiff
“seeks damages in a [Section] 1983 suit, the distaatt must consider whether a judgment in
favor of the plaintiff would necessarily imply tievalidity of his conviction or sentence; if it
would, the complaint must be dismissed unlesplaatiff can demonstratiat the conviction or
sentence has already been invalidadteHeck 512 U.S. at 486-87. Therefore, “if a criminal
conviction arising out of the same facts standakiafiundamentally incomgtent with the unlawful
behavior for which [S]ection 1983 damagessuoaght, the 1983 action must be dismissed.”

Cunningham v. Gate812 F.3d 1148, 1153 (9th Cir. 2002)t@rnal citation omitted).

12 Notably, the Supreme Court liteckcited to the following as an example of “a [Section

1983 action that does not seek dgesadirectly attributable twonviction or confinement but
whose successful prosecution wonktessarily imply that the plaintiff's criminal conviction was
wrongful” and as a result “tH&ection] 1983 action will not lie”:

An example . . . would be the following: A state defendant is convicted of

and sentenced for the crime of résig arrest, defined as intentionally

preventing a peace officer from effectingaaful arrest . . . . He then

brings a § 1983 action against theeating officer seeking damages for

violation of his Fourth Amendment right to be free from unreasonable

seizures. In order to prevail ihis 8 1983 action, he would have to

negate an element of the offertgavhich he has been convicted.
Heck 512 U.S. at 503 n. 6 (emphasis in original).

7
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Under Section 148(a)(1), “[tlhe legal elemeots violation . . . are as follows: (1) the
defendant willfully resisted, delayed, or olostied a peace officer, (2) when the officer was
engaged in the performance of his or her duéied, (3) the defendant knew or reasonably shoul
have known that the other person was a peace offitgaiged in the performance of his or her
duties.” In re Muhammed C95 Cal.App.4th 1325, 1329, 116 Cal.Rptr.2d 21 (2002) (citations
omitted). A conviction under Section 148(a)(1h ¢ee valid even if, during a single continuous
chain of events, some of the officer’'s conduct was unlawfolunt v. City of Sacramenté3
Cal.4th 885, 76 Cal.Rptr.3d 787, 183 P.3d 471 (2008)s sufficient for a valid conviction
under [Section] 148(a)(1) that at some time dyaricontinuous transaction’ an individual
resisted, delayed, or obstructed an officer wherofficer was acting lawfully. It does not matter
that the officer might also, at some other tiduging that same ‘continuous transaction,” have
acted unlawfully.” Hooper v. County of San Diegé29 F.3d 1127, 1132 (9th Cir. 2011).

The Ninth Circuit has “recognizetiat an allegatin of excessive force by a police officer
would not be barred biyleckif it were distinct temporally ospatially from the factual basis for
the person’s conviction.Beets v. County of Los Angelé§9 F.3d 1038 (9th Cir. 2012) (citing
Smith v. City of HemgB94 F.3d 689, 695 (9th Cir. 2005)$tated differently, &leckbar does not
lie when the conviction and the Section 1983 clamnbased on different actions that occurred
during “one continuous transactionSee Hooper629 F.3d at 1133. Thus, Beetsthe Ninth
Circuit found that one could neeparate the criminal actions that formed the basis of the
underlying conviction and the alleged use of exeeskirce because it was the officers’ use of
force “that brought an end” to the criminal activitgeets 669 F.3d at 1044-45. By contrast, in
Hooper, the defendant officer’s allegede of excessive force occurrafter he had already
gained control over the plaifftand had “gotten both of Hoopge hands behind her back.”
Hooper, 629 F.3d at 1129. Only after Hooper had “stappsisting when [the officer] instructed
her to do sol[,]” did the officer instruct his depaent issue canine to “[clome here[,]” after which
the dog bit and held Hooper’s head, resultintpgs of large portionsf Hooper’s scalpld.

Based on this distinction, the Ninth Circuithlooperdetermined that the criminal conduct of the

underlying conviction and the alledjese of excessive force wekfferent actions during one
8
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continuous transaction.ld. at 1134 (internal quotatiommsnitted). Moreover, the court
emphasized that a jury verdict, unlike a plegcessarily determines the lawfulness of the
officers’ actions throughout thehsle course of the defendantsnduct,” so that a subsequent
Section 1983 excessive foraetion brought by the defenddmtould necessarily imply the
invalidity of his conviction.”ld. at 1045 (internal quotation marks omittéd).

Here, it is undisputed that the jury found thimtiton did not use “excessive force” when h

engaged in his duties, i.e. the first elem&ritemos’s Section 148(&pnviction. As inBeets the

jury that convicted Lemos was required to find “that: 1. Deputy Marcus Holton was peace officer

lawfully performing or attempting to perforhis duties as a peace office . . . Se€Dkt. No. 70-
1, Exhibit A at 9.) The jury could not sod in circumstances where Holton was “unlawfully
arresting or detaining someoneusing unreasonable or excesdiwee in his . . . duties.See id.
at 1014

Thus, aHeckbar would not lie if the basis fthhe Section 1983 claim “were distinct
temporally or spatially from the factual basis floe person’s convictiondr Section 1983 claim
and the conviction were based on differenicas that occurred dumg the one continuous
transaction. The Court finds that the undispdi#ets of this case do netipport either approach.

The Court finds that plaintiff's conduct ofsisting, obstructing, or delaying Holton in his

performance of his duties continued for the 10-nameriod, that is, it began when Lemos first

13 SinceBeets courts in this district have heldaiha Section 148(a)tonviction obtained
by jury verdict barred a subsequent {88t 1983 action for excessive forc&ee Lozano v. City of
San PablpNo. 14—cv-00898-KAW, 2014 WL 4386151, at *6[NCal. Sept. 4, 2014) (“The
jury verdict in the stateaurt proceedings brings thisise squarely in line witBeets’); Tarantino
v. City of ConcorgdNo. 12—cv—-00579-JCS, 2013 WL 3722476, at *3 (N.D. Cal. July 12, 2013)
(holding that plaintiff's convictins at trial for assdtuon a peace officer andolation of section
148(a)(1) barred plaintif§ excessive force claims where jhgy made special findings that
plaintiff “initiated a phystal altercation” with the officers dri'did not act in self-defense”Box
v. Miovas No. 12-cv-04347-VC (PR), 2015 WI192273317, at *6 (N.D. Cal. April 28, 2015)
(“The facts in this case are like thoseBieets Box was found guilty of violating § 148(a)(1) by a
jury. ... Therefore, pursuant Beets Box’s claim for excessive force is barredHbyck™ In
Kyles v. BakerJudge Orrick adopted this reasonindnadd that because a plaintiff was convicted
by a plea of no contest, not by a jury trial, his conviction did not necessarily determine the
lawfulness of the officers’ actions throughout thihole course of plaintiff's conduct. 72
F.Supp.3d 1021, 1037 (2014).

14 See also Beet$69 F.3d at 104%3:0zang 2014 WL 4386151, at *6faranting 2013
WL 3722476, at *5Box 2015 WL 192273317, at *6.
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inserted herself between the officer anel tipen vehicle door and did not cease until Holton
gained control of Lemos after taking hetthh@ ground and placing her in handcuffSedDef.
Reply Statement Nos. 18-42.) Throughout theraaon Lemos continued to scream at Holton
and failed repeatedly to comply with his instructionSed e.g., idNos. 24, 28, 29, 31.) The
situation was exacerbated by her mother’s conduct and interference. Given plaintiff's and he
cohorts’ continuous screamingdprovoking, with respect to Holt’s actions, the Court finds no
temporal or spatial distinction or otheipseation between the conduct for which Lemos was
convicted, by a jury, and the conduct which fothmes basis of her Section 1983 claim. Holton di
not bring the situation under control until he brought Lemos to the ground and secured her h
(See idNos. 39, 42.) Lemos has not and cannot allegeHolton used excessi force thereafter.
Accordingly, forHeckpurposes, the Court finds Holton’siaas to form one uninterrupted
interaction and the jury’8nding that he did not use excessfaece would be inconsistent with a
Section 1983 claim based on an event from thaesancounter. Accordingly, the Court finds tha
Lemos’s claims are barred by tHeckdoctrine.

V. CONCLUSION

For the reasons st above, the Cou@RANTS defendants’ motion for summary

judgment.

This Order terminates Docket Numbers 60 and 73.

WW

Y VONNE GONZALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE

T 1SS0 ORDERED.

Dated: January 29, 20!
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