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DANIEL R. PESTANA,

V.

CALIFORNIA STATE COURT SYSTEM, WITH PREJUDICE

et al.,

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

Case No0.15-cv-05294-JSW

Plaintiff,

ORDER RULING ON PENDING
MOTIONSAND DISMISSING CASE

Re: Dkt. Nos. 115-124

Defendants.

Now pending before the Court are the followingtimas to dismiss, including joinders in

other Defendants’ motions permitted by the Court's November 7, 2016 order:

Docket No. 115: motion to dismiss the Second Amended Complaint (“SAC”) file

by Defendants Christy Pierce and Joaathaba (the “County Defendants”);
Docket No. 116: joinder of Defendant JohncRims, Ph.D (sued as Dr. Rioches) in
the County Defendants’ motion;

Docket No. 117: motion to dismiss the SAC filed by Defendants Holy Spirit Par
School, Marcia Greene, Mary Reahd The Roman Catholic Bishop of
Sacramento, a corporation sole (sued as Sacramento Archdiocese);

Docket No. 118: motion to dismiss or strike the SAC filed by Defendants
Sutterville Pre School, Incorporated (dwes Sutterville Preschool) and Kim Toze
(sued as Kim Tozar), and joindertimee County Defendants’ motion;

Docket No. 119: motion to dismiss tBAC filed by Defendant Kathryn Jaeger,
Ph.D., and joinder in the County Defendants’ motion;

Docket No. 120: motion to dismiss the GAiled by Defendant City of Concord
(sued as Concord Police Department), and joinder in the County Defendants’

motion;
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e Docket No. 121: motion to dismiss the GAiled by Defendant Sandra Lusich, ang
joinder in the County Defendants’ motidn;

e Docket No. 122: motion to dismiss fildy Defendants Joyce Cram, Edward G.
Weil; and David B. Flinn (collectively, “Judicial Defendants”), and joinder in the
County Defendants’ motion;

e Docket No. 124: joinder of Defendant mlizabeth H. Braunstein in the County
Defendants’ motion and in Dr. Rochios’ tram to dismiss on the basis of absolute
judicial immunity;

The Court has carefully reviewed all partipgpers on each motion and considered the
arguments and the relevant legal authorithe Court finds that all pending motions are
appropriate for decision withoutadrargument, and denies Plaintiff's request, in his opposition,
for oral argumentSeeN.D. Cal. Civil L.R. 7-1(b). Good cause appearing, the Court hereby
GRANTS all pending motions to dismiss.

BACKGROUND

The following facts are taken from the SAC as$umed to be true for purposes of this
motion. (Dkt. No. 113.) Plaintiff &ges that he is the fatherathild and that Defendant Sandre
Lusich is the mother of the child. The couplenfed an “intimate partnership for the purpose of
creating a child and family.”ld. 1 47.) In 2008, however, theuple separated. The separation
was initially amicable, but subsequently becdess so. Defendants each are alleged to have a
role in the custody battle that ensued. UltishatPlaintiff was dissatigfd with the resulting
custody arrangement, and with his treatment by thets and others involved with the custody
and education of the child.

In a September 12, 2016 order, the Court gchatiepending motions to dismiss the First
Amended Complaint (“FAC”). The Court disssied Defendants State@dlifornia, California
State Court System, and JeffreyHuffaker without leave to ameé. The Court also denied leave

to amend Plaintiff's claims for monetary damaggainst Defendants Cram, Weil, and Flinn. Th

! The Court GRANTS the JudiciBlefendants’ request for judiciabtice of an opinion of the
Court of Appeal of the State of California. (Dkt. No. 123.)
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Court granted Plaintiff leave to amend his remaining claims.

On November 3, 2016, Plaintiff filed the SAChe facts alleged in the SAC are similar tg
those alleged in the FAC. The primary charajhough not the only ongs the addition of
argumentative statements regarding the Court’d kegmlysis in the prior order of dismissal.
Plaintiff again alleges sixteen causes of actibe. claims, among other things, error in the
California State Court’s rulingsgainst him, as well as fraud and conspiracy by Defendants in
connection with the custody proceegs. Additionally, he alleges thidte family court system of
the State of California discriminates against fathers such as himself.

In the SAC, Plaintiff dropped the followirdefendants who had been named previously:
Dana Santos, Jeffrey D. Huffaker, the Condeatice Department, the County of Contra Costa,
the City of Martinez, and MiriarBodin. He named nineteen dedlants, including the State of
California and the California S&Court System (including isamily Law Division and Child
Custody Recommending Counselors, named in Flartomplaints as Court Mediators), who
had been dismissed without leave to amer@h November 7, 2016, the Court filed an order
setting a schedule for responses to the SAC, in which the Court clarified that Defendants ne¢

respond to claims in the SAC that had previolglgn dismissed without leave to amend, even i

Joll

those claims were included in the SAC. The Court also encouraged Defendants to join in each

other’s briefs rather than filg duplicative arguments. Defendafited the motions to dismiss
listed above. Plaintiff failed timely to nesnd to the motions, but on March 1, 2017, the Court
granted his administrative motion for leave to fleuntimely response. Defendants have replie
and all pending motions are now fully briefed.

The Court shall address additionattiaas necessary in its analysis.

2 In the SAC, Plaintiff “respectfully asks the@@t to consider the list of Defendants in this
particular case” because the “®taf California and the StateoGrt system determine the training
and education of all the other deflants” and are responsible for ta@ts. Plaintiff also asks the
Court to reconsider the dismissdlclaims for monetary damagesaaust the Judicial Defendants.
The Court DENIES these requests for the reas@pkined in the September 12, 2016 order of
dismissal.

3 Plaintiff does not assert, and has waived, @mtention that the Court Mediators were not
dismissed without leave to amend as part of tHédDaia State Court System. Even if this were
not so, the analysis of this order wob@pply equally to the Court Mediators.
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ANALYSIS

A. Legal Standards Applicableto the Motionsto Dismiss.

A motion to dismiss is proper under FederaleRaf Civil Procedue 12(b)(6) where the
complaint fails to state a claim upon which retiah be granted. TheoGrt’s “inquiry is limited
to the allegations in the complaint, which areegted as true and construed in the light most
favorable to the plaintiff.”"Lazy Y Ranch LTD v. Behrer®l6 F.3d 580, 588 (9th Cir. 2008).
Even under the liberal pleadings standard of B(#&(2), “a plaintiff’s oltigation to provide the
‘grounds’ of his ‘entitle[ment] to relief’ reqtes more than labels and conclusions, and a
formulaic recitation of the elememnt$ a cause of action will not doBell Atlantic Corp. v.
Twombly 550 U.S. 544, 555 (2007) (citiiRppasan v. Allain478 U.S. 265, 286 (1986)).

Pursuant tad’'wombly a plaintiff must not merely allegwnduct that is conceivable but
must allege “enough facts to state a claimeteef that is plausible on its faceld. at 570. “A
claim has facial plausibility when the Plaintiff pleafdctual content that allows the court to draw
the reasonable inference that the Defendalible for the misconduct allegedAshcroft v.
Igbal, 556 U.S. 662, 678 (2009) (citifigvombly 550 U.S. at 556). From these decisions, the
following “two principles” arise: “First, to be etigd to the presumption of truth, allegations in a
complaint or counterclaim may not simply redie elements of a cause of action but must
contain sufficient allegations ahderlying facts to give fair tice and to enable the opposing
party to defend itself effectively. Second, the dattllegations that artaken as true must
plausibly suggest an entitlementr&dief, such that it is not unfato require tle opposing party to
be subjected to the expense cfadivery and continued litigation Starr v. Baca652 F.3d 1202,
1216 (9th Cir. 2011)see also McHenry v. Renrg&4 F.3d 1172, 1177-78 (9th Cir. 1996) (a
complaint must make clear “who is being suedwhat relief, and on what theory, with enough
detail to guide discovery”).

As a general rule, “a district court may moinsider material beyond the pleadings in rulin
on a Rule 12(b)(6) motion.Branch v. Tunnell14 F.3d 449, 453 (9th Cir. 1994)erruled on
other grounds, Galbraith v. County of Santa Cla387 F.3d 1119 (9th Cir. 2002) (citation

omitted). However, documents subject to judicial notice may be considered on a motion to
4
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dismiss. In doing so, the Court does not conaenotion to dismiss to one for summary
judgment. See Mack v. South Bay Beer DistritO8 F.2d 1279, 1282 (9th Cir. 1986Yyerruled
on other grounds b#storia Fed. Sav. & Loan Ass’n v. Solimis®1 U.S. 104 (1991). For
example, the Court can take judicial notice @& @xistence of public records or court documents
but it may not take judicial notice dfsputed facts in those documeng&ee, e.g., Lee v. City of
Los Angeles250 F.3d 668, 689-90 (9th Cir. 200Hptel Employees and Restaurant Employees
Local 2 v. Vista Inn Management C893 F. Supp. 2d 972, 978 (N.D. Cal. 2005); Fed. R. Evid.
201.
The Court construgzo sepleadings liberally and, howevigrartfully a pro se complaint
is pled, holds it to less stigent standards than formal pleadings drafted by lawylevembly
550 U.S. at 570 (quotingstelle v. Gamble429 U.S. 97, 106 (19769ee alsdErickson v.
Pardus 551 U.S. 89, 94 (2007). However, whdre allegations in a complaint are
“argumentative, prolix, replete with redundancy &ardely irrelevant,” the complaint is properly
dismissed for failure to comply with Rule 8(&ylcHenry v. Renne84 F.3d 1172, 1177, 1178-79
(9th Cir. 1996)see also Nevijel v. North Coast Life Ins. &Gh1 F.2d 671, 673-74 (9th Cir. 1981
(affirming dismissal of complaint that was “verbosenfusing and almost entirely conclusory.”).
If the allegations are insuffient to state a claim, a costiould grant leave to amend,
unless amendment would be futilBee, e.g. Reddy v. Litton Indus., J®d2 F.2d 291, 296 (9th
Cir. 1990);Cook, Perkiss & Liehe, Inc. v. N. Cal. Collection Serv., 19t1 F.2d 242, 246-47 (9th
Cir. 1990).
B. ThisCourt Lacks Subject-Matter Jurisdiction to Review State Court Decisions.
Defendants contend that this Court laskbject-matter jurisdiction over this action,
because it is an attempted coltateattack on rulings, orders apigments of the Contra Costa
County Superior Court. It is well established ttealeral district courts, sh as this Court, are
without subject-matter jurisdicticio review state court decisigrend state court litigants may
therefore obtain federal review only by filingatition for a writ of cerorari in the Supreme
Court of the United States. Thigle is referred to as tliRooker-Feldmamwmloctrine, after two

Supreme Court decisions settingtfothe controlling principlesSee District of Columbia Court
5
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of Appeals v. Feldmad60 U.S. 462, 486-87 (198FRpoker v. Fidelity Trust Cp263 U.S. 413,
416 (1923).

“Rooker-Feldmarars any suit that seeks to disraptundo’ a prior sate-court judgment,
regardless of whether the state-court proceedingdetbothe federal-court plaintiff a full and fair
opportunity to litigate her claimsBianchi v. Rylaarsdan834 F.3d 895, 901 (9th Cir. 2003)
(quotation omitted). ThRooker-Feldmarmloctrine “is confined to cas of the kind from which
the doctrine acquired its name: cases brought by tate losers complaining of injuries caused
by state court judgments rendered before theictisourt proceedings commenced and inviting
district court review and repgion of those judgments.Exxon Mobil Corp. v. Saudi Basic
Industries Corp.544 U.S. 280, 284 (2005).

In addition to appeals #t are labeled as sudRpoker-Feldmamlso prohibits district
courts “from exercising subject matter jurisdiction o&esuit that is a de facto appeal from a stat
court judgment.”Kougasian v. TMSL, Inc359 F.3d 1136, 1139 (9th Cir. 2004). A case is a
“forbidden de facto appeal” whenasing party “in state court bringssuit in federal district court
asserting as legal wrongs the g#ély erroneous legal rulings thfe state court and seeks to
vacate or set aside the judgment of that cousioel v. Hall 341 F.3d 1148, 1156 (9th Cir. 2003).

This Court’s lack of jurisdiction extends ®sues that are “inextricably intertwined” with
the de facto appeald. at 1157-58. If the claims are inexaldy intertwined, then the district
court is in essence being called uponetiaiew the state court decisioBee Feldmame60 U.S. at
483-84 n.16. Claims are generally itrgcably intertwined when thdistrict court must scrutinize
both the challenged statute or raled the state court’s applicati of that statute or ruleéSee
Noel 341 F.3d at 1158.

In his opposition to the motions to dismiss the SR@jntiff asserts that he is “not seeking
federal review of a state court custody ortierjs seeking protectiasf his Constitutionally-
protected due process aparental rights; which State courtaitinely fail to do. [And the State
courts in this case failed to do](Opp. at 5, 1 9 (emphasis inginal)). Likewise, in the SAC,

Plaintiff alleges:
Plaintiff is seeking that this court find that the trial court acted with
prejudice and violated Plaintiff's Constitutionally-Protected Parental

6
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Rights.  Plaintiff is not merely seeking orders restoring full
parenting privileges that existguior to the States intervention, a
reversal of parenting peds and make-up timenter alia, as listed
by this court in its recent Order. . . .

Plaintiff is seeking relief, in his particular case regarding
discrimination ; in this presidemsic] setting case. These requests
are spelled out clearly with exampleswhat the trial courts did to
Plaintiff in his specific case and sereely asexamplesf what trial
courts in the State of Californido on a regular basis to Fathers,
witnessed by Plaintiff. . . .

Plaintiff alleges that no ordinargerson of reasonablsensitivities
could come to any other conclusiother than the trial court acted,
sua sponte with passion and prepadito Plaintiff's detriment

granting more parental rights tthe Defendant/Mother without
reason nor just cause.

(SAC, Preliminary Statement, at 3-4 (emphasis igial).) Additionally, in his prayer for relief,
Plaintiff requests an “order foredlaratory relief determining righés between the fdees together
with a finding of unconstitutionality as to theogesses and provisions described in this pleading
as well as, finding that the trail [sic] courted with prejudice and violated Plaintiff’s
Constitutionally-Protected Parental Rights” in éida to other monetary and injunctive relief.
(Id. at 33, 1 164.)

The Court finds that while Plaintiff has remalvgome of the specific statements identified
in the prior order of dismissal that most traargmtly sought review of the state court action, the
amendments do not change the esabnature of this case. Theaglamen of this action is that
the state courts, and others in connection wiimthdiscriminated againBfaintiff in adjudicating
his custody dispute, and Plaintdéeks this Court’s review of the state court’s orders and final
adjudication of various issues. The Court finds teatew of all of Plaintiff's claims against all
Defendants would require this Cotw analyze whethehe state court wrongly decided the family

law, contempt, and sanctions issues discusst#teiRAC. The more general constitutional claim

)

set forth in the SAC are inextricably intertwtherith Plaintiff's claims of systematic gender

discrimination in the state court proceedings to which he was a pantyheH@asons explained

1%

more thoroughly in the prior order of dismissag thourt finds that Plaintiff's attempt to frame hig
claims as more general and not only related t@Wwis action is a “fig leaf for taking aim” at the

state court’s alleged errors in his ca€moper v. Ramo¥04 F.3d 772, 782 (9th Cir. 2018ge
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alsoWorldwide Church of God v. McNai805 F.2d 888, 892-93 (9th Cir. 1986) (holding that
district court could noteview constitutional claims becausey were inextricably intertwined
with review of “the stateaurt’s decision regarding applioan of the plaintiff's federal
constitutional theories to the particular factuatemstances of this case”). The Court also finds
that to the extent Plaintiff has tried to plead aroundRbekerFeldmanbar by generalizing his
arguments to include alleged harms to other pebgldéacks standing to sext those claims and
may not represent any individuals other than hims&#.discussed in th€ourt’s prior order and,
extensively, in Defendants’ motions to dismiss, ml#ialso fails to stata claim, especially for
any cause of action that could circumvBoibkerFeldman SeeFed. R. Civ. P. 8(a), 12(b)(6).
Accordingly, the Court grants Defendants’ motions to dismiss on the bd&mokér-
Feldman See Ignacio v. Armstrond53 F.3d 1160, 1165-66 (9th Cir. 2006) (affirming dismisse
underRooker-Feldmarmf federal court challenge to state court determination of domestic actiqg
Having determined that the SAC must be dismissed URdeker-Feldmanthe Court does
not reach Defendants’ alternagiarguments for dismissal.
C. The Court Denies Further Leaveto Amend.
The Court has discretion to dismsigh or without leave to amend.opez v. SmitH203
F.3d 1122, 1126-30 (9th Cir.2000) (en banc). Leavwemend should be granted if it appears
possible that the defects in the complaint coulddreected, especially & plaintiff is pro seld.
at 1130-31see also Cato v. United Stat@® F.3d 1103, 1106 (9th Cir.1995) ( “A pro se litigant
must be given leave to amend his or her complaimd,some notice of its deficiencies, unless it i
absolutely clear that the deficiencies a&# ttomplaint could not be cured by amendment.”)
(citation omitted). However, ififter careful considetian, it is clear that a complaint cannot be
cured by amendment, the Court may dismiss without leave to an@atd. 70 F.3d at 1005-06.
Five factors are frequently used to assessther leave to amend should be granted:
(1) bad faith, (2) undue delay, (3) prejudiceite opposing party, (4) futility of amendment; and
(5) whether plaintiff has preausly amended his complainAllen v. City of Beverly Hills911
F.2d 367, 373 (9th Cir.1990) (citilgscon Properties, Inc. v. Mobil Oil C&866 F.2d 1149, 1160

(9th Cir.1989)). “The district court’s discretiom deny leave to amendpsrticularly broad where
8
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plaintiff has peviously anended the @amplaint.” Ascon Projgrties, 866F.2d at 1160see also
Chodos v. WasPubl’'g Ca, 292 F.3d92, 1003 (&n Cir. 20@). Futility alone may le grounds fo
denying leaveto amend.See Steckmrav. Hart Brewing, Inc, 143 F.3d 293, 1298 (¢h Cir.199§.

Having carefully onsidered thse factorsthe Court fnds that further amenchent would
be futile. TheCourt prevously grante leave to enend, afteexplaining te deficiences of the
FAC to Plaintif. The Caurt also exphined that tke large nunber of Defexdants andrhe nature of
Plaintiff's claims mean tht substantibprejudice ¢ Defendats is createdby allowing Plaintiff to
amend the coplaint. TheCourt cautbned Plaintif that future opportunites to amed would be
unlikely. Plantiff had anple notice é the need tanclude allpossble fads in the SAC. Upon
review of theSAC and theparties’ brefs, the Cout now con¢udes that tb pleadingof additional
facts, consistet with thos already pld, would nd change th legal analgis applicalbe to these
clams. This s particulary so becausthe Court las carefullyreviewed be other grands raised
in Defendantsmotions todismiss, ad finds that bey, too, ae meritoriots and wouldprovide an
alternative bass for dismssal of all ciims againsall Defendints. Accodingly, theCourt will
deny further leave to amed.

CONCLUSION

For theforegoing easons, th€ourt GRANTS all perling motiors to dismisswith
prejudice. (Ckt. Nos. 115122, 124.)

The Qurt also GRANTS the ddicial Defendants’ regest for judcial notice. (Dkt. No.
123))

All claims agains#ll defendams are dismased. The Gurt DENIES Plaintifffurther leave
toamerd. The Court willissue a sepate judgmat, and theClerk shall ¢ose the file.

IT 1SSO ORDERED.
Dated: Septmber 15, 207

N\ N fouy Ali
JEFPREY/S. WHITE
United States District Tudge




