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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

CaseNo. 15-cv-05803-YGR

IN RE NIMBLE STORAGE SECURITIES
LITIGATION ORDER GRANTING MOTION TO DISMISS

Re: Dkt. No. 141

Plaintiff Arkansas Teacher Retirement System, as lead plaintiff, brings this consolidats

third amended complaint against defendants NirSitbeage, Inc. (“Nimble”), Suresh Vasudevan

Anup Singh, Varun Mehta, and Dan Leary for alleged violations of the federal securities laws.

(Dkt. No. 139, “TAC.”) Specifically, plaintiff claim¢hat all defendants viated section 10(b) of
the Exchange Act and Rule 10-b5 promuldateereunder for allegedly making fraudulent
statements regarding Nimble’s prospects famahcial condition between November 24, 2014 an
November 19, 2015 (the “Class PetipdAdditionally, plaintiff brings control person claims
against defendants Vasudevan and Singhrusetgion 20 of the Exchange Act.

The Court has twice dismissed plaintiff's complaiht its order dismissing plaintiff's
second amended complaint, the Court found thaanpif had failed to kege adequately that
defendants misled the public by: (a) failingriéorm investors that Nimble’s commercial
segment was weakening throughout the Class Pbpduggesting that Nimble’s enterprise
segment was growing while simultaneously missifying commercial clients as enterprise
clients; and (c) informing the public that NimbEmained on-track to “breakeven” while knowing
that its commercial and enterprisegments were struggling. T@eurt dismissed with prejudice
plaintiff's claims relating to dendants’ statements about Nimkleommercial segment prior to

August 25, 2015, and gave leave to amend as teethaining claims. Specifically, with respect

! Plaintiff's first complaint focused on alleiigns that defendants misled the public by
failing to disclose Nimble’s: (i) limiting itswestments in Sales and Mating (“S/M”); (ii)
diversion of investments from itdmmercial segment to its enterprise segment; and (iii) failure
penetrate clients for its enterprsegment in a meaningful fashion.
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to statements regarding the enterprise segmenCalairt gave leave to amend to the extent that
plaintiff could adequately allegbat defendants’ reclassificatis of certain clients were both
fraudulent and disclosed to the puBlic.

Now before the Court is defendants’ motion to dismiss the ¥A@ving carefully
reviewed the pleadings, the papers and etshgaibmitted on this motion, and oral arguments
heard on September 26, 2017, and for the reasrferth more fully below, the COUBRANTS
defendants’ motion anli svisseswiITH PREJUDICE plaintiff's TAC.*

. DiscussiON

A. SECTION 10(B) AND RULE 10B-5CLAIM

Defendants raise the following grounds upon wihingy argue plaintiff's claims should be
dismissed: (i) plaintiff has faiteto plead with particularityrey false or misleading statements;
(ii) certain statements are forward-lookingdegprotected by the Private Securities Litigation
Reform Act’s (the “PSLRAS”) safparbor; and (iii) plaitiff has failed to plead a strong inference
of scienter. Because the Courtds that plaintiff has yet againilisd to plead with particularity

that any of the alleged statements are falsaisleading, the Court neexbt address specifically

2 With regard to statements indicating thémble was “on track” to meet certain goals,
the Court found that whether sustatements were actionable woutkk and fall with the first two
categories of statements regarding the commercial and enterprise segments.

% The Court adopts the backgnd section and discussion ohgeal legal standards in its
order granting defendants’ motion to dismiss th&t fmended complaint, and includes additiong
facts and allegations as necessary hereee kt. No. 113.)

* In connection with their motion to dismistefendants submitted a request for judicial
notice (“RJIN”) for the following documents (Dkt.oN143): (i) Exhibit A, excerpts of Nimble’s
Form 8-Ks filed with the Securities and Eacige Commission (“SEC”), dated November 25,
2014, February 26, 2015, May 26, 2015, August 25, 2015, and November 19, 2015; (ii) Exhi
excerpts of Nimble’'s Form 10-K filed witheéifSEC, for period ending January 31, 2015; (iii)
Exhibit C, excerpts of Nimble’s earnings calisted November 25, 2014, February 26, 2015, M
26, 2015, and August 25, 2015; (iv) Exhibit D, excergdtNimble’s Form 10-Qs filed with the
SEC, for the quarters ended July 31, 20146, 2015, and July 31, 2015; (v) Exhibit E,
Daniel Leary Forms 4s between March 11, 28td October 21, 2015; (vi) Exhibit F, Varun
Mehta Forms 4s between March 11, 2014 amqute®eber 11, 2015; (vii) Exhibit G, Anup V.
Singh Forms 4s between February 28, 2014 axkmbber 1, 2015; and (vii) Exhibit H, Suresh

it B

Vasudevan Forms 4s between March 11, 2014 and December 11, 2015. Plaintiff does not oppo:

defendants’ RIN. The Court preusly took judicial notice of #hise same documents in its prior
orders granting defendants’ prior motions to dssn (Dkt. No. 113 at 1-2 n.1; Dkt. No. 134 at 2
n.2.) For the same reasons stated therein, the GeanTsdefendants’ RIN here.
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defendants’ arguments related to the PSLRA bkafbor or scienter, and proceeds with the
analysis below only as to their first ground for dismissal.

In response to the Court’s order dismissirgmilff's second amended complaint, plaintiff
has, generally, alleged that defendants mislegtiblic with regard to statements about the
strength of (i) its enterpridausiness generally and (ii) itsramercial business and enterprise
business, limited to theitld quarter of 2016 (“3Q16". The Court considers whether the new
allegations in the TAC are now sufficient, in ligif the Court’s guidance its previous orders
dismissing plaintiff's claim$.

1. Statements Regarding Nintdys Enterprise Segment

In its prior order dismissing plaintiff's clais pertaining to statements about Nimble’s
enterprise segment, the Couragted leave to amend “only to the extent that plaintiff can
adequately allege that the rassifications were fradulent and such fraudarit reclassifications

were disclosed to the public(Dkt. No. 134 at 8.) Specificgll the Court found persuasive that,

amidst defendants’ general statements regardmgttiength of the enterprise segment, defendants

also provided to the market specific numbggtailing how many clients they had within the

Global 5000, defined as the largé800 enterprises at any given time, and plaintiff failed to allege

that any such numbers were inaccuratd. gt 6—7.) Sales and prbflata, “when accurately
reported, [are] rarely subject maisinterpretation, even if ghdisclosure is accompanied by
generally optimistic statements about the future by corporate officBes.Ih re Verifone Sec.

Litig., 784 F. Supp. 1471, 1481 (N.D. Cal 1992) (furtherrsiahat “[p]rofessional investors, and

® As described in its order on defendantstiomto dismiss the First Amended Complaint
Nimble’s fiscal year ends on January 31 of eagdry Relevant to the claims here, its 2015 fiscal
year ended on January 31, 2015, with each gfugsters (Q1, Q2, Q3, drQ4) ending on the last
day of April, July, and October 2014, and Jan20¥5, respectively. Nimble's 2016 fiscal year
ended on January 31, 2016, and similarly, each quatBng on the last day of April, July, and
October 2015, and January 2016, respectivéhus, 3Q16 would have ended on October 31,
2015.

® Plaintiff also alleges that certain statemesgarding Nimble’s “win rates” and its goal
to breakeven by the end of 4Q16 were misleadewabse they implied that Nimble’s commercia
and enterprise segments were growing arahgtr The Court addresssuch statements as
appropriate within the context defendants’ statements regaglits commercial and enterprise
businesses.
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most amateur investors as well, know how teatige the optimism of aporate executives, who
have a personal stake in the future success of the company”).

Plaintiff, again, does not plead that any @ thsclosed numbers were inaccurate. Rathe
plaintiff offers Confidential Witness (“CW”) 14who corroborates that Nimble was reclassifying
“its top end commercial accounts as enterprise@aats” and avers thaf a Commercial account
was reclassified as an enterprise accountat@iunt would have been counted as a ‘win’ during
that quarter and announced to the market els. 5y TAC § 202.) Plaintiff does not allege
particularized facts demonstrating how these$iwere announced to the market, other than

defendants’ general statementstitogi the success and growth of #r@erprise segment. Plaintiff

argues that the Court should infer falsehood dhag®n CW 14’s declarations regarding reporting

reclassifications as wins, in addition tatstments from CW 3 and CW 8 reporting that
reclassifications were occurringtineir areas to make it appear that the enterprise segment wa
thriving. (d. at 1 202, 204, 207.)

However, plaintiff's theory as to how suchihg” were reported to the market are based
on announcements Nimble made generally abaustitength of the enterprise segment, which
were often accompanied with disclosures regarding the actual numbers of Global 5000 or Gl
500 companies Nimble had added to its roskexthe Court has previously found, in light of
defendants’ disclosure ofd¢hactual numbers of Global 500lents they were acquiring
throughout the Class Period, defendantore general statements of growth are not actionable.
SeeInre Verifone Sec. Litig., 784 F. Supp. at 1481. The Court poesly dismissed these claims
for that very reason, explainingathplaintiff must #ege that the actual numbers disclosed by
defendants were false. As in #scond amended complaint, ptéirstops just short of alleging
the falsity of the numbers disclosed. Fatamce, in an August 25, 2015 shareholder letter,
plaintiff quoted the following language, and inde@in bold and italics thparts which plaintiff
considered false and misleadingCdntinued Enterprise momentumOur penetration of Global

5000 enterprises continues to scaed we now have more than 70 customers within the Glob3g

” CW 14 worked as a field marketing naaer in several regions from 2011 through
January 2017, including in California, Haw#rizona, Nevada, and South Carolina.
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500.” (TAC § 281.) Accordingly, the Court findsattplaintiff has failed to allege any false or
misleading statements regarding Nimble’s enterprise segment, and that further amendment
respect to the same would be futile.

Accordingly, the CourGRANTS defendants’ motion anidi SMI1SSESWITH PREJUDICE
plaintiff's claims relating to dendants’ statements about thewth of the enterprise segment
prior to 3Q16°

Plaintiff, however, raises a new claim thattetnents made in 3Q16 regarding enterprise
momentum had to have been false becaugdaaniff alleges, defendants must have known by
the first day of that quarter how the quas®uld end, including how both commercial and
enterprise deals were progressinigl. &t 1 281, 293.) Defendantgae that this new theory is
in violation of the exceedinglyarrow grounds for amendment fGeurt granted plaintiff with
respect to defendants’ statements about the eiseigegment. The Court agrees. Neverthelesg
as articulated in its prior order, claims arising out of defendants’ statements in 3Q16, at least|

respect to the commercial segment, could haenpossible in light of the large revenue miss a

Vasudevan’s subsequent concession that Ninalged pressure throughout the third quarter. For

the same reasons, the claims arising out f#ralants’ statements in 3Q16 with regard to
Nimble’s enterprise segment may have alsotedis The Court willltus address defendants’
statements in 3Q16 with regardtt® enterprise segment togethath its statements with regard
to the commercial segment because they raise substantially similar issues.
2. Statements Regarding Nimble’s Business in 3Q16

Given the Court’s narrowing of the issueshrs litigation and the fact that the Class
Period ends on November 19, 2015 afterrective disclosures weggven to the investing public,
the relevant statements that remain are cordanégy in the following: (i) a shareholder letter

released by defendants on August 25, 2B TAC 11 278, 281, 283, 285); (ii) an earnings call

8 Similarly, the Court finds thatllegations related to defenda’ statements prior to 3Q16
predicting that Nimble would breakeven e end of the fiscal year are al3smISSED WITH
PREJUDICE, as the Court previously found that whettierse statements would be actionable ris¢
and fall with statements regarding gn@erprise and commercial segments.
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on August 25, 2015d. at 11 287, 289, 291, 293, 295, 298); and (iii) a Wells Fargo Report,
published on September 22, 20id &t 11 303, 306).

These statements fall broadly under the follonsategories: First, there are statements
that relate specifically to Nimble®snterprise segment during 3Q1&eq(id. at I 281 (“Continued
Enterprise momentum. Our penetration of GI&&00 continues to scale . . . ."); 1 283 (“Rapid
growth in Global 5000 Enterprises . . . . Thpeeduct enhancements and sales investments are

yielding strong bookings growthdm Global 5000 enterprise.’"3ee also id. at 1 285, 293,

° Defendants argue that that the WellsgeaReport, which documents and opines on an
analyst meeting with Mehta andn§h, cannot give rise to actidrla statements. “A defendant
may be held liable for ‘ma[king] false and misleagistatements to securities analysts with the
intent that the analysts communicttese statements to the marketlfi re OmniVision Techs.,

Inc. Sec. Litig., 937 F. Supp. 2d 1090, 1105 (N.D. Cal. 2013) (citations omitted). “When
statements in analysts’ reports clearly origindtech the defendants, and do not represent a thir
party’s projection, interptation, or impression, the statements may be held to be actionable e
if they are not exact quotationsltl. (quotingNursing Home Pension Fund, Local 144 v. Oracle
Corp., 380 F.3d 1226, 1235 (9th Cir. 2004)). Here, tla@ecessentially thregatements at issue
in the Wells Fargo report: (i) “Our sense is the growth story is sttla@hk™; (ii) a conclusion

that Nimble “continues to have confidencatsability to achievd-Q4 breakeven driven by
revenue growth”; and (iii) a desption of Mehta’s belief regardintaws he sees in all-flash array
systems. While the latter two appear suffidieto be attributabléo Mehta and Singh, the
analyst’s opinion regarding thésense” of Nimble’s growth sty is not actionable because it
explicitly provides the analyst’'seww or impression of the situatiamther than merely describing
what Singh or Mehta actualkaid. Thus, the CoultiismiSSESWITH PREJUDICE plaintiff's

claims as to the analyst’s “sense” of Nimble’s growth story.

Additionally, plaintiff alleges the following atement in paragraph 306 is misleading:
“Mr. Mehta believes that data managemeiit ve a key differentiator in the industry asdes
issues with 1) the all-flash onlgrray market as it tends to bél@s that don’t integrate as well
with other arrays, has capacity limitationselbause of dedupe, anaility to move data, and
high costs per MIPS (millioninstructions per second). Plaintiff claims that this is misleading
because Nimble’s fibre channel also containecenfgetions, Nimble was not growing its base of
large enterprise in a meaningful manner, Bimdble was relabeling commercial accounts as
enterprise accounts to hide this fact. Howeasriscussed in a previous order, the market was
well-aware of fibre channel’s missing featuresj] @an analyst even commented that these produ
deficiencies could slow Nimblesntry into the enterprise matk (Dkt. No. 113 at 14 (citing
Howard Gunty Profit Sharing v. Quantum Corp., No. 96-CV-20711-SW, 1997 WL 514993, at *4
(N.D. Cal. Aug. 14, 1997) (finding that defendaneed not have disclosed certain product
features and consumer preferences becauswfination about consumer preferences is indeed
available to the investing public . and [d]efendants cannot bddkable for failing to educate
the public about [the] potentiahpact on [the] company of publjcknown facts™). Mehta’s
statement here merely provides his opinions reggraults he identifiegh competing all-flash
array systems. Plaintiff does rexdequately explain how suclatgments are false or misleading,
nor does plaintiff contend thehta’s statements about cortipg all-flash array systems are
untrue. Thus, the Court al8dsMISSESWITH PREJUDICE claims as to that statement.
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306.)"° Second, many of the statertetout the success of Nimbldisisiness generally, including
its commercial segmentSdeid. at § 278 (providing revengiidance of $86 to $88 milliondee
alsoid. at  295.) And third, many statements @adie that Nimble is on track to breakeven,
which plaintiff claims must be premised omhbile’s supposed success in its commercial and
enterprise segmentsSegid. at 11 278 (“[W]e remain on tradk achieve our goal of non-GAAP

operating income break-even by the end of the ntfigcal year.”), 303“NBML also continued

to have confidence in its abilitp achieve FQ4 breakeven driven by revenue growth (FQ4 tends to

be the strongest seasonally¥ge alsoid. at 11 295, 298.)
Previously, the Court found thplaintiff's claims for statemnts made in 3Q16 could be

actionable, in light of Nimble’s own acknowledgent that it experiencea decline in both its

~—+

commercial and enterprise segments during 3Q%6/tneg in the missed revenue guidance. (DK
No. 134 at 4.) However, the Court dismissed stlaims because plaintiff had failed to plead
adequately that the statements were falsaisieading at the time they were made.

Now, plaintiff offers in its TAC additionalllegations from four new CWSs, which it claims
are sufficient to satisfy its pleading requiremamder the PSLRA, at least as to the statements
made in 3Q16. The additional CWs offer the following:

e CW 12, the former director of internakdit throughout the Clag3eriod, avers that
“Nimble knew months in advance titaey were going to miss 3Q16 guidance,”
explaining that Nimble “expected to hit 2086their quarterly forecast in the first
month of the quarter (August 2015), 3@84he second month of the quarter
(September 2015), and 50% in the finanth of the quarter (October 2015),” but
that in the months leading up tetBQ16 miss (announced in November 2015),

19 plaintiff also alleges thatefendants’ statements about agrt‘win rates” are false and
misleading, because at the time those statemerss made, Nimble’'s commercial and enterprise
pipelines were already weakeninged, e.g., TAC 11 287 (“[O]ur win rates have continued to

remain very consistent . . . .”); 289 (“[O]ur wirtea have been as strong against [adaptive secufity

appliance] competition as incumbents.”); Z90]ur win rates have been unchangedsée also
id. at 71 288, 290, 292.) As an initial matteg @ourt rejects defendants’ arguments that the
statements at issue here are mere puffery. &niigue statements touting the strength of its win
rates generally, the statements at issue hemaare comparative and concrete, and susceptible to
verification. See Shankar v. Imperva, Inc., No. 14-CV-1680-PJH, 2016 WL 2851859, at *4-5
(N.D. Cal. May 16, 2016) (finding vague statemesush as “very strong” to be puffery but
finding actionable claims that defendant would “Wonr out of five times”). However, for the
same reasons discussed herein as to the o#tems&nts made during thise period, plaintiff
has failed to plead pactlarized facts demonstrating that these statements were false or
misleading when made.
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“nothing was hitting targets.” (TAC § 172.) CW 12 further recalled a growing
concern among the executive management “in the months leading up to the
guidance miss when it became clear thatCompany would not reach its
guidance.” [d. at § 174.)

e CW 13, the Vice President for the “East” region from January 2015 through Ma
2016, avers that his region encounteaiesiow first two months in 3Q16e,, in
August and September 2016d.(at 1 175.) Additionally, CW 13 states that
Nimble had to use backlog from 1Ql16nake up for 2Q16 booking shortfalls in
the East to make guidea for that quarter.

e CW 14, the director and then the serdoector of Worldwide Channels GTM
Strategy and Marketing throughout the CIBssiod, avers that Nimble encountere

challenges in trying to penetrate the entegpspace, and corroborated that Nimblé

would reclassify its “top end commercadcounts as enterprise accounts,” and th
such reclassification would be “countasla ‘win”” in Nimble’s “internal
Salesforce and Cloud 9 systemsld. @t 9 202.)

e CW 15, a field marketing manager diighout the Class Period, averred that
Nimble’s analytical tools would havadicated that Nimble was going to miss its
guidance.

Additionally, each of the CWs above, as welb#sers listed in previous versions of the
complaint, alleged that Nimble utilizedghily advanced prediste technology, reviewed
frequently by defendants, which would have dertratsd to defendants, kgast by the end of the
first month of the quarter what deals wouldse and whether defentta would meet their
revenue guidanck.

The Court finds that the addinal allegations provided bydHour confidential withesses
are insufficient to save plaintiff's complaint, for the following reasons:

First, for the same reasons the Court fourad @W 14’s allegations were insufficient in
the context of plaintiff's claims relating to the enterprise segment, the Court also finds that C
14’s allegations do not support claims for statate made in 3Q16. Additionally, CW 14 does

not aver that the reclassificatiowgre in any way improper.

1 The TAC continues to contain vaguadat times conflictingstatements regarding
when Nimble’s predictive technologyould have shown that Nimble would fail to meet the
revenue guidance announcedha beginning of 3Q16.S¢e TAC 11 169 (CW 2 averring that it
was “clear to everyone at Nimble before that lmonth” which deals/ould close); 170 (CW 10
averring that Nimble knew it would “miss guidanfor 3Q16 from the beginning of the year”);
172 (CW 12 averring that defdants knew “months in advasicthat they would miss 3Q16
guidance); 179 (CW 3 averring thtée technology allowed Nimbte “project by the end of the
first month of a quarter whether oot quarterly goals would be met”).)
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Second, CW 12’s allegations provide no spedifias to when it became apparent that
weaknesses in the commercial and enterprigeents would significantly impact Nimble’s
guidance on revenue and its projeas for breakeven. CW 12 gnhsserts that “in the months
leading up to the 3Q16 miss, nothing was hgttiargets” and at some point, the Nimble
executives knew it would be “imposs#itio achieve guidance for 3Q16.fd.(at § 172.) However,
given that the only two dates in 3Q16 on whitéitements were given were August 25, 2015 an
September 22, 2015, greater specificity is necedsatgtermine whether the statements were
false or misleading at the time they were maBarthermore, as discussed above, the only
actionable statement with regard to the Septar22, 2015 analyst report pertained to whether
Nimble would breakeven by the end of 4Q16, amdahalyst acknowledged that the fourth quart
tended to be the strongest seasonallg. at  303.) Thus, evendiefendants knew by Septembef
22, 2015 that it would be impossible for Nimblenteet its revenue guidamcno such statements
were made on September 22, 2015, and there exgsntioularized facts suggesting that Nimble
would also fail to breadven by the end of 4Q186.

Third, CW 13's allegation that Nimble utilized backlog bookings from 1Q16 to
supplement 2Q16’s shortfall in his region says mgtlabout whether bookinghortfalls existed in
other regions during that quartegw much backlog had to beliged, and whether other regions
still had backlog after 2Q16. Nor does a bookimgrall in 2Q16 necessarily indicate weakness
entering 3Q16. Such lack of specificityimsufficient for purposes of the PSLRAeeInre
Foundry Networks, Inc. Sec. Litig., No. 00-CV-4823-MMC, 2003 WR2077729, at *7 (N.D. Cal.
Aug. 29, 2003) (dismissing claims related to usshgpping backlogs because plaintiffs failed to
allege with particularity the “aount of revenue implicated,” ex@hing that plaintiffs failed to
“provide any facts about the source of suchnmiation, stating only, and generally, that ‘the earl
shipments depleted the order backlog foudry’s product in theourth quarter of 2000 by

approximately $5.2 million™).

12 aAdditionally, CW 12 indicated that deferta expected 50% &Q16'’s revenue to be
gained during October 2015. (TAC172.) Thus, even accepting that Nimble encountered a w
August and September in 2015, defendants couldhatrk expected to make up the difference in
October, especially in lighaf CW 12’s averment.
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Fourth, and finally, CW 15’sorroboration of the seeminglincontroversial fact that

Nimble employed highly predictestechnology, which defendants mhist¢ly reviewed routinely,

simply does not allege enough. Not one of the CNéges that any of these reports forecasted for

defendants that they would miss their guidannd, & any did provide such forecasts, when thes
reports began doing $9.This is particularly telling in light of the fact that certain CWs averred
that they themselves used the predicteehnology and recead daily reports. See, e.g.,, TAC |
125.) Given the limited number of statementsvpded in 3Q16 and the lack of any statements
during the last month of that quart specificity as to when defends’ statements became “false
and misleading” is necessary to state a claim utidePSLRA. To support plaintiff's theory, the

Court would have to make inference upofeiance without any pacularized facts

demonstrating what information the reports abyusontained. The Court cannot do so under the

demanding standards set forth by the PSLRA.

Accordingly, the CourGRANTS defendants’ motion to dismiss. Given that this is
plaintiff's third attempt at amending its complaint after over a year and a half of litigating this
action, the Court finds that there exists no indicattiat plaintiff would be able to amend to cure
the deficiencies described herein, or in the Ceutior orders dismissing plaintiff's complaints.
Thus, the CourDismiIssEswITH PREJUDICE plaintiff's remaining clains under Section 10(b) and

Rule10-b5 promulgated thereunder.

13" Additionally, assumingrguendo that plaintiff could haveatisfied its pleading burden
in this regard, the lack of spécity as to what the reports ta@lly showed, and when, undermine
the TAC'’s ability to allege a strong inference aester, given that none glaintiff’s fifteen CWs
is willing to allege such facts, and other amtstances—such as defengan¢tention of a high
percentage of their stock—also ot support such an inferencgee Metzer Inv. GMBH v.
Corinthian Colleges, Inc., 540 F.3d 1049, 1061 (9th Cir. 2008) {ptéfs’ allegations must raise a
“strong inference that the defendated with an intent to deive, manipulate, or defraud”)
(citing 15 U.S.C. § 78u-4(b)(2) alinst & Ernst v. Hochfelder, 425 U.S. 185, 193 (1976));
Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308, 323-24 (2007) (“A complaint will
survive . . . only if a reasonablerpen would deem the inference ofester cogent and at least as
compelling as any opposing inference one could draw from the facts allegegldlso
Applestein v. Medivation, Inc., No. 10-CV-998-EMC, 2011 WL 3651%4at *8 (N.D. Cal. Aug.

18, 2011) (finding the fact that defendants “maimedi more stock than they sold” during the clas
period “strongly rebuts an inferemof scienter”). However, because plaintiff has failed to alleg
adequately any false or misleading statemehésCourt need notaeh that issue here.
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B. SECTION 20(A) CLAIM

Defendants do not contest that Vasudevah%ingh are “controllingindividuals under
the statute. Thus, the Section 20(a) claimsregaihe same are dependentwhether plaintiff's
claims under Section 10(b) and Rule 10b-5 survivee Court has found that plaintiff has failed
to plead adequately any claims under Sectiqb)l&nd Rule 10b-5, and dismissed the same witlp
prejudice. Accordingly, the CouBRANTS defendants’ motion in this regard aDtbvISSES
WITH PREJUDICE plaintiff's section 20(a) claim.
1. CONCLUSION

For the foregoing reasons, the CABRANTS defendants’ motion andiSMISSESWITH
PREJUDICE plaintiff's TAC.

This Order terminates Docket Number 141.

The Clerk shall close the file.

T 1SS0 ORDERED.

Dated: October 2, 2017 /;)’ ! B 5 8

(04 YVONNE GONZALEZ ROGERS
UNITED STATESDISTRICT COURT JUDGE
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