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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
JAMAL RASHID TRULOVE, Case No.: 16-CV-050 YR

ORDER DENYING M OTION OF DEFENDANTS

Plaintiff, D’AMICO AND JOHNSON FOR JUDGMENT AS
A MATTER OF LAW, FOR A NEw TRIAL , OR
Vs. IN THE ALTERNATIVE , FOR REMITTITUR

THE CITY AND COUNTY OF San Francisco,| DKT-NO.574

ET AL,

Defendants.

Following the jury trial in this action enterirggverdict in favor of plaintiff Jamal Trulove,
defendants Maureen D’Amico and Michael Johnsmve for judgment as a matter of law, for a
new trial, or, in the alternativér remittitur. (Dkt. No. 574.) Thpury returned a verdict in favor

of plaintiff and against D’Amico and Johnson on iiaithat they deliberately fabricated evidencd

and withheld exculpatory evidence. Defendaotsend that the Court should order a new trial of

in the alternative, grant judgmeintfavor of defendants becaugg) the weight of the evidence
does not support the juryieerdict that defendants fabricated evidence against plaintiff; (2) the
weight of the evidence does not support thig'suverdict that defendants failed to disclose
exculpatory evidence against plaintiff; (3) theyjwas not instructed that the prosecutor’s
independent decision to prosecptaintiff broke the causal chain esdefendants; (4) there is
insufficient evidence that defendants’ conduct edydaintiff's damages; and (5) defendants are
entitled to qualified immunity.

Having carefully considered the motion and afifion thereto, the veiat of the jury, the
evidence admitted in the trial of this matt@nd for the reasons set forth below, the Co@ENIES
the Motion.

l. APPLICABLE STANDARDS
In order to grant a motion for new trial undRule 59, the trial court must find that “the

verdict is contrary to i clear weight of the evidence, is bdisgon false or perjurious evidence, (

507

DI

Dockets.Justia.q

om


https://dockets.justia.com/docket/california/candce/4:2016cv00050/294556/
https://docs.justia.com/cases/federal/district-courts/california/candce/4:2016cv00050/294556/607/
https://dockets.justia.com/

United States District Court
Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

to prevent a miscarriage of justice?assantino v. Johnson & Johnson Consumer Pr@d2. F.3d

493, 510 n. 15 (9th Cir. 2000). “Upon the Rule 59 orotf the party against whom a verdict has

been returned, the district court has the duty . weigh the evidence as [tleurt] saw it, and to
set aside the verdict of thery even though supported by subs&rgvidence, where, in [the
court’s] conscientious opinion,éhverdict is contrary to theezr weight of the evidence Molski
v. M.J. Cable, In¢.481 F.3d 724, 729 (9th Cir. 2007) (internal quotation omitted). Thus, in
connection with a motion for new trial, “[tlhedge can weigh the evidence and assess the
credibility of witnesses, and needt view the evidence from the perspective most favorable to
prevailing party.” Landes Constr., Co., Ing. Royal Bank of Canad833 F.2d 1365, 1371-72
(9th Cir. 1987) (quotig 11 Wright & Miller, Fed. Prac. & Proc8 2806, at 48—49). While there ig
no set formula, the Ninth Circuit has held tha @ourt should grant the itnan for new trial “[i]f,
having given full respect to the jury’s findingsetjudge on the entire ewadce is left with the
definite and firm conviction that a mistake has been committietd, ’see alsd2 Micro Int’l Ltd.
v. Monolithic Power Sys., Inc420 F. Supp. 2d 1070, 1075 (N.D. Cal. 208@), 221 F. App’'x
996 (Fed. Cir. 2007) (same). Where multiple thearaadd support the verdict, sufficient evidend
as to any of one of them will defeat a motion for new trf&ge McCord v. Maguiré73 F.2d
1271, 1273-74 (9th Cir.ppinion amended on denial of reh®35 F.2d 650 (9th Cir. 1989)
(“When a general verdict may have resbedfactual allegationsnsupported by substantial
evidence, we will uphold the verdict if the esitte is sufficient withespect to any of the
allegations.”)Weaving v. City of Hillsboro763 F.3d 1106, 1121 (9th Cir. 2014) (san®E.C. v.
Todd 642 F.3d 1207, 1213 n.1 (9th Cir. 2011) (on moftamew trial, where four independent
factual bases supported the jury verdict, revseificiency of evidence for all four bases not
necessary).

Similarly, a court must “allow substantial deface to a jury’s findig of the appropriate
amount of damages” and “must uphold the jufiriging unless the amount is grossly excessive
monstrous, clearly not supported by the evideacbased only on speculation or guesswoldlel

Monte Dunes at Montereltd. v. City of Monterey95 F.3d 1422, 1435 (9th Cir. 1996).
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A more stringent standard applies to a mofmrjudgment as a matter of law after a verdigct

pursuant to Rule 50(b). In rewving a renewed motion for judgmeas a matter of law under Rulg
50(b), the court must view theidence in the light most favdsée to the non-moving party and
draw all reasonable inferences in its favdosephs v. Pacific Bed#43 F.3d 1050, 1062 (9th Cir.
2006). “The test applied is witer the evidence permits only om@asonable conclusion, and that
conclusion is contrary to the jury’s verdictltl. “A jury’s verdict must be upheld if it is supported
by substantial evidenceJohnson v. Paradise Valley Unified Sch. Di2&1 F.3d 1222, 1227 (9th
Cir. 2001) (emphasis supplied) (further explainingt tisJubstantial evidence is evidence adequd
to support the jury’s conclusion, eviit is also possible to draa contrary conclusion from the
same evidence”). The court may not weigh evidemagder a result it finds more reasonable if
substantial evidence supports the jury verdMtbsesian v. Peat, Marwick, Mitchell & C@.27
F.2d 873, 877 (9th Cir. 1984). While the court sdaelview the record as a whole, “it must
disregard all evidence favorable to the movingyp#rat the jury is notequired to believe.”
Reeves v. Sanderson Plumbing Prods., B®0,U.S. 133, 151 (2000A motion under Rule 50(b)
cannot be granted unless “the eande permits a reasonable juryréach only one conclusion . . .
and that conclusion is contrary to the jury’s verdidtdrtin v. California Dep’t of Veterans
Affairs, 560 F.3d 1042, 1046 (9th Cir. 2009) (intdrcitations and quotation marks omitted).
Il DISCUSSION

A. Fabrication of Evidence

Defendants first argue that they are entitlepittgment as a matter of law or a new trial o
the grounds that the weight thfe evidence does not support the/siverdict that defendants
fabricated evidence used to prosecute plainfféspite couching their motion in terms of the
evidence not supporting a finding of fabricatexginst D’Amico and Johnson, defendants do no
cite to the evidentiary record at allDefendants essentially aslstiCourt to revise its prior

determinations of the law, rather than determinetti@evidence is contrary the jury’s verdict.

1 Although defendants indicated in their nootithat they would supplement their filing
once the full trial transcript was available (tibm, Dkt. No. 574, at 1 n.1), they did not do so.
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The Ninth Circuit has held that, to prove aiaf fabrication of evidnce, a plaintiff must
identify evidence that was deliberately fabricatgdhe defendant, eigh directly or using
circumstantial methodsDevereaux v. Abbey63 F.3d 1070, 1076 (9th Cir. 200Devereaux
held that a claim of deliberate fabrication bgcamstantial evidence required a showing that: “(1
Defendants continued their investigpn of [plaintiff] despite thedct that they knew or should
have known that he was innocent; or (2) Deferslased investigativethniques that were so
coercive and abusive that they knew or shouildghanown that those teolyues would yield false
information.”ld. The Ninth Circuit's more recent decisions fabrication of evidence reiterate
that standardSpencer v. Peter857 F.3d 789, 799 (9th Cir. 2017)f(@n investigator knowingly
uses coercive and abusive techniques thatylikél generate false information, then that
circumstantial evidence suggests that the inyator is deliberatelyabricating evidence”);
Caldwell v. City & Cty. of San Francisc889 F.3d 1105, 1112 (9th Cir. 2018) (same, citing
DevereauwxandSpencer.

Plaintiff argued that defendants fabricated evidence based uwpenalstheories: (1)
Johnson knowingly pressured Lualamaga to idepligyntiff on the night of the murder (as
observed by Oliver Barcenas); (2) D’Amico conthata single photo identifation procedure with
Lualemaga at her apartment the day after the murder; (3) Johnson and D’Amico showed Lug
a six-photo array that includgxrsons that they knew Lualege had identified already, and
thereby impermissibly narrowed the numbeknown persons or fillers; and (4) Johnson
misrepresented the circumstances under whichdvlgs’ statement and identification of plaintiff
was obtained.

Defendants argue that the test for bshing fabrication of evidence undeevereauxs a
stringent one, and merely showitigt an identification techniqueas improper is not sufficient to
show that it is a coercivend abusive investigation techngin violation of plaintiff's
constitutional rights, citinfpevereaux263 F.3d at 1075 (“interviewingchniques that were in
some sense improper, or that wit@ld state regulationajthout more, cannot serve as the basis fd
a claim under 8§ 1983") ardausvik v. PereZ345 F.3d 813, 816-17 (9th Cir. 2003) (use of

“overbearing” tactics in interviewing children irffigient to establish a deliberate fabrication of
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evidence). They contend that demonstratitgi¢ation by coerciverad abusive investigation
techniques requires a showiafjmore extreme conduct aggressive behavior, citingostanich v.
Dep’t of Soc. & Health Serys$27 F.3d 1101, 1111-12 (9th Cir. 2010) &wuhtt v. City of Los
Angeles 717 F.3d 702, 708 (9th Cir. 2013). Defemidadauthorities do not persuade.

First, Costanichconcerned direct evidence of fabtioa, not allegations of coercive and
abusive investigation techniqueshere, the defendant “delibesit misquoted and misrepresente)
witness statementse., deliberately falsified statemeritsher investigative report and
declaration."Costanich v. Dep’t of Soc. & Health Sen&27 F.3d 1101, 1111 (9th Cir. 2010). In
overturning the district courtdecision, the Ninth Circuit helidhat the district court read
Devereauxoo narrowly. Id. “If, under Devereauxan interviewer who useercive interviewing
technigues that are known to yield falselemce commits a constitutional violatidhen an
interviewer who deliberately misctaterizes withess statementdar investigative report also
commits a constitutional violationCostanich 627 F.3d at 1111 (emphasis supplied).

As to the decision iGantt, certainly the conduct describectthin, including threatening to
charge the witness with murdéhe did not provide informatn, and interrogating him when he
had been awake for two days straight on a crack binge, was drafatitt.v. City of Los Angeles
717 F.3d 702, 708 (9th Cir. 2013). However, the cou@anttemphasized that abusive and
coercive investigation techniques are not lichite torture or shockig conduct, but include
conduct demonstrating “deliberatelifference to or reckless disieg for an accused’s rights” nof
to be subjected to prosecution based upon false evid&amt v. City of Los Angelggl7 F.3d
702, 708 (9th Cir. 2013).

The Ninth Circuit’s recent decision @aldwell confirms that abusive and coercive
investigation techniquaseed not involve extreme or aggressteaduct by police officers. There,
the court held that fabrication ef/idence could be established by an officer bringing the plaintif
to a witness’s door purposely to arrange a “show-up” that wotddtithe witness’s recollection
and suggest that plaintiff was the person who had committed a m@diekvell 889 F.3d at
1113;see alsaCarrillo v. Cty. of Los AngeledNo. 211CV10310SVWAGR, 2012 WL 12850128,
*5n.5 (C.D. Cal. Nov. 14, 20123ff'd, 798 F.3d 1210 (9th Cir. 2015) (impermissibly suggestive
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identification techniques und&mmonsare “[bly definition . . . ‘sacoercive and abusive’ that
officers know or should know thatdi yield false information . . . [and use of] such techniques {o
procure a conviction violates thequerements of due process.”).

Here, the jury was instructed that a defendant deliberately fabricated evidence if the j

]

y
found that the evidence showed the defendantipag:deliberately reporting something he or she

knew not to be true, or delibeelt mischaracterizing a witness statement, that was used to
criminally charge, prosecute, or convictni Trulove; OR [B.] usg investigative or
identification techniques that were so coercive abusive that the partilar defendant knew, or
was deliberately indifferent tine likelihood, that those techniqueould yield false information
used to criminally charge, prosecute, or conviatalarrulove.” (Final Jury Instructions, Dkt. No.
508, at 18.) The Court finds no inconsistencyMeen this instructioand the binding Ninth
Circuit authorities on the fabrication of evidence.

To the extent defendants engage with the eviée all, they do so in a conclusory way.
First, defendants contend that the evideshmes not support a finding that Johnson stated to
Lualemaga that “it was Trulove” ithe Ingleside station. Defendardffer no basis for finding that
Barcenas’ testimony could not be believed by the juBarcenas gave a detailed description of the

suggestive interview technique Wwénessed in Ingleside statioe testified that he saw a

2 In the instant motion, defendants do naaglttthe jury verdict to the extent it found
Johnson liable based upon fabricatMgadows'testimony. Defendants suggest that the defens
verdict for McMillan shows thgury rejected the claim againdbhnson on the theory that he
fabricated Meadows’ eyewitness statemente Tlourt cannot agree that the only “logical and
reasonable conclusion” is that the jury’s vetds not based upon Johnson’s interactions with
Meadows. Each defendant’s liityi was required to be determined separately, and the evidenge
differed as between Johnson and McMillian wigspect to Meadows. There was evidence
presented to the jury that Johnson wrote the “Xthtirk the shooter’s location on the diagram, not
Meadows, though Johnson indicated the X wadentay Meadows in his warrant reporSegTrial
Transcript at 1051-54.) The X was in the santation as Lualemaga had indicated in her earliey
statement to Johnson. By contrast, the evidente fsMillan was that he was not aware of the
location of the shooter Lualemaga had proditte Johnson, and that he denied any prior
knowledge of or involvement in the murder istigation. Defendants’ failure to move on the
sufficiency of the evidence with regard to ieadows fabrication thep is reason enough, on its
own, to the deny the instamotion as to Johnson.
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detective talking to “a heavyset Samoan wonmaoihting to something on a clipboard and stating

to “Are you sure it wasn't ... Trulove?” and that the woman:

was crying|, sjhe was upset and sVes saying, ‘No, | don’t know. No, | don’t
know.” And he was asking her -- he asked more than once, like, ‘Are you sure
it wasn't this person? Are you sutevasn’'t Trulove?’ while the woman
responded ‘No, | don’t know.’

(Trial Transcript at 866, 86¥4-19.) Barcenas furthé&estified that tle inspector “was upset, a littlg
frustrated” and made a physical display ofhigeiipset during his conversation with the Samoan
woman. (ld. at 867-868.) A jury could reasonaidye concluded, from this and other evidence
that Johnson was the detective and Lualemaga was the Samoan woman, and that Johnson |
pressured Lualemaga to identify plaintiff as the shooter.

Next, defendants argue the evidence doesungport a finding that D’Amico showed
Lualemaga a single photograph on July 24, 2007, at Lualemaga’s apartment. The jury hearg
testimony of Officer Androvich that he accompahD’Amico to the Sunnydale housing project
the day after the shooting because she want#dlkoto somebody” and was “meeting with [a]
witness at 140 Blythedale,” Lual@ma’s apartment. (Trial Tramgat at 2415-2418.) The jury alsq
heard testimony from Lualemaga that D’Amicame to the door of her apartment on July 24;
showed her a folder containingigle, full-page mug shot af person that Lualemaga did not
recognize’ and then went to the doors of other neigkhinrthe housing project to show them the
same mugshot that day. (Trial TranscepB612-3615, 3616-17.) Based upon this and other
evidence in the record, including evidence thaithlg full-page mugshot ithe investigation file
at the time was that of plaintiff, a jury reasolyatbuld conclude that D’Amico showed Lualemag
a single photograph of plaintiff in an effort to sugg® Lualemaga that plaintiff was the shooter.
Cf. Caldwel] 889 F.3d at 111@vidence that police officareated a “show-up” by walking
plaintiff to witness’s door téinfect her recollection and sugddplaintiff] as the shooter”).

In short, the Court cannot find that the ende here is contratg the verdict on the

fabrication claim, or, more spiécally, that the evidence does not show extreme or aggressive

% In light of the evidence presented, the jeravere not requireth believe defendants’
claim that D’Amico merely showed Lualemagdlyer about contacting the department with
information about the shooting.

nad




United States District Court
Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

enough conduct by defendants to establish fatwitdy coercive and abusive investigation
techniques.

B. Failure to Disclose Exculpatory Evidence

Defendants next argue that the evidence doesupgort the jury’s finthg that Inspectors
D’Amico and Johnson withheld exculpatory information. Defendants contend that Trulove’s
criminal trial attorney, Christopher Shea, waseaof the photos onehwall at the Ingleside
station and the photo array, and brought a motiahsimiss the criminal case on the grounds tha
the photo wall and photo array were suggestivaus, the existence of the photo wall and the
composition of the photo array cannot form the bas&claim because plaintiff was equally awa
of these facts at the tin@é his criminal trial.

Defendant’s argument fails because, as outlhrezdin, the evidence showed that neither 1
prosecutors nor Shea was aware of additional factserning to the photo array. First, the jury
was presented evidence from which it could fimat the array was created by defendants using
photo spreads that defendants knew were too stiggiesnd that multiple suspects were included
in the six-pack array shown to Lualemaga. Nehe jury heard evidence from which it could find
that defendant Johnson pointed at a single phgtaeftiff and directly suggested to Lualemaga
that plaintiff was the shooter. Finally, plafhppresented evidence from the jury could find that
defendant D’Amico came to Lualemaga’s apartniba day after the shting and showed her a
single photo of plaintiff. Consgiently, the Court cannot find thattkevidence here is contrary to
the verdict.

C. Presumption of Prosecutorial Independence and Causation

Defendants contend that the jury should Hasen instructed differently on the law with
respect to a prosecutor’s indeplent judgment, namely that a prosecutor’s independent judgmg
is presumed to break the chain of causation, kviviguld thereby preclud8ection 1983 liability
for the investigating officers, citinglcSherry v. City of Long Beach84 F.3d 1129, 1136-37 (9th
Cir. 2009),Smiddy v. Varney665 F.2d 261 (9th Cir. 1981), ahgwman v. County of Orangés7
F.3d 991, 994 (9th Cir. 2006). Defendants artpa¢, had the Court permitted the criminal

prosecutors to testify alt their independent judgment otthvidence, defendants’ conduct woul
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have been rendered irrelevant, since the evidencdd have shown thalhe prosecutor was aware
of all the circumstances known to defendantsfeBdants argue that tipeosecutors were “aware
of the photo array” shown to Lualemaga, waweare that “Ms. Lualemaga was in a room in
Ingleside station where these pb®ivere displayedna [the prosecutors] asked Ms. Lualemaga
guestions about the photos, [as veallthat] . . . [the prosecutosgere] aware of the photo array an
guestioned Ms. Lualemaga about theyafrgMotion, Dkt. No. 574, at 6.)

As stated above, there is ample evidencearrdicord to support the jury’s determination
that defendants fabricated evidence and suppressatpatory evidence. At trial, defendants we
permitted to introduce evidence about what the prosecutors knew, and the jury was instructe
causation. The jury was presented evidence fubinch it could determine that prosecutors were
unaware of the fabricated and suppressed evidermaking their decisions forosecute plaintiff.

In order to establish a claim for fabricationesidence, plaintiff wa not required to prove

probable cause to prosecute was ilagkonly that the fabricated ewidce caused his constitutionall

injury. Spencer v. Peter857 F.3d 789, 802 (9th Cir. 2017j.defendants knowingly provided
fabricated evidence to the prosecutors or conceadedlpatory evidence, the prosecutor’s action
cannot be considered independanigl do not break the causal chasee Awabdy v. City of
Adelantq 368 F.3d 1062, 1067—-68 (9th Cir. 2004).

The Ninth Circuit’s recent decision @aldwellreiterates this pointCaldwell 889 F.3d at
1116 (“A prosecutor’s judgment cannot be saibédndependent where the prosecutor consider
potentially fabricated evidee without knowing that the evedce might be fundamentally
compromised and misleading.”). The Ninth Circuit note@adwellthat it has not applied a
presumption of prosecutorial independence irctirgext of a fabrication case, but has followed 4
normal causation analysigd. at 1116 n.7see als®Spencer857 F.3d at 801 (9th Cir. 2017)
(district court did not err by declining to instrube jury that plaintf was required to prove
probable cause was lacking, setting aside the fabricated evidemeelagk of probable cause to

prosecute a defendant is not an elenoéra deliberate-fabrication clairfi)Moreover, theCaldwell

* Even inMcSherry v. City of Long Beach84 F.3d 1129 (9th Cir. 2009), cited by
defendants repeatedly, tBaldwellcourt noted that the presungatiof prosecutorial independenc
was not applied:
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court held that, even if such aggumption were appropriate in tbentext of a fabrication claim, a
prosecutor’s “consideration of potentially fadated evidence rebuts any presumption of
independent judgment.id. at 1117.

Thus, defendant’s motion does not engagh the sufficiency of the evidence, but
essentially seeks reconsideratadrthe Court’s legal rulings. EhCourt has considered the legal
authorities, including theubsequent decision @aldwell and concludes that iisstructions to the
jury on normal causation principles, and not gresumption of causation due to prosecutorial

independence, are consisteiith binding precedent.

D. Remittitur Due to Break in Chain of Causation In June 2010

Defendants next argue that the causalrchais broken in June 2010, and damages shou
be reduced accordingly. In June 2010, OlivercBaas submitted a declaration in support of a
motion for new criminal trial. Barcenas’s stathwas evaluated by theggecutor, Linda Allen,
and she decided to proceed with the second criminal trial. Thus, defendants argue that the g
chain was broken at this poimcthey cannot be liable for anyrhato plaintiff thereafter.
Defendants contend that, if they had been altbteentroduce testimony @rgument regarding the
impact of the prosecutor’s decisions, or if @eurt had instructed ¢éhjury on prosecutorial
discretion, the jury would not have awadd#amages for injuries after June 2010.

The Court again notes that defendants vpemrenitted to, and did, introduce testimony

concerning what factual informat the prosecutors knew and when they knew it. The prosecy

were precluded only from providing legal opinions or evaluations of the credibility, admissibility,

or significance of any evidence. (Dkt. No. 431, Paét@rder No. 4 at 1-4.As stated herein, the

record at trial would support a finding that multiple pieces of evidence were fabricated or

It is true thatMcSherryinvolved a deliberate falwation of evidence claim and
that this Court held that the alleged#pricated evidence did not influence the
prosecutor’s independent decisiddowever, there is no discussion of a
presumption of independence that autooadly precludes a finding of causation.
Instead, the Court held that McShehad not presented sufficient evidence of
causation. Thus, thdcSherrycourt engaged in a normal causation analysis at
the summary judgment stage, without reference to any presumption.
Caldwell 889 F.3d at 1116 n.7 (internal citations omitted).
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suppressed, not just the eventsvtoch Barcenas testified. Thegsecutor’s decision to proceed,
even after June 2010, would have been affentégust by learning about the events to which
Barcenas testified, but by the totality of the evide against plaintiff. To the extent the jury
determined that evidence was fabricated or sgg®d, it could reasonablytdenine that causation
was not cut off by Allen having dathe opportunity to review arekamine Barcenas’s declaration
in support of the motion for new criminal trial June 2010. Thus, defendants fail to raise a
persuasive basis for finding that the causairthvas broken by the presutor’'s knowledge of
Barcenas’s statement alone, or that a newdrieeduction of damages is warranted on these
grounds.

E. Qualified Immunity

Finally, defendants argue that they are entittequalified immunity from liability herein
since, even if the evidence establishes congitativiolations for fabrication of evidence and
suppression of evidence, it was not clearly established as of 20@Reinactions would result in g
constitutional violation.The Court disagrees.

Ninth Circuit precedent iDevereauxn 2001 held that it was “vwally self-evident” that
there is a “clearly establishednstitutional due process right riotbe subjected to criminal
charges on the basis of false evidence thatdediberately fabricated by the government.”
Devereaux263 F.3d at 1074-75ge alscCaldwell 889 F.3d at 1112 (citinDevereaux
Likewise, the constitutional requirement to disclose exculpatory evidence was well establishe
the time of the events her&ee Brady v. Marylan®73 U.S. 83 (1963)Youngblood v. West
Virginia, 547 U.S. 867, 869—70 (2006Bfady suppression occurs wheine government fails to
turn over even evidence that is ‘known onlpddice investigators and héo the prosecutor.’.

The Ninth Circuit has held thaBrady defines the type of materitile government is obligated to
disclose concretely and specificadly ‘favorable to the accused, athbecause it is exculpatory,
or because it is impeaching.’Catrrillo v. Cty. of Los Angele§98 F.3d 1210, 1224 (9th Cir.
2015). This description of the right issue is sufficiently spedaifito put a reasonable office on
notice of the contours of the righitd. Unlike the more abstract rigtd be free from unreasonable

search and seizure, which regsitbat the case law define tbentours of a specific violatiofthe

11
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contours of a defendant’s right to &ty material are focused and clearltl. “It is not necessary
that ‘the very action in question hpieviously been held unlawful."Tennison v. City & Cty. of
San Franciscp570 F.3d 1078, 1093-94 (9th Cir. 2009) (quottmglerson v. Creightor83 U.S.
635, 640 (1987)). Where the evidence withhslgolice investigators would undermine
confidence in the outcome of the trial, it shob&lclear to a reasonabie/estigator that such
conduct is unlawful.ld. at 1094 (internal citation omitted).

Because the constitutional rights at issuelveere clearly established at the time of
defendants’ actions, they are notiged to qualified immunity.
[I. CONCLUSION

For the foregoing reasons, defendants’ motion for judgment as a matter of law, for a n
trial, or, in the alternative, for remittitur, BENIED.

This terminates Docket No. 574.

| T 1S SO ORDERED. 5, Z‘ft
Date: July 16, 2018 ‘ ,2"" '

(/ YVONNE GONZALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE
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