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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
JAMAL RASHID TRULOVE, Case No.: 16-050-YR
Plaintiff, ORDER GRANTING IN PART AND DENYING IN
PART MOTION TO DIsMISS FIRST AMENDED
VS. COMPLAINT

THE CiTY AND COUNTY OF SAN FRANCISCO, RE: DKT. No. 50
et al

Defendants.

Plaintiff Jamal Trulove (“Trulove”) bngs this action against defendamfischael Androvich
Maureen D’Amico, Robert Daniele, FrancidHagen, Michael E Johnson, Carla Lee, Robert T
McMillan, Kevin Noble, Shawn Phillips, Daniel Sév, Michael Slade, James Trail, and the City

County San Francisco (“the City(¢ollectively, “Defendants”) fomalicious prosecution. In his

First Amended Complaint (“FAC”) filed April 016 (Dkt. No. 43), Trulove alleges eight claimsg:

Counts I-V under 42 U.S.C. section 1983 for violation of his FourtiFandteenth Amendment
rights based upon allegations of fi@htion and suppression of eviaden Count VI for violation of
the California Bane Act, California Civil Codection 52.1 (against defgants D’Amico, Johnson,
and Lee); Count VII forespondeat superidrability under California Government Code section
815.2 against the City; and Count VIII under California Government Code section 825.

In 2010, a San Francisco Superior Court jury convicted Trulove of the July 23, 2007 m
of Seu Kuka. He was sentenced to a term ofezls/to life in prison. At the time of Trulove’s
arrest, over a year after the datehed murder, the affidavit in suppart his arrest warrant relied or
two witness statements: (1) thatstment of Priscilla Lualemagd_(falemaga”), obtained days afts
the murder; and (2) the statement of Latisha Meadbwkerson (“Dickerson”), obtained some ni
months later. Trulove alleges that, at triag grosecution offered no physical or forensic eviden

but only the testimony of Lualemaga.
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Trulove’s conviction was reversexh appeal, on grounds of ineffective assistance of counsel.

The California Court of Appeal kethat Trulove’s criminal cours$ should have objected to the
prosecutor’s closing argumenté/hen Trulove was re-tried in 201& different jury could not find
guilt beyond a reasonable doubt, and acquitted Airalove spent six years in prison prior to his
acquittal.

Trulove brings the instant ach alleging that the police conduct here violated his
Constitutional rights to due process and to a fail by fabricating false evidence of his guilt and
suppressing exculpatory eeigce of his innocence.

Defendants have filed a Motion Bismiss on the grounds that:

(1) the Section 1983 claims for denial of guecess, malicious presution and conspiracy
based upon fabrication and suppressia) as against individupblice officer defendants Officer
Androvich, Officer Hagan, Officer Knoble, InspectdcMillan, Officer Phillips, Officer Trail, and
Officer Silver (collectivey “the Moving Officers”) alege insufficient facts tetate a claim that the
personally violated Trulove’s clegrestablished constitatnal rights; and (bds against Sergeant
Daniele and Lieutenant Slade fail to allegau#ficient basis to impeasliability on them as
supervisors;

(2) the California CiMiCode section 52.1 (“Be Act”) claim againsdefendants Inspector
D’Amico, Inspector Johnson, andfi@er Lee must be dismissed based on absolute immunity u
California Government Code section 821.6 faimls of misconduct in connection with an
investigation and prosecution; and

(3) the City is absobely immune from liability on tb state law claims under California
Government Code under section 821.6, and camnstied under California Government Code
section 825.

Having carefully considered the papers submiteedi the pleadings in this actidand for

the reasons set forth below, the CABRANTSIN PART AND DENIESIN PART the Motion to Dismis$

with leave to amend.

! The Court directed the parties to submit sapgntal briefs of no more than three pages

each on the issue of conspiracy arising from pagtmp in an investigation. Plaintiff submitted his

three-page brief. Defendants objected and mowatrike the brief as beyond the scope permittg
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l. SUMMARY OF ALLEGATIONS

Trulove alleges that, shortly before 11:00 p.m. on July 23, 2007, Seu Kuka was shot and

killed on a sidewalk in front of 140 BlytheldaAvenue in San Francisco’s Sunnydale housing
projects. (FAC  27.) Although theewere as many as 25 people préseéthe scene of the crime,
only one witness came forward: Priscilla Lualemadd. (29.) She was transported to Inglesidg
Police Station by defendants Lee and Philligd. 30.) They placed Lualemaga in a room for t
hours, and Lee directed her to look over a hualleoard of photos of suspected gang members,
including a photo of Truloveld. 11 30-32.) Later, sometime around 1:00 a.m., the lead
investigators on the homicide, defendamisnson and D’Amico, conducted an interview of
Lualemaga.l@l. 1 29.) Lualemaga stated that skeognized a photograph of David Trulove
(plaintiff Jamal Trulove’s brother) on the bulletin bdabut did not identify orecognize plaintiff.
(Id. 17 36-37.) Lualemaga reported that she $am her second storyindow at 140 Blythedale,
Kuka chasing one man and being shot by another nthrff(41-42.) Lualemaga told the inspec
that she “didn’t really get a goddok at the shooter” as the figahd shooting happened “so fast.”
(Id. 1 48.) Lualemaga then returned with the ingmsdo the bulletin boardnd stated that the ma
Kuka was chasing was Joshua Bradl&y. {1 4546, 52.). Despitedtlfiact that Joshua’s

photograph was immediately belowulave’s on the bulletin board, stagain did noidentify Jamal

by the Court. The motion to strikeENIED. While the Court requested authorities rather than
argument, the brief is within the page limit and the argument is minimal. The Court notes thg
defendants’ response provided no contrary authsyi@s less than a page total, and submitted
motion on its original papers.

2 Citing Rosales-Martinez v. Palmer53 F.3d 890 (9th Cir. 2014)efendants seek judicial
notice of several documents in connection witirtinotion, including the affidavit used to obtain
the arrest warrant, trial minutes, a declarationaafnsel in support @& new trial motion, and a
transcript of a witness statement in the underlgimgpinal case against plaintiff, along with a cop
of the unpublished decision of thelitania Court of Appeal reversg his conviction. (Request fd
Judicial Notice ["RJIN”"], Dkt. No. 51.) Plaiiff objects to the RIN as improperly seeking to
introduce evidence outside the pleadings for the trithe matters stated therein. The Court fing
that, other than the unpublisheelcgsion, the documents are not appropriate matters for conside
in connection with a 12(b)(6) motion. Particljavith respect to the Dickerson statement,
Defendants’ offer of the statement to show thatnterview techniques here did not rise to the le
of a Constitutional violation goes far beyond simgdynparing the alleged contents of the actual
document to the contents as alleged in the FAC. The RJN is theBafarg ED as to Exhibit F
only, and is otherwisBENIED.
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Trulove as someone involved iretKuka shooting or present thmaght, nor did she indicate in any
way that she recognized him asaciated with Joshua Bradleld.(T1 34, 47, 53.)

Trulove alleges later that nigah unidentified plainclothg®olice officer (“John Doe #1”)
also questioned Lualemaga abow thurder in the presence oftérd party, Oliver Barcenas, who
had been brought to the station and handcuffedidench near the officers. (FAC 11 46, 152.)
According Barcenas, with Officer Lee standimg John Doe #1 pointed to a clipboard and aske
Lualemaga, “Are you sure it wasn’t Jamallbwve?” to which Lualemaga responded, “No, | don’t
know,” and John Doe #1 appeared frustratéd. ] 61-64.)

Sometime in the early morning hoursJofly 24, 2007, defendants Johnson and D’Amico

)

drove Lualemaga home. (FAC | 70.). Later tteat, defendant Johnson went back to Lualemagg’s

home, along with defendants McMillan, AndroviamdaTrail and, in an unrecorded and undisclog
conversation, exerted pressure on Lualeartagdentify Trulove as the shooted.(1 72-74.)
On July 25, 2007, defendants Johnson and D’Amieb Lualemaga at her work and show
her a photograph line-up in their cdd.(11 79, 80.) They recorded some, but not all, of their
conversation with Lualemagdd( Y 82.) Though they had four photograph line-ups using the
standard procedure, they showed Lualemag#exeint, improperly suggése line-up, which used

the same photo of Trulove as had been postedeohuttetin board, and depéxd him in orange, jail

ed

ed

issued clothing, among other thingsl. {1 76—78, 80, 81.) Despite not having recognized him less

than 48 hours before, Lualemaga now stated thatothlkesllike the person that could have shot S
and “the shooter, | want to say it's himlti( 86.) Despite this idenitation, Trulove alleges that
Lualemaga’s statements about the shooting wensistent with the plsycal evidence about the
direction from which the shots were fired. (FAC {1 164, 168.)

Nearly ten months later, witthe investigationtsl pending, defendants Hagan and McMill
were conducting surveillance afknown drug trafficking area i®an Francisco in June 2008l (1
96-97.) They saw Latisha Meadows-Dickerson wdkerpassenger seatatar in the area.ld))
When police arrived at the car, Dickersonffetd a loaded firearm into her pantsl. At the time,
Dickerson had two prior convictins for serious feloniesld( 1 98.) Instead of charging Dickerso

with a crime that would have been her “thirdks,” defendants Hagamd McMillan asked her if
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she had any information for themld.( 99.) Dickerson told themahshe had seen Kuka’s murder.

(Id. 199.) Trulove alleges that, because officersskBé&ckerson’s statement was inconsistent wit
the facts known about the shooting ( Dickerson said it occurredamd 5:00 or 6:00 p.m. and w|
“still light outside,” thogh it occurred near 11:00 p.m.), theygaged in suggestion to attempt to

alter her statement in the unrecorgwxditions of her interview.Id. 11 100-107.) Dickerson also

claimed a third man, Tumo Vaovasa, had witnessed the shoolthdl. 103.) However, defendants

Johnson and D’Amico had interviewed Vaovasa mesrtarlier because Vaovasa was a friend of

victim and wanted to asgiin the investigationld. 1 104.) Not only did Vaovasa deny witnessing

the shooting, he also told the inspectors that, fndrare he and Dickerson were, they could not g
the shooting. Ifl.) Trulove alleges that, knowing that Dickerson’s account of the homicide wa
completely contradicted by credible infortima from Vaovasa, defendants Johnson and D’Amic
determined to conceal Vaovasa’'s statemedtf{] 104, 116, 221.)

Trulove alleges that, defendant Johnson maaléngber of misrepreseations and omissions
in his arrest warrant affidavit in August 2008;luding omitting the above weaknesses in the
witnesses’ identification of Trulove, and conloeg information about Vaovasa and Barcenas.
Based on Johnson’s affidavit, Trulove was ag@sin October 27, 2008, and the prosecution ag
him proceeded. At Trulove’s preliminary hearingldrial, the prosecution based its entire case
Lualemaga’s identification of him as the shoot@fAC § 133.) Lualemaga filner testified that she
did not initially tell policethat Trulove was the shooter becasise was afraid of having to testify.
(Id. 1 137.) Trulove alleges thaigrexplanation of fear was onlg hide Defendants’ misconduct.
(Id. 1 138.) The prosecution never called Dickersaestify at any proceeding against Trulove.
(Id. 1 117.)

Il.  APPLICABLE STANDARD

Defendants move to dismiss under Rule 12(b)# motion under Rule 12(b)(6) challenge
the legal sufficiency of the claims alleged. To avoid a motion to dismiss under Rule 12(b)(6),
complaint must “contain sufficient factual matter, accete true, to ‘state a claim to relief that ig
plausible on its face.”Ashcroft v. Igbal556 U.S. 662, 678 (2009)I¢bal’) (quoting Bell Atl. Corp.
v. Twombly 550 U.S. 544, 570 (2007)Ttvombly)). Although a pleadingloes not require “detailg
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factual allegations,” plaintiffmust allege “more than labedsid conclusions, and a formulaic
recitation of the elements of a cause of actiohnwombly 550 U.S. at 555. When considering a
motion to dismiss, a court must accept as true all “well-pleaded factual allegaiignas.’ 556 U.S.
at 679. “[T]o be entitled to the presumption of rudllegations in a comptd or counterclaim may
not simply recite the elements of a causaation, but must contain Sicient allegations of
underlying facts to give fanotice and to enable the oppospeyty to defend itself effectively.”
Starr v. Baca652 F.3d 1202, 1216 (9th Cir. 2011). Furthlee, “factual allegations . . . must
plausibly suggest an entitlementrédief, such that it is not unfaio require the opposing party to K
subjected to the expense of digery and continued litigationId.

[11.  DisCcussiON

The FAC names twelve individual police officénspectors and the City. Defendants mo
to dismiss nine of those twelve individualenceding that the facts alleged against D’Amico,
Johnson, and Lee are sufficient to state plausibienslas a pleading matter. However, Defendg
contend the allegations against the remainingriddal officers are too exlusory and vague to
support Trulove’s section 1983 claimBefendants further contendathTrulove’s state law claims
against D’Amico, Johnson, Lee and the City, are barred.

The Court looks first to thBection 1983 claims. Section8®creates aght of action
against individuals actingnder color of state law who violatederal constitutnal or statutory
rights, and thus establishesrfethod for vindicating federailghts elsewhere conferredTatum v.
Moody, 768 F.3d 806, 814 {9 Cir. 2014) cert. denied135 S. Ct. 23122015) (quotingHall v.

City of L.A.,697 F.3d 1059, 1068 (9thir. 2012)). Here, Trulove allegeviolation of his Fourth an

Fourteenth Amendment rights based upon allegatibfebrication, suppression of evidence, and

e

nts

malicious prosecution, as well asanspiracy to violate those rightBhe Court considers each claim

in turn.
A. Section 1983 Fabrication of Evidence Claim Under Devereaux (Count )
Defendants seek to dismiss all claims agaimdividual police officer defendants Officer
Androvich, Sergeant Daniele, Officer Hagan, Offig@ioble, Inspector McMlan, Officer Phillips,

Officer Trail, Officer Silver, and Lieutenant Slade the grounds that theaee insufficient factual
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allegations to concludthat they personally viated Trulove’s clearly ¢ablished constitutional
rights under Section 19830 state a claim, Tralve must make plausibilegations both that he
was deprived of a constitutionaght, and that the rigiwas clearly establiskesuch that it would
be clear to a reasonald#icer that their conduct veaunlawful in the situa&in they confronted, in
order to overcome qlied immunity. See Pearson v. Callahab55 U.S. 223, 236 (2009).

To state a plausible claim for deldage fabrication of evidence und@evereaux v. Abbey
263 F.3d 1070, 1076 (9th CR001), the plaintiff mst: (1) identify the edence alleged to have
been fabricated; and (2) state factshovg that the fabricain was deliberateBradford v.

Scherschligt803 F.3d 382, 386 {9 Cir. 2015). Delibmate fabrication can b&hown directly, such

as by proving that the tendant reported infornti@n known to be falseCostanich v. Dep't of Sog¢.

& Health Servs.627 F.3d 1101, 1111-12 (9th C2010) (evidence thatefendant deliberately

misquoted and misrepresented wisstatements in a child abuse répoeated triable issue of fact

on fabrication claim). Deliberafabrication can also be showg circumstantial evidence that

defendants either: (1) conued an investigation dhe plaintiff “even thouglfthey] knew or shoulg

have known that [he] was innocengi (2) “used investigative techques that were so coercive and

abusive that [they] knew @hould have known th&hose techniquesould yield false
information.” Bradford 803 F.3d at 386q(oting Devereayx263 F.3d at 1076). “These method
are not themselves independeatises of action. Rathergthare methods of proving one
element—intent—of a claim th#te government deliberately fatated the evience at issueld.

Here, as to the st part of theDevereauxest, Trulove alleges th&tefendants fabricated
Lualemaga and Dickerson’s identiditions of Trulove athe shooter. (FAJ 220.) As to the
deliberateness prong of thest, Trulove alleges:

(1) direct evidence aleliberate misrepresentation of wags statements by: misrepresent
the strength and circumstancegtw# witness statements; failingdsclose that Lualemaga had n
identified Trulove on two priooccasions when shown hiegiograph; and neglecting to
acknowledge inconsigteies in Dickerson’s statement indiicey that she statetthe wrong location

and wrong time of day for éhshooting. (FAC { 220(a).)
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(2) circumstantial proof of diberateness in that Defendanised investigative techniques
that were so suggesévr coercive that they kw or should have knownahthey would yield fals
information. (FAC  220(b).)

Defendants’ motion does not seekdismiss the fabrication claias to other officers, such

as Lee and Johnson, taswhom it is alleged there isrdct evidence afheir deliberate

misrepresentation of witness satents. Thus, the Court focuseswhether Trulove’s allegations

state a plausible claim that the Moving Offichese acted deliberatebecause they used
suggestive or coercive techniguebtaining the witnesstatements that thégnew or should hav
known would yield false information. The Coursh@viewed the allegains as to each moving
defendant and finds the aliations sufficient to state a plausiblaioh of deliberatéabrication as tq
some individuals, but not others.

Officers Trail and Androvich and InspectdcMillan are allegedo have met with
Lualemaga the day after the shootatgher home, and to have pragglher in that conversation t
identify Trulove as th shooter, in an unreated conversation. (FALY 72-74.) Inspector
McMillan and Officer Hage are alleged to have coerced BEcdon to say that the shooter was
Trulove, enticing her witlthe incentive of avoiding a “thirdrdte” for the cocaine, heroin, and
stolen 9 mm semi-automatic faem they found on her, and otlgrsuggesting that she answer
guestions in a way that walimake her testimony consistenth known informationi(e., “It was
dark. Was it not? Was it dark?”YFAC 11 96-107.)These allegations, @hg with the more
generalized assertidhat these defendants ati@t the direction of thkead investigators and in
active assistance of tlmvestigation, are sufficient toage a plausible claim of deliberate
fabrication against themCf. Gantt v. City of Los Angelegl7 F.3d 702, 70@®th Cir. 2013)
(sufficient evidence of coercive interviewingdend fabrication claim to the jury where suspect

testified that detectives threaterteccharge him with murder if hdid not provide iformation, that

officers knew suspect was high on crack at the ofirtas identification, andold suspect he was not

allowed to say they had showkiin certain materials). Defendardre correct that aggressive
guestioning tactics alordo not establish a Catitsitional violation. See Devereay263 F.3d at

1075,Gausvik v. Pere83845 F.3d 813, 816-817 (9thrC2003). The allegains here are sufficient

D
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to state a claim of conduct soeroive that the offias knew they werékely to yield false
information, and that the officeknew or should have knowreththe right being violated was
“clearly established.Devereaux263 F.3d at 1074-75 (that “tleeis a clearly established
constitutional due process right riotbe subjected to criminal charges on the basis of false evid
that was deliberately fabricated by the governmsrivirtually self-evident”). The motion to
dismiss the fabrication claim against InspectoMlan and Officers Trd, Androvich, and Hagen
is DENIED.

However, the non-conclusory allegations against Officers Knoble, Silver, and Phillips
not sufficient to state a fabricati claim against them. Officer Rlips is allegedo have brought
Lualemaga to the Ingleside Police Station on tightof the murder, and toave assisted in the
investigation. It is oly Officer Lee who is déged to have directed Lualemaga to examine the
photographs on the belin board that night while she wexdt to be intervieed, and to have
participated in questioning in an attempt to coercpressure Lualemaga ittentify Trulove as the
shooter. $eeFAC 11 30, 61-67.)

Similarly, the only particular fetual allegations agast Officers Knoble iad Silver are that
Knoble took photographs at the caracene, Silver participatéa a later taffic stop and
interrogation of Trulove’s brotherand that they both, as membefsa gang task force, suggeste
Trulove should be investigated in connection with murder. None dhese allegatins supports
an inference that Knoble or Silverere engaged in coercive intigative techniques that they kng
would yield false information. Fther, although Trulove alleges arformation and belief that
“Officers Lee and John Doe #hd other§ engaged in coercive questing of Lualemaga the nig
of the shooting (FAC 16 emphasis supplied), thggneral allegation is infficient to shate a claim
that Knoble, Silver, or Phips were so engaged.

Trulove also contends that allhai officers are liable becaudeey were awaref the others’
misconduct (FAC 1 56), making theintegral particimnts” and not “mere bystanders” to the
deliberate fabrication. The Ninthr€uit has held that evahan individual’'sconduct does not itsg
rise to the level of aanstitutional violation, thendividual may still be lialle for the violation if

they were an “intel participant.” Boyd v. Benton Cty374 F.3d 773, 780 (9th Cir. 2004). Ever
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so, the Ninth Circuit has rejected a theory thatéw the deprivation of thgghts is the result of a
‘team effort,” all members of the ‘team’ may beld liable” since it would lump all defendants
together and allow liability to attach to “a reebystander” who had “no role in the unlawful
conduct.” Chuman v. Wright76 F.3d 292, 294-295 (9th Cir. 1996)hus, an integral participant
must play some individual role rahthan simply being part of, for example, an investigative ted
In Boyd the court described such participatioreasompassing circumstances where an officer
stood at the door of an apartmhearmed with his gun, while othefficers entered to conduct an
unlawful search, or where one officer stood behimatlzer officer as he threw a “flash-bang devig
into a suspect’s apartmerBoyd 374 F.3d at 780. UnlikBoydor the unpublishe decisions cited
by Trulove—cases where aagip of officers acted in concert aetecene of a sitg incident—herg
the alleged conduct &fnoble, Silver, ad Phillips is too distant from the “scene” of the alleged
coercive guestioning torfd that they were “integl participants” in obtaining coerced statement
from Lualemaga or Dickerson.

Without more, the allegations aigst these three officers dot state a plaible claim.
Thus, the motion to dismiss the fabricatioaiel as to Knoble, Sikr, and Phillips i$SRANTED
WITH LEAVE TO AMEND. If he is unable to Ege additional facts atightime, Trulove may seek
leave to amend if further discovergveals additional condt that would give ge to liability for
deliberate fabrication by &se or other officersSee Gillespie v. Civilett§29 F.2d 637, 642 (9th
Cir. 1980) (“[W]here the identity of alleged daftants will not be known prior to the filing of a
complaint ... the plaintiff should be given an ogpnity through discoverto identify the unknown
defendants, unless it @dear that discovery wodlnot uncover the identities, or that the complaint

would be dismissed on other grounds”).

B. Section 1983 Suppression of Evidence Claims Under Brady
and Tatum (Counts| and V)

In Count I, Trulove alleges that all defendavitdated his Constitutional rights to a fair trig
Brady v. Maryland373 U.S. 83 (1963) by concealing from prosecutors: (1) the exchange at
Ingleside Police Station the night of the muriteolving Officer Lee, Officer John Doe #1 and

10
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Lualemaga, as observed by Barcenas; (2jrtheting between Lualeaga, Inspector Johnson,
Inspector McMillan, Officer Androieh, and Officer Trail at her haoerthe day after the murder ang
her questioning at Ingleside 8ta well past midnight; (3) theatiement of withess Vaovasa to
Inspector Johnson and Inspector D’Amico that cali¢tad Dickerson’s statement about the murg
and identification of Trulove. In Count IV, Trulowdso alleges these same facts support a clain
violation of his due process rights by conceabindailing to turn over exculpatory evidence leadi
to prolonged detentionTatum v. Moody768 F.3d 806, 814—16 (9th Cir. 201dyt. denied135 S.
Ct. 2312 (2015) (regardless of whetBeady covers a claim for failure to disclose exculpatory
evidence in the absence of a charge going th tiniare is still a 14tliAmendment denial of due
process claim when such failure to diise results in a prolonged detention).

In order to state a claim for violation oshConstitutional rights by suppression of eviden
underBradyandTatum plaintiff must allege that defenulis were aware of evidence that was

material and exculpatory; did not make an adeqdiatdosure of that evidee to the prosecutor; a

did so with “deliberate indifference to or recklefsregard for an accused’s rights or for the truth.

Tennison v. City & Cty. of San Francis&0 F.3d 1078, 1089 (9th Cir. 2009). Plaintiff must alg
allege that the inadequalesclosure prejudiced himSmith v. Almade640 F.3d 931, 939 (9th Cir.
2011) (citingStrickler v. Greenes27 U.S. 263, 281-82 (1999)).

Defendants argue that Officers Hagan, Knobld)ip$, and Silver cannot be liable becaus
they are not alleged to have been personally uagbin obtaining any of the alleged statements.
Trulove does not assert otherwiséhis opposition to the motion. The Court, based on its reviev
the FAC and the lack of oppositidBRANTS the motion to dismiss the suppression claims again
Hagen, Knoble, Phillips, and Silv&/ITH LEAVE TO AMEND.

As to Officers Trail and Androvich and Insgtor McMillan, Defendats contend that the
allegations concerning their woorded, undisclosed meeting withalemaga the day after the
shooting do not show that these offis’ failure to disclose the nme®y was culpable. They conten
that Inspector Johnson, the leadricide investigator, was alsogsent and they reasonably could
have relied on him to takesponsibility for anyBrady obligations that might arise as a conseque

of the meeting. None of the authorities citedd®sfendants suggest thapalice officer is excused
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from hisBradyresponsibilities by the fact thhe is not the lead invegator. Nor does Defendants
reframing of the argument in rgptthat a claim these officers h&tady obligations is not plausibl
under the circumstances alleged—persuade thetEhat the claim must be dismissed.
Defendants’ citation tdennisondoes not persuade. Trennisonthe Ninth Circuit held that
the decision to disclose ortwhold exculpatory evidence isigect to a reckless indifference
standard, such that a San Francisco Police iapat inspector who laed the recording of a
confession given to another officdaut failed to disclose it, cadibe found liable for his reckless

disregard for the civil rights dhe accused and for the truthennison570 F.3d at 1089-90.

The motion to dismiss the suppression of evigetiaims as to Officers Trail and Androvigh,

and Inspector McMillan is therefoReniep.>

C. Section 1983 M alicious Prosecution (Count I1)

A claim for malicious prosecution may be stated only against prosators but also police
officers and investigators who amgfully caused the plaintiff's psecution, such as by knowingly
providing misinformation, concealing exculpat@yidence, or otherwise engaging in wrongful
conduct that was “actively instrumental in caugsihe initiation of legal proceedingsAwabdy v.
City of Adelantp368 F.3d 1062, 1067 (9th Cir. 2004ge also Galbraith v. County of Santa Clar
307 F.3d 1119, 1126 (9th Cir. 2002) (coroner’s reckbesstentional falsification of an autopsy
report that plays a material role in the falsesirand prosecution of amdividual can support a
claim for malicious prosecution against hir§)nith v. Aimada640 F.3d 931, 938 (9th Cir. 2011)
(citing Galbraith, malicious prosecution action may $tated against police officers and
investigators wrongfully caused prosecution). aird for malicious prosetion requires that the
plaintiff show he was prosecuted with malieéthout probable causand for the purpose of

denying him a specific constitutional righAwabdy 368 F.3d at 1066“Among the ways that a

® Defendants contend that Plaintiff's allegasare equivocal because the FAC alleges t

the conversation the day after gteooting only “possibly” took place(FAC { 132.) Plaintiff state$
that paragraph 132 refers to the possibility thatlemaga was shown plaintiff's photograph at the

earlier meeting, not any uncertairgtipout whether the meeting ocadr While the allegations coy
have been clearer in this redathey are sufficient to put Bendants on notice of plaintiff's
allegations that the meeting between Inspetbbnson, Inspector McMillg Officer Androvich, and
Officer Trail at 140 Blythedale Avenue, daly 24, 2007, at approximately 5:00 p.nSe€FAC 11
71-74.)
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plaintiff can rebut grima faciefinding of probable cause Iy showing that the criminal
prosecution was induced by...fabitied evidence, or other wrongfconduct undertaken in bad

faith.” Id. at 1067 see also Blankenhorn v. City of Orang85 F.3d 463, 483-84 (9th Cir. 2007)

(evidence that officers gave false statemebtaiadefendant’s gang affiliation and his “combative

stance” in arrest reports relied upon by prosedutéiling charges could ¢ablish their “integral
participation” for malicious prosecution liability).

Defendants contend that the only allegations of false representations to prosecutors ir
defendant Johnson’s arrest warrafiidavit, and that there are maflegations to support a maliciou
prosecution claim as to Hagan, Knoble, Philjiilver, Trail, Androvich, and McMillaf.
Defendants argue that the FAC does not allegs tacgshow that these officers were integrally
involved in providing fése statements.

To the contrary, and as stated above, the allegmtiere are sufficient &tate claims that at
least some of the individual defendants—Traildrovich, McMillan and Hgen—acted to fabricat
or suppress evidence, conduct which was instriahén causing the initiation of a murder
prosecution against Trulove. The motion to d&sithe malicious prosecution claim is therefore
GRANTED WITH LEAVE TO AMEND as to defendants Knoble, Phillips, and Silver, BEMIED as to
defendants Trail, Androvit McMillan, and Hagen.

D. Section 1983 Conspiracy (Count I11)

“A civil conspiracy is a comibation of two or more perssrwho, by some concerted actio
intend to accomplish some unlawful objective fag gurpose of harming another which results in
damage.”Gilbrook v. City of Westminstet77 F.3d 839, 856 (9th Cir. 1999) (internal quotation
omitted). A plaintiff need not allege that eachtjggpant knew “the exact details of the plan, but
each participant must at least shaedbmmon objective of the conspiracytanklin v. Fox 312
F.3d 423, 441 (9th Cir. 2002). “Whether defendavese involved in an unlawful conspiracy is
generally a factual issue and shouldé&solved by the jury, so long as there is a jpdgygithat the

* The Motion argues that theaee “no facts alleged to supptine conclusion that any of
theseseverother officers” were involved. (Motioat 16:16-17, emphasisigplied.) The Court
understands this argument to inclute individual Moving Officer®ther thanDaniele and Slade,
who are only addressed in the 1983 superyisiability secton of the motion.
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jury can infer from the circumstances (that tHegdd conspirators) had a meeting of the minds @

thus reached a understanding to aohithe conspiracy’s objectivesviendocino Envtl. Ctr. v.

Mendocino Cty.192 F.3d 1283, 1301-02 (9th Cir. 1999) (intemi@tions and quotations omitted).

In addition to the factual allegations sunmirad above, Trulove alleges that Defendants
engaged in and facilitated actsfimtherance of a conspiracy, inclad acting in concert to: suggeg
coerce, and fabricate witness identifications;ce@h that the Lualemagaeidtification was tainted
and given in exchange for a promise of paynwdiving expenses; and fail to document the
conversations with Lualemaga that would have shown she was pressured to identify Trulove
1 237.) Defendants argue that Trulove’s allegatiortoosgpiracy, particularly of concerted action]
violate his Constitutional rights, are too corsdry. Defendants contend that the officers’
cooperation with one anothenly plausibly shows that the officewere working together to solve
case, not to deprive Trulove of his constitutional rights.

Trulove has alleged active piaipation by defendants TitaAndrovich, McMillan, and
Hagen, along with the non-moving police defendantdgeprivation of Trulove’s rights based on
fabrication and suppression of esmte. Trulove alleged that these officers acted together, at tl

direction of defendants Johnson and D’Amiaod based on a suspicion of Trulove’s gang

affiliation. (FAC 1 32, 55-57.) Trulove offers specifactual allegations thélhese defendants: (1

acted in concert to fabricate Leataga’s identification of Truloveising pressure and faulty line-y
tactics, along with promises obmpensation; (2) participatedtime fabrication of an even less
reliable statement from Dickersaamd (3) acted to conceal detailsd contradictory evidence that
would have undermined those identificatiofBAC 1 220-222, 237.) These allegations are
sufficient, at the pleading stage, to state axclair conspiracy again3tail, Androvich, McMillan,
and Hagen, and the motion to dismiss the conspiracy count against (DERES.

The non-conclusory allegations against KnoBigver, and Phillipson the other hand, are
not sufficient to give riséo an inference that they were awaf the fabricatin or suppression in
which the other officers aralleged to have taken antive role. Certaigl there are circumstance
under which a person may hable as a co-conspgitor if they acted iconcert with others and

knew or should have known thidieir actions contributed t constitutional violationSee
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Mendocino Envtl. Ctr. v. Mendocino Gt§92 F.3d 1283, 1303 (9th Cir. 1999) (circumstantial
evidence, including the fathat city police officers had woekl closely in planning and conducting
investigation with FBI agents who used misleading informatarbtain search warrants, along
evidence police officers contributed misinfornoatiand publicized inaccurate information, was
sufficient to create a triable issue abdwdge officers’ liability as co-conspirator§rowe v. Cty. of

San Diegp608 F.3d 406, 440 (9th Cir. 2010) (allegatioret fisychologist adsed detectives and

helped devise a tactical plan later implemented by officers in violation of defendant’s constitutiona

rights was sufficient to plead a “tacit ‘mewgiof the minds’ for conspiracy liability)Grega v.
Pettengill 123 F. Supp. 3d 517, 542 (D. Vt. 2015) (prosexsi role in conspiracy sufficiently
alleged where his review of file and “intimate” involvementrimdstigation could give rise to
inference that he knew or should have knovat tnime scene photograph falsely depicted the
scene). But allegations that these officers were pér gang task force, identified Trulove as a
potential suspect, and assisted ia ithvestigation, without more, do ngive rise to an inference that
they knew of and tacitly agreed to anawtful objective. Thenotion to dismiss i&SRANTED WITH
LEAVE To AMEND as to Knoble, Silver, and Phpk on this @dim as well.

E. Section 1983 Supervisory Liability Against Daniele and Slade (Count V)

Defendants do not dispute Towk’s allegations suffice agst defendants Johnson and

D’Amico in their roles as supervisors of the istigation. Instead, Defendis argue the allegation

(2]

against defendants Sergeant Daniele and LnemteSlade are not pleaded with sufficient
particularity to establish superay liability undersection 1983.

A plaintiff states a @im for supervisor under section 1988e alleges either: (1) the
supervisor’s personal involvemantthe constitutional deprivatip or (2) a sufficient causal
connection between the supisor’'s wrongful conduct and éhconstitutional violation. Starr, 652
F.3d at 1207. “The requisite calsannection can be &blished...by setting in motion a series df

acts by others, or by knowingly refus[ing] to témate a series of acky others, which [the

® Trulove’s argument and authorities to the eftaet officers can be liable for conspiracy |f
they are aware of the unlawfudreduct and fail to intervene doest address the pleading defect
here: failure to allege that these defendants facts to support amoeféhat they we aware of the
unlawful conduct.
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supervisor] knew or reasonably should have known would cause others to inflict a constitutional

injury.” 1d. at 1207-08 (internal citatiorsd quotations omitted).

(9]

Here, Trulove alleges that Slade and Danieleevtiee responsible supervisors for Inglesid
Station on the night of the shaagi, when Barcenas is allegedhtave witnessed Officer John Doe [#1
pressuring Lualemaga to identify Trulove, thereforgkely to have been aave of that conversation
and of Lee and Phillips’ suggestive questioningudlemaga with the photo board. Trulove also
alleges that SFPD policy required thedficers to monitor, direct, arevaluate officers, in addition
to reviewing and signing off on the®ports. Trulove contends thaidlstates a plausible claim that
Daniele and Slade would have known about oppr conduct by John Doe #lke, and Phillips on
the night of the shooting, which suffices to statclaim that Danielend Slade had personal or
constructive knowledge of constitutional \abbns committed by their subordinates.

These allegations, without more, are not sugfitito allege a suffient causal connection
between conduct, or failure to act, by Daniele and Slade and the alleged constitutional violations

here. Trulove does not allegects indicating that Daniele agdade were aware of potential

—~+

constitutional violations that ght, or that they reasonably shotlave been aware of such condu¢
under the circumstances other thanfdes of their supervisory statu§ee Chavez v. United State

683 F.3d 1102, 1110-11 (9th Cir. 2012) (conclusadlggations that supervisor had general

L)

responsibilities to reviewnd approve subordinates’ conduat dot support a conclusion that he
knew or had reason to know about improper border stops). The motion tssdéso Daniele and
Slade is therefor&RANTED WITH LEAVE TO AMEND.
F. California Bane Act, Civil Code 52.1 Claim (Counts VI and VII)

In Counts VI and VIl of the FAC, Trulovelafes a state law claim under California Civil
Code section 52.1, commonly refertedas the Bane Act. Trave alleges that D’Amico, Johnson
Lee and John Doe #1 interfered or attempted tofereewith his constitutional and legal right by Gise
of threats, intimidation, or coean of Lualemaga, and that the Cisyvicariously liable for that

conduct under California Government Code sec815.2. (FAC 1 254, 255.) He alleges that as a

result of those threats, he was “wrongly prosecuted, detained, and incarcerated” in violation of the

Constitution, and that these violations were accmgal by threats, intimidation, or coercion. (FAC

16
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1 256.) The claim is against Inspector D’Amicagdactor Johnson, and Officeee, and against the
City and County of San Francisco by virtuee$pondeat superidt

Defendants argue that this claim is barredhgyabsolute immunity of Government Code
section 821.6. Section 821.6 statédspublic employee is not liabléor an injury caused by his
instituting or prosecuting any judicial or administrative proaegaithin the scope of his
employment, even if he acts maliciously amthout probable cause.” Cal. Gov. Code § 821.6.
When a public employee is immune from liabilityder section 821.6, the pubéatity employer is
also immune. Cal. Gov. Code § 815A2nylou R. v. Cty. of Riverside8 Cal. App. 4th 1205, 1208
1209 (1994).

—h

Defendants contend that immunity under Govemin@ode 821.6 is not limited to claims g

malicious prosecution but also emts to other causes of action arising froonduct protected und

(1)
=

the statute, citing several Califorrappellate court decisions so holdirfgee, e.g. Cty. of Los
Angeles v. Superior Court (WestB1 Cal. App. 4th 218, 230-231 (2009) (immunity barred Civil

Code section 52.1 claim). Truloeeunters that the Californiaureme Court has taken a “narrow

interpretation of [section] 821.6iexmunity, confining its reach to malicious prosecution actions|
Sullivan v. County of Los Angeld® Cal.3d 710, 721 (1974) (hahdj lower court improperly
dismissed false imprisonment claim, ialnis not shieldedy § 821.6 immunity).

“When interpreting state law, a federal caarbound by the decision of the highest state

court.” Hewitt v. Joyner940 F.2d 1561, 1565 (9th Cir. 1994¢e also Vestar Dev. II, LLC v. Gern).

Dynamics Corp.249 F.3d 958, 960 (9th Cir. 2001). The court “must determine what meaning the

state’s highest court wouldw the statute in questionGoldman v. Standard Ins. C&41 F.3d
1023, 1026 (9th Cir. 2003). Taking into consideratlmstatute and its legislative history, the Ninth
Circuit recently determined that “the I@arnia Supreme Court would adhereSallivaneven

though California Courts of Appeal have strayed from @drmon v. Cty. of Los Ange|e&28 F.3d

® The FAC is not clear as to whether CoVtits claim for theCity’s liability under
Government Code 815.2 is meant to apply only theeB¥ct claim or to althe foregoing claims.
The Court construes it as allegedafuply only to the Bane Act. EhCity cannot be liable for sectipn
1983 claims based solely omespondeat superidheory, and the parties ot argue otherwise.
See Monell v. Dep't of Soc. Servs. of City of New,¥8&U.S. 658, 691 (1978) (“a municipality
cannot be held liablgolelybecause it employs a tortfeasor—or, in other words, a municipality
cannot be held liable under § 1983 amespondeat superidheory”) (emphasis in original).
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837, 847 (9th Cir. July 5, 2016). Garmon a witness brought a claifar injury to her privacy
rights against a prosecutor for pubding her private medical infornian in the course of her son’s
criminal trial. Id. at *1. The Ninth Circuit held that sh a claim was not one for malicious
prosecution, and therefore not subjedhi® immunity stated in section 821.&l. at *7.

Here, Trulove’s claim is for a Bane Act vaion based upon use thireats and coercion
resulting in wrongful prose¢n and detention. WhilBullivancontrols, the claim here is still baged
upon malicious prosecution conduc,, fabrication and suppressionafidence in the course of gn
investigation. Thus, the claim is one for “injuraused by [defendants’] instituting or prosecuting

any judicial or administrative peeeding within the scope of [theegmployment” as encompassed in

section 821.6’s grant of immunity. Defendantsition to dismiss the Bane Act claimGRANTED.
Because leave to amend appears futile as a matteroho leave to amend is granted as to this
claim.
G. Duty to Indemnify Claim Against the City (Count VIII)

Finally, Defendants move to dismiss Counll éf the FAC, which alleges a claim under

California Government Code section 825(&gction 825(a) pwides, in part:

(a) Except as otherwise provided in this section, if an employee or former
employee of a public entity requests thelmuentity to defend him or her against
any claim or action against him or her & injury arising out of an act or
omission occurring within thecope of his or her emploent as an employee of
the public entity and the request is maderiting not less than 10 days before
the day of trial, and the employee orrfeer employee reasonably cooperates in
good faith in the defense of the claimaation, the public drty shall pay any
judgment based thereon or any comproroisgettiement of the claim or action to
which the public entity has agreed.

Cal. Gov't Code § 825(a).

The City does not disputeahsection 825 governs its obligats should any judgment or
settlement involving the individllg named defendants in this amti be entered. However, they
argue that this section does not give risa sg@parate claim by Tawe. The Court agrees.

“Indemnity does not provide additial rights to plaintiffs.” Williams v. Horvath 16 Cal. 3d 834,
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845 (1976) (holding that public etiéis could be required to inahmify employees in section 1983
cases). Section 825 gives a separate clainméaminity to the defendant, not the plaintifd.”
Defendants’ motion to dismiss Claim VIl is, therefdBRANTED. Because leave to amen
appears futile as a matter of law, no leave to amend is granted as to this claim.
V.  CONCLUSION
Accordingly, the Motion to Dismiss ISRANTED IN PART AND DENIED IN PART as follows:
(1) Claim | — Section 1983 basegbon fabrication:
as to defendants Knoble, Saly and Phillips the motion GRANTED WITH LEAVE
To AMEND,
as to defendants Trail, AndroicMcMillan, and Hagen the motion ¥ENIED;
(2) Claim | — Section 1983 based upBrady suppression; an@laim IV — Section 1983
basedlatumsuppression:
as to defendants Hagen, Knobléy&, and Phillips the motion IBGRANTED WITH
LEAVE TO AMEND,
as to defendants Trail, Andrawi, and McMillan the motion IBENIED;
(3) Claim I1- Section 1983 maliciousrosecution claim
as to defendants Knoble, Sily and Phillips the motion GRANTED WITH LEAVE
To AMEND,
as to defendants Trail, AndroicMcMillan, and Hagen the motion ¥ENIED;
(4) Claim I11 — Section 1983 Conspiracy:
as to defendants Knoble, Sily and Phillips the motion GRANTED WITH LEAVE
To AMEND,
as to defendants Trail, AndroicMcMillan, and Hagen the motionENIED;
(5) Claim V — Section 1983 supervisoligbility as against defendés Daniele and Slade, t

motion iISGRANTED WITH LEAVE TO AMEND;

’ Further, permitting a direct claim agains @ity based upon the conduct of its employe
here would, in effect, result respondeat superidrability of the Cityfor a section 1983 claim,
which that statute does not alloBee Monellsupra
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(6) Claim VI and VII — California Bane Act liability: the motion GRANTED WITHOUT
LEAVE TO AMEND.

(7) Claim VIII — Cal. Government Code section 828emnity against the City: the motion
is GRANTED WITHOUT LEAVE TO AMEND.

Plaintiff shall file an amended complaint witHiourteen days of this Order. Defendants
shall file a response to the operative complaint withventy-eight days of this Order.

A case management conference is scheduled émday, December 5, 2016 at 2:00 p.m. in
the United States Federal Cdwtise in Oakland, California.

This terminates Docket No. 50.

| T IsSo ORDERED.

Dated: October 12, 2016

/ YVONNE GONzZALEZ ROGERS
UNITED STATESDISTRICT COURT JUDGE
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