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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

PRODUCTS AND VENTURES CaseNo. 16-cv-00669-YGR
INTERNATIONAL |,
Plaintiff, ORDER GRANTING IN PART PLAINTIFF 'S
MOTION FOR LEAVE TO FILE SECOND
VS. AMENDED COMPLAINT
AXUS STATIONARY (SHANGHAI') LTD.,ET Re: Dkt. No. 195
AL.,
Defendants

ROBERTA TRADING CORPORATION,
Counterclaimant
VS.

PRODUCTS AND VENTURES
INTERNATIONAL ; AND CARLOS FAIRBANKS

Counterclaim Defendants

Plaintiff Products and Venturésternational brings thiaction against defendahfsr
alleged breaches of contract @od claims relating to a woodgaencil distribution agreement.
The Court previously dismissed the complaintléak of personal jurigdtion, but granted leave
to amend and provided a period for jurisdictiosigcovery. (Dkt. No. 72.Plaintiff filed its
amended complaint on September 19, 2016 (B&t.100, “FAC”), and defendants again brought
a motion to dismiss. The Court granted in paud denied in part defendants’ motion, dismissing
defendants Axus HK, Highton, Howin, and Nadde for lack of peosal jurisdiction, and

dismissing Counts One and Two against Kenpaudk Mr. Viegas and Counts Three and Four

! The defendants in this awti are as follows: Axus Stationery (Hong Kong) Ltd. (“Axus
HK”); Andrew Viegas, Highton Ltd.; Roberfrading Corporation; Kenpark Ltd.; Howin
Investments Ltd.; Noblesse ¢Hg Kong) Limited; Axus Statieery (Shanghai) Ltd. (“Axus
Shanghai”); Shanghai Marco Stationery CG@hanghai Laikesheng Pen Material Co. Ltd.
(“Shanghai Lexon”), and Brian Peifeng Xu.
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against Kenpak and Robda Tradingfor failure b state a clan. (Dkt. No. 144 at 2.)As such,
the only remaning claimswere Courg One and Wo againsRoberta Traing and Caonts Three
and Four agaist Viegas® The Courtdenied plaitiff's requeg for leave ® amend, bupermitted
plaintiff to file a later mown for leaveto amend lsould furthe developnent of the reord warram
sueh requestdue to seva thousand®f documats producedafter the abse of jurisdctional
discovery.

Currerily before tle Court is paintiff’s motion for leave to file a scond ameded
complaint, which plaintiff claims is baed on its reiew of lateproduceddlocuments.(Dkt. No.
195.) Specifialy, plaintiff seeks to mend the cmplaint as dllows: (i) re-allege clans against
the defendantslismissedor lack of gersonal jurigliction base on new @cuments réning
plaintiff's theory of alter go liability; (ii) re-allege claims disnissed for &ilure to sta¢ a claim;
ard (iii) add aclaim for fraudulent trasfer againsKenpark ad ShanghaMarco anda claim for
civil conspiragy against Kenpark.

Having carefully eviewed thepleadings, he proposedecond amnded comfaint, and tle
papers and ekibits submited on thignotion, andfor the reasns set forthmore fully below, the
Court GRANTS IN PART plaintiff's motion for leawe to file a seond ameded complant, as
described herin?

l. LEGAL FRAMEWO RK

Underthe FederaRules of Cvil Procedug, courts ardo grant leae to amendwhen
justice so reqires.” FedR. Civ. P. B(a)(2). Therule is “tobe appliedwith extremdiberality.”
Owens v. Kaier Found.Health Plan,Inc, 244 F3d 708, 7129th Cir. 2M@1); see als Morongo
Band of Misson Indians vRose 893F.2d 1074, 079 (9th Ci. 1990). @nerally, a ourt should

determine wheéher to grahleave indiging “all inferences ifiavor of graiting the maion.”

% Sine the Courts order on tle motion todismiss, déendants intie People’®Republic d
China, namelyAxus Shaghai, Shangai Marco,Shanghai L&on, and M. Xu (colledively, the
“PRC Defen@nts”), havebeen serve.

® TheCourt adops the Backgound in itsorder on deéndants’ maion to disniss, dated
January 18, 207 (Dkt. Na 144 at 2-% and add$acts and a#igations redvant to thenstant
motion, as neessary.
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Griggs v. Pae Am. Grp.Inc, 170 F.8 877, 88Q9th Cir. 199). That s&l, “leave b amend is
not to be grardd automatally.” Jadson v. Banlof Hawaii, 902 F.2d 185, 1387 (¢h Cir.
1990).

The Qurt weighsthe following factors inruling on amotion for leave to amed: (1) bad
faith; (2) unde delay; (3)prejudice tothe opposig party; (4)futility of the amendmat; and (5)
whether the ravant has pviously anended its pdadings. Foman v. Dais, 371 U.S178, 182
(1962); see als Johnson vBuckley 356 F.3d 10@, 1077 (9h Cir. 2004). Of these &ctors, “the
considerationof prejudiceto the oppeaing party [] carries thegreatest wigght.” Eminence
Capital, LLC v. Aspeon,nc., 316 F.8 1048, 102 (9th Cir. 203). “Couts may deche to grant
leave to amed only if there is strongevidence of undue delg, bad faithor dilatory motive on tte
pat of the moant, repead failure tocure deficiencies by anendments peviously albwed, unde
prejudice to tle opposingparty . . ., pr] futility of anendmen. . ..” Saoma Cty. As’n of
Retired Empsy. Sonom&ty., 708 F2d 1109, 117 (9th Cir.2013) (quothg Foman 371 U.S. at
182). Ordinarly, howeve, “courts wil defer comsideration & challengedo the meris of a
proposed ameded pleadig until afterleave to aend is grargd and themended pleding is
filed.” Netbuh, LLC v. Dstinct Corp, 212 F.R.D 534, 539 N.D. Cal. 203).
. DISCUSSION

Plaintiff seeks leagto file a seond ameded complant essentiall to includethree
caegories of Hegations ad claims: () re-allegeclaims aganst the defedants dismssed for lag
of personal jursdiction baed on newdocuments &fining plaintiff's theory of alter e liability;
(ii) re-allege ims dismised for failre to state &laim; and(iii) allege alditional claims for
fraudulent traasfer againsKenpark ad ShanghaMarco andor civil corspiracy aganst Kenpak.
The Court adtesses eactategory sparately, bebw.

A. Claims Against Deferdants Disnissed for Lack of Personal Jurisdiction

The Qurt previowly dismissel defendarg Axus HK, Highton, Howin, and Noblesse for
lack of persoal jurisdiction. Plaintiffargued thathese comanies shoud be subjecto personal
jurisdiction hee based oan alter egdheory. A paintiff must make gprima facieshowing that

the following criteria aremet to survie a Rule 1¢b)(2) motian on an alteego theory (1) treatiny
3




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

the corporations as separate erditiould result in inequity or injuse; and (2) a unity of interest
and ownership between the corporations such teatsbparate personalities do not actually exis
Ranza v. Nike, Inc793 F.3d 1059, 1073 (9th Cir. 2015) (citidge v. Unocal248 F.3d 914, 926
(9th Cir. 2001)). The Court found that plainfdiled to satisfy the “inequity or injustice” prong
of the test. Specifically, the Cdwexplained that difficulty in enfaing a judgment or collecting a
debt does not alone satisfy the negoment of an inequitable acGee Axon Sols., Inc. v. San Dieg
Data Processing CorpNo. 09-CV-2543-JM, 2010 WL 179702&,*2-3 (S.D. Cal. May 4, 2010)
(applying alter ego theory basedaltegation that the city intenddo dissolve an agency to
“avoid [wrongfully] liability for the monies owed to [plaintiff]")see also Las Palmas Assocs. v.
Las Palmas Ctr. Asso¢235 Cal. App. 3d 1220, 1249 (1991) (applying alter ego where there
“substantial evidence tapport that [defendants] formed a single entergaoséhe purposef
committing a continuing fraud against buyers” (emphasis supplied)).

Plaintiff has proposed new allegations, whictlaims demonstrates that Viegas and Xu
have actively sought to avoid liability and pdiahjudgment by repeatedly transferring assets
among the various corporate defendants. For instafaiatiff seeks to allege that after Viegas
expressed concerns about pldfigtiincipient lawsuit in 2014, hbegan to transfer approximately
$1.5 million in assets from Shanghai Marco togark, which then distributed this money to
other corporate defendants, mding Highton and Axus HK.SeeDkt. No. 195-2 11 164, 260-
62.) Additionally, plaintiff seekso allege that many of the ttans undertaken by the corporate
defendants were done not only t@altaxes in China, but al$¢o “obtain an unfair competitive
advantage because they could aggressively pracefthished pencils artificially low prices,

and some of those prices were so low that Htenacted PVI's customers away from PVIIY.(Y

O
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172.) According to plaintiff, the new allegations in its proposed second amended complaint are

sufficient to state an altego theory of liability.
Defendants have primarily raised two arguments: (i) that the proposed amendments

be futile because plaintiff still cannot allegey inequitable result and (ii) the dismissed

wvoul
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defendants would face undue prégedas a result of having to re-litigate the clafmiBhe Court
agrees. The Court provided plafhtvith several months of jurisdiional discovery to allege facts
sufficient to demonstrate that each of these dised defendants were alégyos of each other and
the defendants upon whom personal jurisdictiondependently appropriate. In granting in part
defendants’ motion to dismiss certain entitiesléek of personal jurisdton, the Court found that
plaintiff had failed to establish the inequityopg of the alter ego anlis. Plaintiff's new
proposed allegations still fail to explain how pl#f could satisfy the “inequity” prong of the
alter ego inquiry. This is partiarly so given that the Court dewli dismissal as to some claims
against Viegas and Roberta Tragliand other foreign defendantsyawvappear to be more central
to plaintiff's claims, have now been served.

Thus, further amendment of the operative compla re-allege alter ego claims against
the defendants already dismissed for lack of personal jurisdiction would be futile. According|
the CourtDENIES plaintiff's motion for leave to file a sead amended complaint as to the same.

B. Claims Dismissed for Failure to State a Claim

The Court dismissed Counts One and Twairagt Kenpark and Mr. Viegas and Counts
Three and Four against Kenpark @&aberta Trading for failure to seaa claim, in part because it
rejected plaintiff's arguments reging alter ego liability. Plairti seeks to re-plead these claims
based largely on their new allegations related t@ afe liability. With regard to the tort claims
in Counts Three and Four, however, plaintiff also alleges additional actions committed by
defendant Kenpark, which may state a claim faidas interference. Thus, while the Court findg
that that leave to amend these claims baseatiditional alter ego allegations would be futile,
leave to amend the tortiougerference claims as to Kpark based on the proposed new
allegations is appropriate. Accordingly, the C@BIRANTS IN PART plaintiff's leave to amend
Counts Three and Four as to Kenpark, but otheridsees plaintiff's motion with respect to

these counts.

* Defendants also devoted several pagélseif opposition to argue that plaintiff's motion
for leave to amend should be deemed as a mfrareconsideration. The Court declines to do

so, and addresses plaintiff's natias presented based on the appropriate legal standards for the

same.
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C. Additional Claims against Kenpark and Shanghai Mar co

Finally, plaintiff seeks to add alaim for fraudulent trasfer agaist ShanghaMarco and
Kenpark and &laim for cvil conspiray againsKenpark ony. Defendats’ argumats against
granting leaveto amend pmarily focused on tha&efendantslismissed fo lack of pesonal
jurisdiction, and raised fev argumentspecific tothese addional claims. With regad to the
proposed clan for frauduknt transferdefendantargue onlythat the nevallegationdail to raise
meritorious chims for relef becausehey are comary to sone of the evignce plaintif obtained
during jurisdidional discoery. Thisargument des not appar to be appopriate eve for a
motion to disniss let aloe a motion br leave to fie an ameded complat, but are ather best
reserved for smmary judyment or trél. With regard to the poposed clan for civil conspiracy
against Kenpak, defendats argue thiait is merey an attempby plaintiff to repackag its
dismissed clans for tortiaus interferace “premigd on the sae deficientallegations. (Dkt. No.
200 at 18.) Een if true, he analysisdr whethe those allegabns werensufficient for a tortious
interference cim does nbnecessany mean theyare also ingfficient for a civil congiracy clam.
In short, defedants havédailed to demonstrate sbstantial prgudice in albwing plairtiff to file a
second amened complaih adding thee two addiional clains. Accordirgly, the Cout GRANTS
plaintiff's motion with regect to the ame.

. CONCLUSION

For theforegoing easons, th€ourt ORDERS as follavs: The Cout GRANTS plaintiff's
motion with respect to (iXCounts Thre and Foulas to Kenpak only and(ii) additional claims for
fraudulent traasfer and ciul conspirag. The Cout otherwiseDENIES plaintiff's motion.

Plaintiff must filea second aended compaint withinfive (5) days of this Oder.
Defendants rast responaho later thartwenty-one(21) days hereafter.No extensios will be
granted.

This Order terminges DocketNumber 195

| T 1S SO ORDERED.

Dated: Augus®2, 2017

Y VONNE (%NZA%Z ROGEFQ

UNITED STATES DISTRICT COURT JUDGE
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