Products and Ven

United States District Court
Northern District of Califorra

© 00 N o g A~ W N PP

N N N NN N N NN P P P P B PP PR
© N o O~ W N P O © ® N O 0o M W N P O

1

ures International v. Axus Stationary (Shanghai) Ltd. et al Doc. 2

UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

PRODUCTSAND VENTURES CaseNo. 16-cv-00669-YGR

INTERNATIONAL,

Plaintiff, ORDER GRANTING MOTION TO ENTER
JUDGMENT PURSUANT TO SETTLEMENT

Re: Dkt. Nos. 243, 247, 253

VS.

AXUS STATIONARY (SHANGHAI) LTD., ET
AL.,

Defendants

Pending before the Court is plaintiff andunterclaim defendaftroduct and Ventures
International’s (“PVI”) and counterclaim defendant Carlosldamks’ (together, the “moving
parties”) motion to enter judgment againstetelants Axus Stationery (Shanghai) Co. Ltd.,
Shanghai Marco Stationery Co. Ltd., Shangh#@késheng Pen Material Co. Ltd. d/b/a Shanghai
Lexon, Peifeng Xu, Andre Viegas, Kenpark Lahd defendant and counterclaimant Roberta
Trading Corporation (collectively, “defendants”) puaatito the parties’ oral settlement agreeme
made on the record during the January 25, 2018 settlement conference before United States
Magistrate Judge Laurel Beeleg{Dkt. No. 243 (“Motion”).)

The instant motion is straightforward, and ubhfoately, not uncommon. The parties, ang
their counsel, participated in the settlememiference held on January 25, 2018. At the
conclusion of the conference, Judgeeler articulated the materigrms of the settlement, the
parties themselves and their attorneys agreed to thosedertine record, and Judge Beeler
confirmed, on the record, thtte settlement was “binding and enforceable.” (Exh. A to
Declaration of Randolph Gaw I1SBVI's and Carlos Fairbanks’ Motion to Enter Judgment
Pursuant to Settlement (“Tr.”) at 6:16—17, DKb. 245-1.) During the colloquy, the parties also

noted that (i) a written agreement would issurgl @) the mechanics of the settlement, including
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the process for and timing of payment, werbdéaesolved after goodifla investigation. No
party indicated that either diidse issues was to be a condition precedent to the binding nature
the settlement reached. Defendants now claahttte mechanics of payment was in fact a
condition precedent to reaching@mplete settlement, which remains unsatisfied, and also a
material term such that the settlement thus cabe@nforced. For the reasons set forth herein,
the Court disagrees a®RANTS the moving parties’ motioh.
l. LEGAL FRAMEWORK

Section 664.6 of the California Code of CRrocedure (“CCP”) combls and provides in

pertinent part:

If parties to pending litigatiostipulate . . . orally beforéhe court, for settlement of

the case, or part thereof, the couggpn motion, may enter judgment pursuant to
the terms of the settlement. If requested by the parties, the court may retain
jurisdiction over the parties to enforceetbettlement until performance in full of

the terms of the settlement.

California courts routinely enfoe this provision for settlements deon the record by parties anc
counsel to provide a “summary, expedifgocedure” and promote “finality.Levy v. Superior
Court, 10 Cal. 4th 578, 585 (1995). Awnal settlement recited in opeourt is enforceable under
CCP section 664.6 even if the parties contemplateohorializing the agreement in writing, but
never did. See Blix St. Records, Inc. v. Cassitly1 Cal. App. 4th 39, 48 (2010When parties
intend that an agreement be binding, the factahmabre formal agreement must be prepared ant
executed does not alter the validity of the agreement.”Elyaoudayan v. Hoffmad04 Cal.

App. 4th 1421, 143(R003) (finding that failure of all paes to sign written agreement did not
alter oral agreement’s validity). Moreover, ordinary contract princaggsy to the “construction
and enforcement of settlement agreemenieff D. v. Andrus899 F.2d 753, 759 (9th Cir. 1989).

Under California law, courts shiolfocus on the parties’ “objective intent as evidenced by the
words of the [oral agreement], nohgir] subjective intent . . . .Elyaoudayan104 Cal. App. 4th

at 1430 (first alteration in origing{internal quotation marks omitted).

1 In light of this Order, defendants’ crossstion for an order referring the parties to a
further settlement conference befdudge Beeler or, in the altative, setting a case manageme;
conference (Dkt. No. 247) BENIED ASM OOT.

2

of

=

It




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

DISCUSSION

Here, defendants do not deny that the partietscpzated in the settlement conference on

January 25, 2018 or that the tramgtcreflecting the oral agreesnt before Judge Beeler is

accurate. Rather, they only dispute the meaning of the same and advance an interpretation

favorable to their position. é&ordingly, the Court turns to the uncontroverted transcript to

determine if the language of the oral agreenettlear and explicit. Cal. Civ. Code § 1638.

Thus:

THE COURT: Okay. All right. | am going to reig the terms of the settlement. | am
going to ask the lawyers if I've missed anyilp and then I’'m going to ask the parties if
they understand and accept the terms of the settlement.

The total settlement amount is $4.4 million.

The defendants are going to retain, througdirtbounsel, Winston and Strawn, will retain
an expert regarding the mechanics of paghby Chinese companies into a U.S. Bank.

If there is an impediment & is insurmountable, the padiwill deal with it then.
| will continue to assist the partigsth the mechanics of settlement.

The contemplation is that by February 15n¢fon and Strawn will have -- will report
back to me and to plaintiff's counsel abth& mechanics, with the understanding that
sometimes, because of the timeline ¢airng somebody and people’s schedules, it
might take more time. So everyone understahd is -- that counsel working together
in good faith will meet that deadline, bwill accommodate reasobke requests for an
extension.

Ultimately all of this will be -- this paymentill be in return for dismissal of the entire
case, including the counterclaims with prejudice.

There will be a written settlement agreement which will contain a release of all claims in
the litigation. There will be a mutual waiver of costs.

The parties will otherwise be#reir own fees and costs because there will be likely
process for the mechanics of payment.

The Court will -- the parties haagreed that the Court willtagn jurisdiction to enforce
the terms of the settlement agreement, anthktthat probably the contemplation is that

2 California Civil Code seatin 1638 provides: “The languageatontract is to govern its

interpretation, if théanguage is clear and explicihcdoes not involve an absurdity.”
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the parties will consent to nmgtaining jurisdiction to enforce the terms of the settlement
agreement with -- with the remainder [sic] tigati have to include #t in the stipulated
dismissal for it to be effective.

Have | missed anything fromelplaintiff's perspective?

MR. GAW: No, your Honor.

THE COURT: So that’'s an accurate recitm of the settlement terms?

MR. GAW: Yes, your Honor.

THE COURT: And from the defendants’ perspective?

MS. ENNS: Yes, your Honor. That’s correct.

THE COURT: Okay. Good.

So, Mr. Fairbanks, do you understand the ternth@&ettlement thatve just recited
into the record?

MR. FAIRBANKS: Yes, | do.

THE COURT: Do you understand that if you accéme terms, it ends the case and you
can’t reopen it?

MR. FAIRBANKS: Yes, | do.
THE COURT: Do you accept the terms of the settlement?
MR. FAIRBANKS: Yes, | do.

THE COURT: All right. And so Mr. Viegas, adefendant and counterclaimant, do you
understand the terms of the settlemeat tlve just recited into the record?

MR. VIEGAS: Yes, | do, your Honor.

THE COURT: Okay. Do you understand that if yaocept the terms, it ends the case
and you can’t reopen it?

MR. VIEGAS: Yes, | do, your Honor.
THE COURT: Do you accept the terms of the settlement?
MR. VIEGAS: Yes, | do, your Honor.

THE COURT: Okay. So with that we have a binding and enforceable settlement
agreement with the material terms in the record.
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(Tr. at 4:5-6:18.)

The language of the oral agreement unequallpestablishes thdhe issue of the
“mechanics of payment” wagsonday to PVI's right to receig the agreed-upon $4.4 million.
The parties did not indicate that the settlenvemtild not proceed without the mechanics being
resolved first and indeed the oral agreement shows mtrby the parties to enter into a binding
accord regardless of an agreement asd@é#rticular form osuch mechanicsSee, e.g.Tr. at
6:11-18 (showing that Judge Beetaplicitly indicated that by ageing to the terms recited on
the record, “it ends the case” and that the “nmaltézrms” as stated constituted a “binding and
enforceable agreement§ee also Karpinski v. Smitty’s Bar, In246 Cal. App. 4th 456, 464
(2016) (“The existence of a condition precedentmadly depends upon the intent of the paréiss
determined from the words they have employed in the coffr@hphasis supplied) (internal
guotation marks omittedijassq 229 Cal. App. 3d at 1181 (“Conditions precedent are not favo
and contractual provisions will not be so construed in the absence of lapimiaterequiring
such a constructiaf) (emphasis supplied). Defendantsaioh that the parties “expressly agreed’
to a condition precedent is thus devoid of meiBeeOpposition to PVI's and Carlos Fairbanks’
Motion to Enter Judgment Pursuant tdtenent (“Opposition”) at 11, Dkt. No. 249.That
Judge Beeler and the partieslicated that they would wotkgether with respect to the
performance and enforcement of the agreed tgrons does not convert the same to a condition

precedent.

® The oral agreement contains no languége it is “subjecto” or “conditioned on”
resolving the mechanics of paymeit.re Marriage of Hassp229 Cal. App. 3d 1174, 1181
(1991).

* Defendants’ cited authoritiés the contrary are unavailinglorth East Medical
Services, Inc. v. California Department of Health Care SeryicE3 F. App’x 737 (9th Cir.
2017), aside from being based entirely on fedswatract law, considered whether a condition
precedent actuallgccurredand not whether orexistedin the first place.ld. at 739 (“The parties
agree that a final settlement was expressly iogenht’ on NEM’s resolutin of its administrative
remedies with HHS. It is plainly a conditipnecedent. At issuse whether the condition
occurred.”). In any event, tidinth Circuit explained that “[@gnditions precederare disfavored
absent unambiguous languagdd. (emphasis supplied). Moreover,KHadner v. Shield20 Cal.
App. 3d 251 (1971), which did not involve a settlemggreement, the condition precedent that
the court found was created betbubject escrow agreement was based on a contractual
“satisfaction clause” that botparties agreed was valitd. at 257-58.
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Moreover, and relatedly, the ‘Buhanics of payment” is not a material term such that the
oral agreement’s failure to specify iteaning renders the agreement incomplete and

unenforceable. The Ninth Circuit has explained that:

[A] term may be “material” in one ofwo ways: It may be a necessary term,
without which there can be no contract;ibmay be an important term that affects
the value of the bargain. Obviously, omission of the former would render the
contract a nullity. . . . But a contract that omits terms of the latter type is
enforceable under California law, sonf as the terms it does include are
sufficiently definite for a court to det@ine whether a breach has occurred, order
specific performance[,] or award damages. This is not a very demanding test[.]

Facebook, Inc. v. Pac. Nw. Software, g0 F.3d 1034, 1037-38 (9th Cir. 2011) (internal
citations omitted). As iffacebookthe agreement here “easily pasdbst test. Specifically, the
oral agreement includes terms “sufficiently dé . . . to determine whether a breach has
occurred, order specific perfoance[,] or award damages,” including the amount to be paid by
defendants to PVI, that the parties would disralkslaims and counterclaims with prejudice, ang
that the parties would betireir own fees and costéd. at 1038.The oral agreement’s failure to
specify the “mechanics of payment” does maan that “there can be no contradd’ at 1037.
Indeed enforcemendf a judgment or settlemerst separate topicSee Elyaoudayari04 Cal.

App. 4th at 1431“[O]ral settlement, like any agreentefimposes upon each party a duty of goo
faith and fair dealing in its performance arglenforcement.””) (quoting Restatement (Second) g
Contracts 8§ 205). Logically, resoloti of that issue is certainlygferable, but the “mechanics of
payment” relates only to the “value of the bargalfgtebook 640 F.3d at 1037, and is not
“crucial and material to [the] end bargafh).S. E.E.O.C. v. Hosp. Housekeeping Sys. of
Houston, Inc.No. 1:11-cv-1658-LJO-SAB, 2013 WA817726, at *7 (E.D. Cal. Oct. 29, 2013),
report and recommendation adopted sub nom. USCEC. v. Hosp. Housekeeping Sys. of

Houston, Inc.No. 1:11-cv-1658-LJO-BAM, 201%/L 6134175 (E.D. Cal. Nov. 21, 2013)The

> |f the “mechanics of payment” were tmial and material to [the] end bargain,”
defendants, “who [were] adviddy counsel throughout these peedings|,] would have placed
th[at] term[] on the record.’Mason v. MediFit Corp. Servs., In&No. 17-cv-02542-JST, 2018 WL
1609374, at *3 (N.D. Cal. Apr. 3, 2018) (internal quotation marks omitted).

® The cases relied on by defendants regardirtgnahterms are inapposite. For example)
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language of the oral agreemamdicates that this nonmateritarm was to be discussatter a
basic agreement had been reacHeee Provost v. Regents of Univ. of C201 Cal. App. 4th
1289, 1302 (2011) (noting “detailsjadct to the substance of the agreement . . . may be
negotiated after a basic agreement has been reached”).
[11.  CONCLUSION

For the foregoing reasons, the moving igaitmotion to enter judgment under CCP

section 664.6 ISRANTED.? The parties shaMEeT AND CONFER and submit a joint proposed

in Weddington Productions, Inc. v. FlickO Cal. App. 4th 793 (1998), the court invalidated the
trial court’s judgment under CCP section 664.6, Wlanforced a settlement created by a private
mediation judgeavithout the consent or fullarticipation of the partiesid. at 797.In Lindsay v.
Lewandowskil39 Cal. App. 4th 1618 (2006), a stigiéld settlement agreement was found
unenforceable because of the uncertainty creatédebyarties’ interchangeable use of the terms
“binding mediation” and “binding arbitration.Id. at 1623. Indasnosz v. J.D. Ott Company, Lnc.
No. C09-952JLR, 2011 WL 219598 (W.D. Washn. 24, 2011), the court, applyiegleral
common lawdetermined that there was nothing in teeord indicating thahe plaintiff had
agreed to a percentage of mhblding offered by the defendant, or that there was an offer or
acceptance. Moreover, both parties had indicatedtant to revise the terms of the settlement.
Id at *4. InMcMillion v. Rash Curtis & Associatehllo. 4:16-cv-3396 YGR, 2017 WL 6033736
(N.D. Cal. Apr. 18, 2017), this Court’'s CCP sent664.6 analysis was lited to the issue of
whether both parties, as opposedh®ir attorneys, had actuallygsied the settlement agreement at
issue. Id. at *2—3. Because there was no evidencearreicord that the plaintiffs had signed or
even seen the agreement, the Cdadmed the settlement unenforcealbte.at *3.

" As the Court’s analysis héneresolves the moving partiesiotion, the Court declines to
address the partiee2maining arguments.

8 The parties have spent considerablednlevidence extrinsic to the oral settlement
agreement placed on the record. To the extenparties have provided this Court with
information from the settlement discussions themselves, that evidesea =D andSTRICKEN.
SeeADR Local Rule 7-4(a).In light of the clear and explicithguage of the oral agreement, the
Court has not consideréidat information for purposes of its analyseeCal. Civ. Code § 1638;
see also F.B.T. Prods., LLC v. Aftermath Reco@4 F.3d 958, 963 (9th Cir. 2010) (citing
section 1638 and explaining that “[p]arol eviderproperly admitted to construe a contract onl
when its language is ambiguous3pitser v. Kentwood Home Guardia@4 Cal. App. 3d 215,
220 (1972) (“[W]hen the languageakear and explicitgdoes not involve an ahrdity (Civ. Code,

8 1638)[,] and no ambiguity is shown, evidence of cohduicrelevant. In other words, evidence
to clarify an ambiguity is not needed when no agualty is shown to exist.”). For purposes of the
instant motion, the Court finds that the dissions which occurred between the padiés the
January 25, 2018 settlement conference relgtertormanceof the settlement agreement and
thus were not made “in connection with [theftleenent conference.” ADR Local Rule 7-4(a).
Accordingly, these discussions are not subjeprédection, and in any event, the Court similarly
has not considered them given the orakagrent’s unambiguous language. Defendants’ motio
to seal (Dkt. No. 253) is thuBENIED. The moving parties shall provide a proposed form of orde
in light of these findings within sen (7) days from the date ofigfOrder, approved as to form by
defendants.
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form of judgment within seven (7) days from théedaf this Order. Ithe parties are unable to
reach an agreement as to therfef the judgment, the form should indicate what is agreeable
between the parties and what is not.

This Order terminates Docket Numbers 243, 247, and 253.

T 1SS0 ORDERED.

Dated: July 25, 2018 W / E X ,>§ 5r

UYVONNE GONZAL EZ ROGERS
UNITED STATESDISTRICT COURT JUDGE

evidentiary objectionss€eOpposition at 7-1Gsee alsdkt. No. 249-1) ar©VERRULED, and
defendants’ request for judatinotice (Dkt. No. 251) iDENIED.
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