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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

GECUSI1LLC, etd., Case No.: 16-cv-1276 YIS

Plaintiffs,

V.
ORDER GRANTING DEFENDANTS BALDUIN
HESSE ANDREINHARD HESSE SMOTION TO
DiSMISS WITH PREJUDICE THE SECOND
Defendants. AMENDED COMPLAINT

FRONTIER RENEWABLES, LLC, et al,

FRONTIER RENEWABLES, LLC,
Re: Dkt. No. 141
Counterclaim Plaintiff,
V.
ACTIV SOLAR GMBH, et al,

CounterclainDefendants.

ToO PARTIES AND COUNSEL OF RECORD:

In an Order of this date, the Court providesynopsis of the parties and claims which it
adopts here.

On September 7, 2016, the Court dismissedfifts’ conversion claim as to defendants
Balduin Hesse and Reinhard Hesse (collectivady‘thdividual defendantg; finding that “the
totality of the allegations againthe individual defendants in tmendividual, as opposed to their
corporate, capacities is conclusory.” (OrdarMotions to Dismiss, Dkt. No. 120, at 13.)
Specifically, the Court found plaintiffs had m@eaded properly that (1) “the individual
defendants themselves made any particular decision(s) to exert control over Wright Solar
improperly” and (2) “the individual defendanpersonally possessed the converted property

interest.” (d.) At oral argument on thgrevious motion to dismisspunsel for plaintiffs also
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represented that he was unawaradditional facts to be alleged against the individual defendar
(Id. at 15, n. 8.)

Nonetheless, the Court granted plaintifave to file a second amended complaint on
November 3, 2016 to afford plaintiffs an oppoiturio cure the noted deficiencies. (Dkt. No.
137.) Plaintiffs filed their second amendedngdaint (“SAC”) on November 3, 2016. (Dkt. No.
138.) As to the individual defendants, the Sé&@y alleges conversiofCount Three), a claim
which is only brought by plaintiff AS (Wright).

The individual defendants again move to dssrthe claim for conversion as not properly
pled against them, arguing that the claim fmmwersion remains facialiynplausible. (Dkt. No.
141.) The Court agrees. Plaintiff AS (Wrightshance again failed to plead properly that the
individual defendantpersonally possess any allegedly anverted property.

In its opposition to the motion, Dkt. No. 152%tplaintiff AS (Wright) points to Paragraph
83 of the SAC, but a nearly iderdigparagraph was already pleadedhia first, failed attempt to
allege a conversion claim agditise individual defendantsCompare SAC 9 83with First
Amended Complaint, Dkt. No. 70, { 71.) A comparison shows that plaintiff AS (Wright) only
adds a conclusory allegation that individual defetglameglected those official fiduciary duties tg
AS (Wright).” Paragraph 83 of the SACetiefore adds no factual allegations.

Plaintiff AS (Wright) also relies heavily dharagraph 84 of the SAC, Dkt. No. 152 at 6,

which alleges that:

As the controlling members and officen§ Frontier, the Idividual Defendants’
intentional decision to steal AS (Wright)isterests has resulted in possession of
AS (Wright)’s interest and the increaseviaue of their own personal membership
interests in Wright Solar.

This too parrots one previously pleaded and tailgllege adequately that the individual
defendants (as opposed to Frontier) possess aggdijeconverted properipterest in Wright
Solar. Compare SAC 1 83with First Amended Complaint, DkiNo. 70, § 72.) Even if Frontier
did improperly take possession oétproperty at issug@laintiff AS (Wright) once again fails to
explain how this necessarily translates @itidividual defendants personally possessing the

property, even assuming that thdividual defendants are conlfiirog members of Frontier with
2

nts.
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full decision-making authority.

Finally, individual defendants ask that the Qalismiss the SAC with prejudice as to the
individual defendants. The Court agrees that pfaidS (Wright) should not be afforded a fourth
opportunity to plead these alas, where plaintiff AS (Wright) has so obviously ignored the
deficiencies identified by theddrt in its initid Order dismissing the conversion claim against th
individual defendants. Thus, further amendmeoti\ be futile and a waste of judicial and party
resources.

Accordingly, the individual defend#s’ motion to dismiss the SAC GRANTED. Count
Three isDIsMISSED WITH PREJUDICE as to the individual defendants.

This Order terminates Dkt. No. 141.

| T 1SSo ORDERED.

Dated: February 15, 2017

Lpyone Moyt flecs

(/ YVONNE GONZALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE
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