GECUS 1 LLC et

United States District Court
Northern District of Califorra

© 00 N o g A~ W N PP

N N N NN N N NN P P P P B PP PR
© N o O~ W N P O © ® N O 0o M W N P O

al v. Frontier Renewables LLC

GECUSI1LLC, etd.,
Plaintiffs,
V.
FRONTIER RENEWABLES, LLC, et al,

Defendants.

FRONTIER RENEWABLES, LLC,
Counterclaim Plaintiff,
V.
AcCTIV SOLAR GMBH, et al,

CounterclainDefendants.

To PARTIES AND COUNSEL OF RECORD:

judgment (Dkt. No. 176).

No. 138-2).

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

Case No.: 16-cv-1276 YIS

ORDER ON CROSS-M OTIONS FOR SUMMARY

JUDGMENT

Re: Dkt. Nos. 154, 176

In an Order of this date, the Court providesynopsis of the parties and claims which it
adopts here. Presently pending before the Gswlefendant Frontier's motion for partial

summary judgment (Dkt. No. 154hd plaintiff AS (Wright)’s coss-motion for partial summary

Defendant Frontier moves for partial summary judgment as to its fifth cause of action,
which seeks a judicial declaratitimat Frontier is the 100% owner fright Solar pursuant to the
contractual default and remedy provisions conthineSection 11.3(b) of the Wright Solar Park

LLC Amended & Restated Limited Liability Corapy Agreement (the “LLC Agreement,” Dkt.
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Plaintiff AS (Wright) cross-raves for partial summary judgmiethat Section 11.3(b) of
the LLC Agreement does not apply and that, evardibes, AS (Wright) imroperly interprets the
provision to provide a forfeituneemedy such that Frontier owns 10@%/Nright Solar. Plaintiff
also raises waiver, estoppeahd ratification defenses.

Having carefully considered the papers submitted, the pleadings in this action, and or
argument held January 31, 2017, and for the reasons discussed below, thzEQ&grboth
motions for partial summary judgment.

l. APPLICABLE LAW ON SUMMARY JUDGMENT

Summary judgment is proper if the pleadiagsl evidence in the record “show that there
IS N0 genuine issue as to any material fantf the moving party is entitled to judgment as a
matter of law. Fed. R. Civ. P. 56(c). Any paseking summary judgment bears the initial burde
of identifying those portions of the pleadirgsd discovery responstgat demonstrate the
absence of a genuine issue of material faetotex Corp. v. Catret477 U.S. 317, 323 (1986).
Material facts are those that migiftect the outcome of the cagenderson v. Liberty Lobby. Inc.,
477 U.S. 242, 248 (1986). An issue is “genuine” ahtigere is a sufficient evidentiary basis on
which a reasonable fact finder could find for t@moving party, and a ghate is “material” only
if it could affect the outcome of the suit under governing lawat 248-49.

Once the moving party meets its burdie non-moving party may defeat summary
judgment by showing, through admissible evidence, that a material factual dispute exists.
California v. Campbell138 F.3d 772, 780 (9th Cir. 1998). When deciding a summary judgmer
motion, courts must view the evidence in thétigost favorable to the non-moving party and
draw all justifiable inferences in its favéknderson477 U.S. at 2534unt v. City of Los Angeles,
638 F.3d 703, 709 (9th Cir. 2011).

Il DiscussION
A. Background

On April 4, 2012, AS (Wright) and Frontier entér@to a Membership Interest Purchase

and Contribution Agreement (the “MIPCA,” RKNo. 138-3), pursuant to which AS (Wright)

obtained a 75% “Membership Interest” in, d&retame a “Member” of, Wright Solar, with
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Frontier maintaining a 25% Membership InteresiMrnight Solar. (Frontier's Separate Statement
In Support of Motion for Partial Summary JudgmeDkt. No. 156, Undisputed Material Fact
(“UMF”) 11-12.)

On April 6, 2012, and in conjunction with tMdPCA, AS (Wright) and Frontier entered
into the LLC Agreement. (UMF 13.) The MIPQAcorporates the LLC Agreement by reference,
and attaches a copy of the LLC Agreement as Exhibit B. (UMF 14.)

According to Frontier, AS (Wright)dtame a “Defaulting Member” under the LLC
Agreement as a result of an “InsolvencyeBy” pursuant to Séion 11.1(b) of the LLC

Agreement. Section 11.1, entitled “Default,” provides:

A Member (a Defaulting Member”) shall be in default of its obligations under
this Agreement (aDefault”) if:

(@) it (or its Affiliate, as applicablefails to make an Committed Capital
Contribution within the time periodset forth in_Section 6.2(b); or

(b) an Insolvency Event occurs in respet such Member or any Affiliate that
Controls the Member or itgltimate parent entity.

(Dkt. No. 138-2 at Section 11(&#mphasis in original)).

Frontier argues that AS (Wright) becamBefaulting Member as a result of certain
insolvency events experienced by Activ GmbH. Once AS (Wright) became a Defaulting Mem
Frontier argues it was entitledadl of AS (Wright)’'s share oWright Solar pursuant to Section

11.3(b) such that it now owns 10086Wright Solar. Sectiot1.3, entitled “Remedies,” states:

(a) The provisions of Article XVII [gowaing “Deadlock Resolution Procedures”]
shall apply in the event of any Default puastito Section 11.1(a) that is not cured
pursuant to the terms of this Agreemantd the Parties shall have any remedies
available at law.

(b) If an Insolvency Evernih respect of a Member iDefault under this Agreement

(a “Defaulting Member”) has occurred, then the Defaulting Member
unconditionally and irrevocablggrees that the other khber shall immediately be
entitled to relief from any stay (incluay the so-called “automatic stay” arising
under 11.U.S.C. 8362) to allow the non-Defaulting Member to, among other things,
take possession of and Dispose of the Membership Interests of the Defaulting
Member and receive all Distributions inrspect of the Membership Interests of the
Defaulting Member pursuant to this Section 11.3.

(Dkt. No. 138-2 at Section 11(8mphasis in original)).
3
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Frontier hinges its claim on the notion tissction 11.3 allows it t&take possession of
and Dispose of the Membership Interests of@ké&ulting Member and receive all Distributions
in respect of the Membership Interests of théaDking Member.” Plaintiff AS (Wright) counters
with two arguments. First, it disputes tlitabecame a Defaulting Member under Section 11.1(b)
Second, even assuming that it became a MiefgMember under Section 11.1(b), AS (Wright)
argues that Section 11.3(b) does not, as a n@dttaw, require forfeiture of a Defaulting
Member’s interest such that Frontirew owns 100% of Wright Solar.

B. Analysis

The Court finds that it cannot interpret SentiLl1.3(b) of the LLC Agreement to require
forfeiture of AS (Wright)'s interest in Wright & as a matter of law. Instead, both parties have
proffered evidence that creates disputed issuesatérial fact relating to the interpretation of
Section 11.3(b)’s remedy. The provision is ppdrafted and consequently ambigudus.

Further, the Court notes that Beare law disfavors forfeitur&ee, e.gHillman v.
Hillman, 910 A.2d 262, 270 (Del. Ch. 2008ge also Garrett v. BrowiNo. CIV.A. 8423, 1986
WL 6708, at *8 (Del. Ch. June 13, 1986}f'd, 511 A.2d 1044 (Del. 198§)Forfeitures are not
favored and contracts will be construedhtmid such a result.” (citations omittedplements v.
Castle Mortg. Serv. Cp382 A.2d 1367, 1370 (Del. Ch. 1977) (observing that forfeiture “is high
disfavored by the courts, including thoseDa&flaware” (citations omitt). Thus, the condition
effecting a forfeiture “must be unambiguouslartin v. Hopking No. CIV.A. 05C-04-027, 2006
WL 1915555, at *6 (Del. Super. Glune 27, 2006) (citation omitted).

Here, given the language of the LLC Agreement, the Court cannot find that Section
11.3(b)’s remedy is unambiguously forfeiture. Foamyple, plaintiff arguethat Section 11.3(b) is

actually a prepetition waiver, whiovould merely require that atifening party be allowed to

! Accordingly, the Court declindgs address the parties’ argants with respect to whether
AS (Wright) became a Defaulting Member pursuarfsection 11.1(b). The Court finds that, evef
if AS (Wright) did become a Defaulting Membé&irontier would still not be entitled to summary
judgment because, for the reasons stated above, Section 11.3(b)’s remedy is ambiguous an
therefore does not, on this rec@mad as a matter of law, entitledatier to AS (Wright)’s share of
Wright Solar.
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seek relief from the applicable bankruptcy stath the Defaulting Member having agreed in
advance not to oppose this request. Plaintiff arthegsthese are not self-executing but, rather,
require the approval of the bankruptcy cduiibkt. No. 183-2 at 13-14.) As such, the Defaulting
Member is not committing to an immediate relief from the stay—since this is something the
Defaulting Member cannot providebut rather is agreeing not eppose the petition for relief
from the stay® (Id. at 15.)

Similarly, the Court also cannot find thaéction 11.3(b)’s remedy is unambiguousty
forfeiture. For example, plaintiff's argumentthl1.3(b) should be camnged as a prepetition
waiver, discussed above, only makes sense if thet @mar finds that 11.3(b) is only triggered by
a Member’s own Insolvency Event, rather tlila@ Insolvency Event of “any Affiliate that
Controls the Member or its ultimate parent erti§uch an interpretation appears to directly
contradict the plain langua@é Section 11.1(b) of the LLC Agement, which clearly defines
Defaulting Member to include a “Default” resalgj from an Insolvency Event that “occurs in
respect of such Member or any Affiliate that Gotg the Member or its ultimate parent entity.”

Thus, the Court finds that, on this summgggment record, Section 11.3(b)’s remedy is
ambiguous. Further factual development is ne¢déaterpret the relevece and application, if

any, of Section 11.3(b). Judgment as a maitéaw is therefore inappropriate.

% See, e.gln re Triple A & R Capital Inv., In¢519 B.R. 581, 583—-84 (Bankr. D.P.R.
2014),aff'd sub nom. In re Triple A&R Capital Inv. IndNo. BR 14-4744 BKT11, 2015 WL
1133190 (D.P.R. Mar. 12, 2015) (collecting and prial cases nationwidéat interpret the
enforceability of prepetition waivers, notingattbankruptcy courtisave “used different
approaches with conflicting resultfut that “the courts are in @gement that a prepetition waiver
of the automatic stay, even if enforceable, doeés€nable the secured creditor to enforce its lien
without first obtaining stay relidgfom the bankruptcy court”).

% The Court has not done, nor has AS (Wiigitovided, a thorough review of case law
demonstrating typical language constituting a pigpetwaiver. Moreover, for the reasons stated
above, interpreting that provision aprepetition waiver also cailiutes to the ambiguity in the
agreement.
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[I. CONCLUSION
For the foregoing reasons, the Court het®@BpeRs as follows:
Defendant Frontier’'s motion for partial summgudgment (Dkt. No. 154) and plaintiff AS
(Wright)’s cross-motion for partial sumary judgment (Dkt. No. 176) are bddgNIED.
This Order terminates Dkt. Nos. 154 and 176.

W/&MM

C/ YVONNE GOﬁZALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE

T 1SS0 ORDERED.

Dated: February 15, 2017




