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of the Laborers Health and Welfare Trust Fund for No... al v. Breneman, Inc. et al
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In this enforcement action brought under Employee Retirement Income Security Act
("ERISA”), 29 U.S.C. 88 1002(3) and 1002(37), pl#fs Board of Trustees of the Cement
Masons Health and Welfare Trust Fund for North@atifornia, Board of Trustees of the Cement
Masons Vacation-holiday Trust Fund for Northern California, Board of Trustees of the Ceme
Masons Pension Trust Fund For Northern Califoamd Board of Trustees of the Cement Masor
Training Trust Fund for Northern California (Extively, “Cement Masons Trust Funds”), move
for summary judgment against defendant Brenerrec., and defendant James G. Breneman.
(Dkt. No. 65.)

The complaint alleges the following causesdiion: (i) breach of the collective
bargaining agreement against Breneman, Incrgadvery of unpaid trust fund contributions
under ERISA 88 502(g)(2), 515 against Breneman; (iig.breach of contract (Payment Plan)
against Breneman Inc. and James G. Brenearah(iv) for a mandatory injunction under ERISA
§ 502(g)(2)(E) against Breneman, Inc.ag@é 4:16-cv-1641, Dkt. No. 1, “Complaint.”YCement
Masons Trust Funds seek an audit, ligtedadamages, interest, outstanding trust fund
contributions, and attorneys’ fees and co3tse Cement Masons Trust Funds now move for
summary judgment against Breneman Inc. orfitee second, and fourth causes of action, and
against James G. Breneman individually foraoteof a personal guarantee to pay outstanding
trust fund contributions due and owing by Brea@minc. under the third cause of action.

The motion for summary judgment and documemtsupport thereokvere filed July 28,
2017, and originally set for hearing on August 29, 20(Dkt. No. 65.) The Court issued an orde

vacating the hearing on this motion on Augus2a17. (Dkt. No. 70.) No opposition was filed by

the defendants and the Court issued a furtregrgrermitting one final opportunity for defendants

to respond the summary judgment motion. (Dld. RL.) As of the date of this Order, no

! Case 4:16-cv-1641 was administrativelgsgld and consolidated with 16-cv-1640 on
January 30, 2017. (Dkt. No. 47.)
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opposition to the motion has been filed by defendants.

Based upon the Court’s review of the duly noticed motion, the evidence submitted in
support thereof, and the lack of opposition theranal, for the reasons stated herein, the Cement
Masons Trust Funds’ motion for summary judgme@rANTED against defendants Breneman,
Inc. and James G. Breneman.

l. BACKGROUND

Cement Masons Trust Funds are trusteedidadiaries of employebenefit plans created
by written trust agreements pursuant to sec®@a of the Labor Management Relations Act, 29
U.S.C. § 186, and a multiemployer employee bepédit within the meaning of sections 3, 4, an
502 of ERISA, 29 U.S.C. 88 1002, 1003, and 11%2e Declaration of Karen Hubbard in
Support of Motion for Summary Juahgnt (“Hubbard Decl.”), Dkt. No. 66, at  10.) The Cemen
Masons Trust Funds consist of all employeegke benefit contributions made by employers
pursuant to covered collectibargaining agreementdd.(at 1 10, Exh. A at 1-4 [Amended and
Restated Trust Agreement Establishing the Gervlasons Pension Trust Fund For Northern
California]; Exh. B. at Art. I, 8L.) The Trust Agreements foll #he Cement Masons Trust Funds
contain the same terms and conditions as the Trust Agreement for the Cement Masons Pen
Trust Fund for Northern Californiald; at 7 11.)

The duties of the Board of Trustees to @@ment Masons Trust Funds include ensuring

that employers who are signatories to the colledbargaining agreements comply with the term

and conditions of the collective bargaining agredasjaramely, payments and contributions to the

Trust Funds on behalf of the covered employ&@dse Trust Agreement permits the Boards of
Trustees to seek judicial relief to recovenmppt payment of contributions due, including the

recovery of delinquent contributionasnd further, to seek all att@ys’ fees and costs incurred in 3

% The Court notes that defendants James G. Breneman and Breneman, Inc. were def:
in this action on June 24, 2016, and on Au@ 2016, respectively. (Case 4:16-cv-1641, Dkt.
Nos. 16 and 23.) Those defaults were set dsidsipulation of the parties, and defendants
appeared by counsel thereaffdmg their answer to the c¢oplaint on November 29, 2016. (Cass
4:16-cv-1641, Dkt. Nos. 34, 35, 36.)
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lawsuit to recover the delinquetintributions. (Hubbard Decl. §t12, Exh. C at Art. IV, § 3.)
The Trust Agreement further provides that apkyer must submit to an audit by the Board of
Trustees, and in so doing, praduts books and financial recordsthe Board of Trusteesld( at
112, Exh.CatArt. IV87)

On March 8, 2011, Breneman, Inc. executddeanorandum Agreement with the District
Council of Plasters’ and Cement Btms’ of Northern California Cement Masons Union”) to be
bound by the written collective banging agreement with the Cement Masons Union entitled th
Cement Masons Master Agreement For Nortl@ahfornia (“Master Agreement”). (Hubbard
Decl. at § 6, Exh. D.) Sectiond8 the Cement Masons Master Agreement requires that employ
make contributions to the Cement Masons TRusds based on the hours that their respective
employees worked as cement masomd. at § 13, Exh. E.) Employensust pay employee fringe
benefit contributions by the 25th day of thenth immediately succeeding the month in which th
employee’s work was performed. In the evdat the employer fails to make the monthly
installments timely, employers arebgect to interest at the raté 1.5% per month as well as $150
for each delinquent contribution as liquidated dgesa Liquidated damages are set at $150 for
each month that the contribution is delinquehdl. &t § 13 and Exh. F.) The agreements also
require employers to report to the Cement dMesTrust Funds the number of hours worked by,
paid to, each employee performing covered wolH. gt § 7.)

In addition, on July 28, 2015, Breneman Indeeed into a payment plan, and James G.
Breneman entered into a Personal Guarantee addrtaking, due to Breneman, Inc.’s failure to
make timely contributions for a period from June 2012 to May 20b.at Exh. H, p. 1.) By that
Personal Guarantee and Undertaking, James GeBw@magreed that if Breneman Inc. defaulted
on the payment plan, he became personalbydifor the outstanding balance of unbalance
contributions, liquidated saages and interestld()

Il. APPLICABLE LEGAL STANDARD

Summary judgment is appropriate when themoigenuine dispute &g any material fact

and the moving party is entitled to judgmentasatter of law. Fed.R.Civ.P. 56(a). Any party

seeking summary judgment bears the initial burafadentifying those paions of the pleadings
4
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and discovery responses that demonstrate thenab of a genuine issof material fact.Celotex
Corp. v. Catrett, 477 U.S. 317, 323 (1986). Material facts #rose that might affect the outcome
of the case Anderson v. Liberty Lobby. Inc., 477 U.S. 242, 248 (1986). dispute as to a material
fact is “genuine” if there is sufficient evidence the finder of fact to return a verdict for the
nonmoving party.ld.

If the moving party meets its initial burdehe opposing party mugtten set out specific
facts showing a genuine issue forltiraorder to defeat the motiorAnderson, 477 U.S. at 250;
Soremekun v. Thrifty Payless, Inc., 509 F.3d 978, 984 (9th Cir. 200%e also Fed.R.Civ.P.
56(c), (e). A court may only consider admissibledance in ruling on a motion for summary
judgment. See Fed.R.Civ.P. 56(c)(2Beyene v. Coleman Sec. Servs,, Inc., 854 F.2d 1179, 1181
(9th Cir.1988) (“It is well sttled that only admissible evideno®y be considered by the trial
court in ruling on a motion for summary judgmén However, when deciding a summary
judgment motion, “the court does not make dyiitly determinations or weigh conflicting
evidence.” Soremekun, 509 F.3d at 984. Instead, the court nuisstv the evidence in the light
most favorable to the nonmoving party and dedustifiable inferences in its favorAnderson,
477 U.S. at 25834unt v. City of Los Angeles, 638 F.3d 703, 709 (9th Cir.2011).
1. DiscussioN

Cement Masons Trust Funds seek summatgment against Breneman Inc. on: (1) their
first claim for breach of the collective bargaigiagreement based upon its failure to pay certain
contributions timely and for unpaid contributio®) their second claim for recovery of unpaid
trust fund contributions under ERA sections 502(g)(2) and 5189 U.S.C. 8§88 1132(g)(2), 1145),
which provide additional remedies for erdement of an employer’s obligation to make
contributions required as providada collective bargaining agreemt; and (3) their fourth cause
of action for a mandatory injunction for an gaudCement Masons Trust Funds seeks summary
judgment against James G. Breneman on the tiaiuse of action for breach of the Personal
Guarantee and Undertakingguiring James G. Breneman to pay in the event that Breneman |In
defaulted in its 2015 payment plan with Cemigliaisons Trust Funds for catching up on certain

unpaid contributions.
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A. Unpaid Contributions, Damages, and Interest against Breneman Inc.

Under the collective bargaining agreememd ¢he ERISA enforcement provision, Cemen
Masons Trust Funds are entitleditie principal amount of the unpasdntributions plus interest at
1.5% per month and an additiorsaim that is the greater ofjliidated damages or interest.
Pursuant to the collective bargaining agreetfsdnquidated Damage Program — Board Policy,
employers like Breneman, Inc.easubject to interest at thaeaf 1.5% per month, as well as
liquidated damages, set at $150 for each momthatitontribution is delinquent. Interest was
calculated at 1.5% per month from the montlwimch each delinquent contribution for each Trug
Fund was recorded and accumulated. (Hubbad.¥ 14, Exh. F.) Because this is an ERISA
enforcement action, Cement Masons Trust Famdsentitled not only tmterest on the unpaid
contributions, but also to an atldnal award in “an amount equalttee greater of [the] interest on
the unpaid contributions or liquitld damages” as provided in thenefits plan agreement. 29
U.S.C. 88 1132(g)(B) and (C).

Based upon the evidence submitted, for contributions reported but not paid, Cement
Masons Trust Funds are entitled to the princgmaount of $34,223.52, plustarest and liquidated
damages for the period of November 201®ttober 2016. (Hubbard Decl. at 11 18-20.)
Breneman, Inc. submitted its Combined Empldyeports of Contributions for these months
detailing, as required, hours of covered workler the collective Ipgaining agreement and
contributions due on behalf of the coveredkens. The Combined Employer Reports of
Contribution submitted by Breneman, Inc. identtig employees by name and social security
number, along with their hours worked foetreported month. The Employer Reports of
Contribution are marked “Hours Only,” meaning thia report came in with hours reported and
detail of the contributiondue, but no money was paidid.(at  20.) Breneman, Inc. reported
contributions due and owing for the time peribdt failed to pay all th contributions due and

owing for these months.d))

% The Court notes that this teyperiod extends beyond théleged in the Complaint, and
that defendants have nairdested or disputed theamounts as being owed.
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The Court finds that Cement Masons Trushéfs are entitled to the principal amount of
unpaid contributions, pursuant to 29 U.S.Ctisec1132(g)(2)(A), plus iterest at 1.5% per
month, liqguidated damages at a flat rate of $150wmarth, and an additionatatutory award in an
amount equal to the greater of those two, pursiea?9 U.S.C. section 1132(g)(2)(B), (C).
(Hubbard Decl. at 1 21-31.)

In addition to these unpaid hours reported by Breneman, Inc., Cement Masons Trust

also seek amounts they determined to be unpadesult of an audit of the period from January

—UNC

2013 to June 2015. The audit revealed unpaid amounts for the period from June 2013 to Augus

2013, and the months of January, May and A@igl, in the principal amount of $4,305.54, plus
interest and liquidated damages. (Hubbard D 32—-35.) The Court finds that Cement
Masons Trust Funds have sufficiently demonstrated that they atecetdgithese additional
amounts they seek as result of the audiee (d. at f 32-35, and Exhs. T, U, and V.) Pursuant
29 U.S.C. 88 1132(g)(C), Cement Masons Trust Fandslso entitled to additional award in
an amount equal to the greatettlod interest on the unpaid cobtrtions or liquidated damages at
the contract rate. Here, the interest exceeglidhidated damages, and the Court finds that
Cement Masons Trust Funds are entitled to an additional award of interest.

B. Contributions Paid Late

For several months during the period frbarch 2012 to February 2015, Breneman, Inc.
failed to pay employee fringe benefit contribagoon time, breaching the terms of the Trust and
Master Agreements. (Hubbard Decl. at § 1&(fsyments for months of March, May and Augu
2012; September — December 2013; January — Sbpte2014; and January — February 2015).)
The terms of the Trust Agreement provide #aiployers must pay employee fringe benefit
contributions by the 25th day of the montimediately succeeding the month in which the
employee’s work was performed, and failure tyg paely makes the employer subject to interes
at the rate of 1.5% per month and $150 for eltimquent contribution, for each month that the
contribution is delinquent, as liquidated damagéd. at 1 17 and Exh. I.) Further, the ERISA
enforcement provisions support an action to recouerest and liquidated damages as provided

in the agreement with respect to late paymerdaho Plumbers & Pipefitters Health and Welfare
7
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Fund v. United Mechanical Contractors, Inc., 875 F.2d 212, 217 (9th Cir. 1989) (section
1132(g)(2)(E) interest and liquidatelamages could be awarded ¢ontributions tht were paid,
but paid late)Board of Trusteesv. JRD, 99 F.Supp.2d 1115, 1118, 1120 (C.D. Cal. 1995)

(awarding liquidated damages oontributions paid late).

Cement Masons Trust Funds have offered cigffit evidence to demonstrate that they are

entitled to interest and liquitkd damages based upon late payment of the contributions for the

specified months, pursuant to the terms of thetfaand Trust Agreements. (Hubbard Decl. at
17, Exh. 1.)
C. Order Compelling Audit of Breneman Inc.

Cement Masons Trust Funds also seek arr @al@pelling Breneman, Inc. to submit to an
audit for the period July 1, 201, the present to determine the full amount of employer
contributions owed to the Cement Masons Trustds. Pursuant to Articlé/, Section 7 of the
Trust Agreement, Breneman, Inc. is requiredltow Cement Masons Trust Funds access to its
books and records to determiie amount of trust fund contributions due and owird., Exh.

C.) Furthermore, an audit is “well within the authority of the trustees as outlined in the trust
documents” and is part of “proper plan administrati@eiitral Sates, Southeast & Southwest
Areas Pension Fund v. Central Transport Inc., 472 U.S. 559, 571 n. 12 (1985). The Court finds
that the evidence supports entry of a mandatguynction compelling Breneman, Inc. to comply
with its contractual obligations to allow andit of its records fothe period of July 1, 2015
through the present, consistent witk terms of the relevant agreements.

D. Breach of Guarantee by James G. Breneman

Cement Masons Trust Funds also seetforce the Personal Guarantee, a contract
Breneman signed, wherein he agreed to becomsepally liable for the debt in the Payment Plar
should there be a default of the Payment Planbfdrd Decl. at § 38.) On July 20, 2015, Ceme
Masons Trust Funds provided to Breneman Inc. a payment plan for delinquent contributions
the months of June 2014, September to November 2014, and March to May 20451 (5,

Exh G.) James G. Brenemen entered intoradP@l Guarantee and Undertaking on that payme

plan, wherein he agreed to become personalbldi should there be a default in payments by
8

174




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

Breneman Inc., for the amount of $194,417.99, less aywygats made, plus interest at a rate of
10% per annum.ld. at 1Y 16, 38, Exh. H.) The agreemeas signed by James G. Breneman a
of July 28, 2015. I(l.) Breneman, Inc. made a series atiphpayments, leaving a balance due g

$84,896.72, on the underlying contributionkd. &t 1 40.)

The Court finds that Cement Masons Trushéfs are entitled to recover against James G.

Breneman, for breach of the Personal Guaand Undertaking, ¢hprincipal sum of $84,896.72
in unpaid plan contributions, plus $750 in liquidated damages, and intdcesit I 40

E. Attorneys’ Fees and Costs

ERISA also provides for recovery of reasbleaattorneys’ fees and costs within the
discretion of the Court. 29 U.S.C. 8§ 1132(g)®)( Where a party isntitled to reasonable
attorneys’ fees by either contramtstatute, the couwill determine the amount to be awarded
based on reasonable billing rates and time sfeatlordan v. Multnomah Cnty., 815 F.2d 1258,
1262 (9th Cir. 1987) (referring this quantum of reasonabkss as the “lodestar”).

Here, the contracts at issue provide for pagtof attorneys’ fees. Pursuant to the
Agreements between Breneman, Inc. and Cement Masons Trust Funds, Breneman Inc. agre
pay reasonable attorneys’ fees and costs indumra suit to enforce payment of outstanding
contributions. (Hubbard Decl. at  12.) Ruanst to the Personal Guarantee and Undertaking,
James G. Breneman also agreed to pay reasoaihiieeys’ fees and costs incurred in a civil
action to recover on that agreemerid. &t § 36.)

Cement Masons Trust Funds’ Motitor Summary Judgment requests $19,058.15 in
attorneys’ fees and costs. Sobstantiate their fees and costnsel for Cement Masons Trust
Funds included a declaration and detailed led@@eclaration of Ronald L. Richman (“Richman
Decl.”), Dkt. No. 67, at ] 4-6.) Based on themkgagainst Breneman, Inc. and the claim agair

James Breneman, Cement Masons Trust Fundsappaetioned attorney$es and costs evenly,

seeking to recover $9,529.07 each from Brenemanalmd James G. Breneman. (Hubbard Ded].

at 11 36, 41.)
The Court has reviewed courisadeclaration and attachédling records and finds that

the time incurred of 56.90 hours and billing saté $325 per hour for partners, $275 per hour fo
9
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associates and $150 per hour for pgals are reasonable. (RicamDecl. at 11 4-6.) Given the
complexity of the accounting involved in this case, the Court finds that Cement Masons Trus
Funds are entitled to $19,058.15 in attorneys’ teebcosts. Accordingly, the Court finds
Cement Masons Trust Funds’ attorneys’ feescostls against Breneman, Inc. in the amount of
$9,529.07, and attorneys’ fees and costs against Breneman in the same amount.
V. CONCLUSION

In sum, under the terms of the Agreementwel as ERISA, Breneman Inc. is obligated
to report and pay regular contributions and rayiable for liquidated damages and interest on
any and all delinquencies. Breneman Inc.’s faitareeport or pay the conlrutions is a breach of
the Agreements and a violation of ERISA set®d5. 29 U.S.C. § 1145. The Court finds that
Cement Masons Trust Funds #nerefore entitled to judgmentrfthe unpaid contributions, plus
all requested liquidated damages and interesha@ramounts stated in the proposed judgment

submitted September 25, 2017, as follows:

Breneman, Inc.

Liquidated Damages and Interest on

Contributions Paid, but Paid Late: $22,622.04
Contributions Reported, Not Paid:
e §1132(g)(2)(A) unpaid contributions: $34,223.52
e §1132(g)(2)(B) interest: $6,705.58
e §81132(9)(2)(C) interest: $6,705.58
SubTotal: $47,634.68
Contributions Not Reported, Not Paid:
e §1132(g)(2)(A) unpaid contributions: $4,305.54
e §1132(g)(2)(B) interest: $2,685.07
e §81132(g)(2)(C) interest: $2,685.07
SubTotal: $9,675.68
Attorneys’ Fees and Costs: $9.529.07
TOTAL: $89,461.47

Moreover, Cement Masons Trust Funds ardledtio an audit of Breneman, Inc.’s books

10

and records for the period July 1, 2015 to the ptesEne Court will retain jurisdiction to enforce
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the order for an audit and amend the judgmenrgflect any contributionand interest owed by
Defendants after Plaintiffs submit an additionatldration setting forth the results of the audit

and proving up their request for damages.

James G, Brepneman.

Unpaid Payment Plan Contributions: $84,896.72
Liquidated Damages and Interest: $38,599.42
Attorneys’ Fees and Costs: $9,529.07
TOTAL: $133,025.21

This Order terminates Docket Number 65.

Lypone Moptoiflecs

T 1SS0 ORDERED.

Dated: October 10, 2017

(/ YVONNE GONZALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE
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