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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

ToMEKO N. MORROW-BERNARD,
Case No. 4:16-cv-01762-YGR
Plaintiff
aintt, ORDER ON CROSSMOTIONS FOR SUMMARY

V. JUDGMENT
NANCY A. BERRYHILL , Acting
Commissioner of Social Security RE: Dkt. Nos. 14, 22

Defendant.

Plaintiff Tomeko N. Merow-Bernard filed this actioregking judicial review of the
Administrative Law Judge’s (the “ALJ"”) deternaition that plaintiff is not disabled under the
Social Security Act (the “Act”).Plaintiff challenges the ALJ's iflare to articulate specific and
legitimate reasons for rejectimgo aspects of the medical opni offered by examining physician
Dr. McMillan when determining plaintiff's redual functional capacity (“RFC”), namely that
plaintiff (i) requires an hourly leak from work, and (ii) is limited to four hours of standing or
walking in an eight-hour day. Based thereonjrglff argues that th€ourt should reverse the
ALJ’s decision without a rehearirand find that plaintiff is disabt, or, alternatively, remand to
the ALJ for further proceedings.

Now before the Court are cross-motidassummary judgment. (Dkt. Nos. 14, 22.)
Having considered the papers submitted and therastnaitive record in this case, and for reason
set forth below, plaintiff's mioon for summary judgment IGRANTED IN PART and defendant’s

cross-motion for summary judgmentDsNIED. As set forth herein, the CouDENIES plaintiff's

! Plaintiff filed her motion for summary judgment on December 12, 2016. (Dkt. No. 14,

The Commissioner filed a cross-motion on MarcB(4,7. (Dkt. No. 22.) Platiff filed her reply
on March 21, 2017. (Dkt. No. 23.)
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motion for reversal without a remand for rehearing@®@RANTS plaintiff's motion with respect to
remanding for further proceedings. Accordingly, the actidReigANDED to the ALJ for further
proceedings consistent herewith.

. PROCEDURAL BACKGROUND

On March 15, 2012, plaintiff filed an applicati for a period of disakiy and disability
insurance benefits with the SatBecurity Administration (the “SSA”), claiming that she had
been disabled since January 15, 2008. (Dkt.JMpAdministrative Record (“AR”) at 16.) The
claim was denied on December 3, 2012, aradragpon reconsideration on July 22, 201181.) (

Plaintiff filed a timely appeal and requestetiearing with an ALJ on September 20, 201!
(Id.) Plaintiff appeared and t&@sd at a hearing on June 23, 2044d amended her application to
allege that she had been disabled since March 15, 2G09. Ir§ a decision dated January 9, 2015
the ALJ found that plaintiff was nalisabled under the Actld{ at 16, 27.)

On March 12, 2016, plaintiff requested rewiof the ALJ’s decision by the Appeals
Council (*AC”), and the AC denied plaintiffszquest, finding “no reason under our rules to
review the [ALJ] decision.”I@l. at 1-8.F Accordingly, the ALJ’s decision became the final
decision of the Commissioner of the SSAd. @t 1.) Thereatfter, plaintiff initiated the instant
action, seeking judicial veew. (Dkt. No. 1.)

Il. LEGAL STANDARD

This Court has jurisdiction pursuant to 45WLC. § 405(g). The Court may reverse the
ALJ’s decision only if it “contains legal error @ not supported by substantial evidenc®rn v.
Astrue 495 F.3d 625, 630 (9th Cir. 2007). Substamtadience is “such relevant evidence as a
reasonable mind might accept as adequate to support a conclBionli v. Barnhart400 F.3d
676, 679 (9th Cir. 2005) (quotingagallanes v. Bower881 F.2d 747, 750 (9th Cir. 1989)). Itis
“more than a mere scintilla but less than a preponderamag/liss v. Barnhart427 F.3d 1211,

1214 n.1 (9th Cir. 2005) (quotingdwell v. Apfel 161 F.3d 599, 601 (9th Cir. 1999)). Where the

2 Such decision included an implicit finditigat the ALJ did not abuse her discretion,
make a legal error, or render a decision unsupported by substantial evitteratel .|

2




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

evidence is susceptible to more than oti@mal conclusion, the Coumust uphold the ALJ’s
decision. Burch 400 F.3d at 679.

The SSA employs a five-step sequential fraimdwo determine whether a claimant is
disabled. At Step One, the ALJ must determuhether the claimant sngaged in substantial
gainful activity. 20 C.F.R. § 404.1520(b). A person is engaged in subktamtiaactivity if her
work involves significant physicalr mental activities. 20 C.F.R. § 404.1572(a). Gainful work
activity is defined as “work usilg done for pay or profit,” regaless of whether the claimant
receives a profit. 20 C.F.R. 8 404.1572(b). # tdtaimant is engaged in substantial gainful
activity, she is not disabdl. If the claimant does not engage in substantial gainful activity, ther
the ALJ proceeds to Step Two of the evaluation.

At Step Two, the ALJ must determine whet the claimant has an impairment or
combination of impairments that is severe. 20 C.F.R. § 404.1520(c). A “severe” impairment
defined in the regulations as one that signifigalmhits an individual’s ability to perform basic
work activities. If the claimant does notesa severe impairment (or combination of
impairments) that meets the dtioa requirement o020 C.F.R. § 404.1509she is not disabled
pursuant to the regulation. Otherwitiee ALJ proceeds to Step Three.

At Step Three of the sequential evaluatioe, AbL.J must determine whether a claimant’s
impairment or combination of impairments “meetsequals” the criteria of an impairment listed
in 20 C.F.R. Part 404, Subpart P, App. 1., 20 C.F.R. 88 404.1520(d), 404.1525, and 404.152
(providing the applicable standard for mediagligalence of impairments)if the claimant’s
impairment or combination of impairment®ats the criteria of ssting and the duration
requirement, the claimant is disabled. 20 C.B.R04.1509. If the impairment or combination of
impairments does not meet the criteria of adgstor does not meet thleiration requirement, the

ALJ proceeds to Step Four.

% The duration requirement specifies thatithpairment “must have lasted or must be
expected to last for a continuoperiod of at least 12 months” esk it is “expected to result n
death.” 20 C.F.R. § 404.1509.
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Before reaching Step Four, the ALJ mudkedaine the claimant’s Residual Functional
Capacity (the “RFC”). 20 C.R. § 404.1520(e). A claimant’s RFconsists of her ability to
engage in physical and mental work activityasnongoing basis, in spite of any limitations from
impairments. The ALJ considers both seward non-severe impairments in determining the
claimant's RFC. 20 C.F.R. 88 404.1520(e), 404.1545.

At Step Four, the ALJ must determine whettinee claimant has the RFC to perform past
relevant work. 20 C.F.R. 8 404.1520(f). If thaiclant has the RFC to perform past relevant
work, she is not disabled. If tlbaimant is unable to do past redat work or has no past relevan
work, the ALJ proceeds to the finaéptin the sequential evaluation.

At Step Five, the ALJ considers the claimamRisC, age, education, and work experiencs
in determining whether the claimant can perf@my other work besides past relevant work. 20
C.F.R. § 404.1520(g). If the claimant can “make gosihent to other work,8he is not disabled
under the regulation. Otherwisegdsh found to be disabled.

. THE ALJ'S DECISION

The ALJ applied the five-step sequential gael to determine whether plaintiff was
disabled and eligible for disability insurancenbbts. A summary of her decision follows below.

A. Step One

At Step One, the ALJ credited plaintiff'sstanony and found that she had not engaged it
substantial gainful activity since March 809, the alleged onset date. (AR at 18.)

B. Step Two
At Step Two, the ALJ determined thaetplaintiff suffered from the following severe
impairments: (i) hypertension, (ii) hypertensive heligsease, (iii) type diabetes, (iv) carpal
tunnel syndrome, (v) stage Il chronic kidney diseéag]oss of vision in the left eye and (vii)
obesity. [d.) The ALJ found that these impairmentatle more than a minimal effect on her
ability to work.” (d. at 19.)
C. Step Three
At Step Three, the ALJ found that plaintifiddnot have an “impairment or combination of

impairments that met or medically equaled theeséy of one of the listed impairments in 20
4
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C.F.R. Part 404, Subpart P, Appendix 1d.X Specifically, the ALl found that plaintiff's
medical records did not support a finding tha shffered from major dysfunction of a joint,
chronic heart failure, or a visual impairmeamd the objective medical evidence did not suggest
that the “cumulative effects of plaintiff's obesity meet the criteria set forth in any section of th
Listings . ...” (d.at 19-20.)

D. Pre-Step Four: RFC Determination

The ALJ determined plaintiff had the RFC to perform “light work” under 20 C.F.R
404.1567(b) with the following modifications:

sitting for 6 hours in an 8 hour yastanding/walking for 6 hours in

an 8 hour day, lifting/carrying Iifounds frequently and 20 pounds

occasionally, frequent crouching, crawling, stooping kneeling,

balancing and climbing of staiesxd ramps, no climbing of ladders,

ropes or scaffolds, and no warkquiring binocular vision.
(Id. at 20.) In so finding, the ALJ explicitly rejeed the opinion of treating physician Dr. Gordon
and implicitly rejected two aspects of exammphysician Dr. McMillian’s opinion, namely that
plaintiff (i) required an hourlypreak from work and (ii) couldnly stand or walk for four hours
per day.

1. Treating Physician Dr. Amy Gordon
Plaintiff has been the patieot Dr. Amy Gordon since March 2008d(at 313.) In a

Diabetes Medical Source Statement datedci&, 2012, Dr. Gordon opiddhat claimant’s
condition limited her to “standing for 15 minutesaaime up to 2 hours per day, sitting for 3-4
hours at a time up to 8 hours per dayd] lifting 10 pounds rarely . . . .1d. at 21, 419.) Ina
letter to the SSA dated September 17, 2012, Drd@ostated that plaintiff's hypertension was
very difficult to control despite multiple medigarts, and the medications sometimes had the siq
effect of severe fatigueld at 21.) She also noted that pl#f could not walk more than one
half-block without shortness of breath an@sthpain, and could not perform work involving
driving, operating heavy equipment, irregulaikirag, bending, climbing sirs, or kneeling, and
could not perform desk work on a regular bagfAR at 22, 722.) Dr. Gdon concluded that the
claimant could stand or walk for less than twaitsan an eight-hour day, sit for two hours in an

5
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eight-hour day, lift less than ten pounds rarely, and would require an unscheduled break eve
to two hours. (AR 22, AR 904.)
2.  Examining Physician Dr. Eugene McMillan

In a three-page report noting a date ofdber 3, 2012, Dr. McMillanliagnosed claimant
with uncontrolled hypertension, hypertensive hdagase, and chestipa (AR 22, 782-85.)
Relevant here, Dr. McMillan concluded that th@imant could “lift/carry 10 pounds frequently
and 20 pounds occasionally, could stand/walkdfoours per day, would need a break
approximately every hour while workingnd could engage intagties requiring stooping,
kneeling and crouching for up to 1/3 of theriaaay.” (AR 22, 782-85, emphasis supplied.)

3. Medical Expert Dr. Vu

Medical expert Dr. Vu testified on Ju@8, 2014, that Dr. Gordon’s conclusions on
claimant’s work capacity were unsuptem by objective medical evidencél.(at 23.)

Specifically, Dr. Vu found evidence of proved ejection fraction reported on multiple
echocardiograms and during a September 2010 cattsgten. Dr. Vu highlighted that claimant’s
ejection fraction had improved froBb% in 2007 to 80% in 20131d( at 39.) Dr. Vu further
stated that these findings indieamproved cardiac functioning avéme despite the claimant’s
persistent complaints of chgsdin. Thus, Dr. Vu concludedahDr. Gordon’s classification of
plaintiff’'s congestive heart faite as Class Ill, cardiac symptoms, and sleepiness were not
supported by the recordld( at 38.)

Dr. Vu stated plaintiff's dignosis as including hyperteosi, hypertensive heart disease,
diabetes, and severe obesitg. @t 37.) Dr. Vu proposed thaaiimant could perform light work,
including “standing and walking six hours a dagd sitting six hours a day.’Id( at 38, 51,
emphasis supplied.) Notably, Dr. Vu did not optinat plaintiff required a break approximately
every hour, or at all.

4. ALJ Findings

The ALJ rejected treating physician Dr. @on’s conclusions on the ground that these

conclusions were (i) not well-supgied by the objective medical eeidce in the record, including

the “echocardiogram and other findings reportedrducardiac work-ups” and (i) “inconsistent
6
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with the opinions of all the ber physicians who have evaluated the claimant’s conditidd."a{
23-24.) The ALJ further found that Dr. Gordtailed to acknowledge that the claimant’s
reported fatigue could be assateid with sleep apnea.ld( at 24.)

After rejecting Dr. Gordon’s opinion, the ALJ\ga“great weight” tamedical expert Dr.

Vu. The ALJ determined that Dr. Vu’s conclusiamsre based upon a review of the entire recor

and were consistent with the objective medical eviderice.at(23.) The ALJ also stated that she

gave “great deference” to Dr. McMillan becal®e McMillan’s opinions wee “not inconsistent
with Dr. Vu's findings and are likewiseaipported by the objective mieal evidence of the
record.” (d. at 23, 782-85.)

E. Step Four

At Step Four, and based on the foregoing,AhJ found that the claimant was unable to
perform her past relevant work as an insitoal cook, security guard, and home caregiver.
Specifically, the ALJ acknowledged that the impéantacational expert testified that plaintiff
“was unable to perform h@ast relevant work.”I{. at 25.)

F. Step Five

At Step Five, the ALJ asked the vocational ekpedetermine whether “jobs exist in the
national economy for an individualith the [plaintiff's] age education work experience, and
residential functioning capacity.”ld. at 26.) The vocational experstdied that, in light of all of
those factors, several jobs existed that weealable to plaintiff (e.g. order caller, telephone
guotation clerk, and laundry sorter.) The Abdnd that the vocationaixpert’s testimony was
consistent with the Dictionary of Occupatioffdles and Social Sectyi Rules 85-15 and 96-9p.
(Id.). On such bases, the ALJ found that clainvea$ not disabled as defined under the Alt. (
at 26.) On cross-examination, the vocational exgpeémitted that if claimant required an hourly
break from work she “would not be employableld.)
V. DISCUSSION

As noted above, plaintiff claims solely tlihe ALJ erred in determining plaintiff's RFC
when she failed to state specific and legitimassoas for rejecting two pscts of Dr. McMillan’s

medical opinion. The Commissionevunters that the ALJ gavgreat deference” to Dr.
7
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McMillan’s opinion, and that @ ALJ’s decision was supported sybstantial evidence.

A. Physician Opinions — Standard of Consideration

In determining whether a claimant is disabhathin the meaning of the Act, the ALJ must
consider all medical opinion eviden@@mmasetti v. Astrué33 F. 3d 1035, 1041 (9th Cir.
2008).Medical opinions are arrangedarhierarchy of three groups, namely opinions from (i)
treating physicians, (ii) examng physicians, and (iii) non-examining physicians, with the
opinions of treating physicians genlgraaccorded the most weighSee Valentine v. Comm’r of
Soc. Sec. Admin74 F.3d 685, 692 (9th Cir. 2009).

The ALJ may reject the camaidicted opinion of an examining physician by providing
“specific and legitimate reasons that¢ aupported by substizal evidence.”Ryan v. Comm’r of
Soc. Se¢528 F.3d 1194, 1198 (9th Cir. 2008) (quotBayliss v. Barnhart427 F.3d 1211, 1216
(9th Cir. 2005). “Where an ALJ does not explicitgject a medical opinion or set forth specific,
legitimate reasons for crediting one medmginion over another, [she] errsGarrison v. Colvin
759 F.3d 995, 1012 (9th Cir. 2018ee Nguyen v. ChatdrQ0 F.3d 1462, 1464 (9th Cir.1996).

“The ALJ can meet this burden by settmgf a detailed andhbrough summary of the
facts and conflicting clinical evehce, stating his interpretatiimereof, and making findings.”
Magallanes881 F.2d at 751 (quotingotton v. Bowen799 F.2d 1403, 1408 (9th Cir. 1986).
“The ALJ must do more than offer his conclusiofShe] must set fortfher] own interpretations
and explain why they, rather th#éme doctors’, are correct.Garrison 759 F.3d at 1012 (quoting
Reddick 157 F.3d at 725). “This is so becauseen when contradicted, a treatorgexamining
physician’s opinions still owed deference and will often be ‘iled to the greatest weight . . . .”
Id. (quotingOrn, 495 F.3d at 633) (Emphasis suppljedhe opinion of a non-examining
physician “cannot by itself consiie substantial evidence” justifg the ALJ’s rejection of an
examining physicianLester v. Chater81 F.3d 821, 831 (9th Cir. 199%) amendedApr. 9,
1996);see also Pitzer v. SullivaB08 F.2d 502, 506 n. 4 (9th Cir. 1990).

I
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B. Analysis of Two Opinions
1. Hourly Breaks from Work

Despite claiming to give “great defee” to Dr. McMillian, the ALJ implicitly
rejected Dr. McMillian’s opiron that plaintiff required ahourly break from work by
excluding this limitation from her RFC detamation. In her decision, the ALJ spends
approximately three pages summarizing pléia medical history (AR at 20-23), which
spans more than 500 pages in the recéadda 359-915.) Thereaftethe ALJ failed to
state any reasons, much less “specificlagdimate reasons that are supported by
substantial evidenceRyan 528 F.3d at 1198, supporting her rejection of certain medical
evidence which the Court reviews here.

With respect to Dr. McMillian’s opinion otlhe limitation of hourly breaks, the ALJ did
not “set[] out a detailed antdldrough summary of the facts aomhflicting clinical evidence,
stating [her] interpretation éneof, and making findings.Magallanes 881 F.2d at 75. The ALJ

decision states, in relevant part:

| give great weight to Dr. Vu’s testimony &svas based on a review of the record
in its entirety, other thatine sleep study which revealed findings consistent with
his testimony and is suppodtéy the objective medicalndings. | also give great
deference to Dr. McMillian’s conclusiors they are not inconsistent with Dr.
Vu’s findings and are likewise supportbey the objective naical evidence of
record.”

(AR at 23). The ALJ failed to address the diots between Dr. Vu’s and Dr. McMillan’s
opinions, and merely concludéhat Dr. Vu's conclusions were supported by objective
medical evidence while entirely ignoring.DMcMillan’s opinionregarding hourly rest
breaks. Merely claiming to give it “great deference” does not make it so.

Nonetheless, the Court recogrizbat the readl may provide some support for rejecting

Dr. McMillan’s opinions regarding RFC limitations:or example, the ALdecision states that:

The claimant [] underwent left heart katerization and selective coronary
angiography in September 2010. Thadstshowed minimal coronary artery
diseases. An EKG performed in the same month showed improvement in the
claimant’s cardiac condition. When coampd to an earlier EKG performed in
July 2010, the September 2010 EKG showedd@ease in hefentricular rate,
evidence that the claimant’'s ST was ander depressed indHateral leads and

9
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evidence that a nonspecific T wave abnormality was no longer evident in the
lateral leads. In Octob@010, an echocardiogram reled a left ventricular
ejection fraction of 65%

(AR at 20-21) (internatitations omitted.)

In particular, Dr. McMillan’s treatment notesd the objective medical evidence provide

some support for rejecting Dr. McMillan’s opinion. However, the ALJ’s conclusion suffers from a

lack of explicit, necessary analysind interpretatin of the record. The ALJ does not
specifically relate any of the information summad above to her ultimate finding to give the
most weight to Dr. Vu. Although one couldespilate as to the import of the information
recounted above, the Court cannot affirmAhd on a ground upon which [she] did not relyee
Orn, 495 F.3d at 630 (citinGonnett v. Barnhart340 F.3d 871, 874 (9th Cir. 2003)). While the
Court is “not deprived of [its] faculties for drawing specific and legitimate inferences from the
ALJ's opinion,” it may do so only “if those inferences are there to be dravlagallanes 881
F.2d at 755.

The Court finds that the ALJ failed to explamsufficient detail the specific conflicts she
saw in the record and how those conflicts led her to the ultimate decision on the amount of w
to give Dr. McMillian’s opinion. Although the ALJ set out ansnary of the facts, she failed to
identify the conflicting clinical evidence specifiya and her interpretation of it. Further, the ALJ
did not explicitly state the findings she made tbdther to her ultimate conclusion on the weight
to accord Dr. McMillian’s opiniomegarding hourly rest breakSee ReddicKL57 F.3d at 725.
The ALJ thus failed to “do more than offer [her] conclusioisyibrey 849 F.2d at 421-22, which
do not constitute specific and legitimate readonsejecting Dr. McMillian’s opinion on hourly

rest breaks and arbus not sufficient.

* Notably, there exists contrary evidence supporting a graver diagnosis. For example
October 3, 2012, plaintiff was admitted to the intensive care unit after complaining of severe
pain and left arm numbness and presenting setrerely high blood pressure. (AR at 788-92.)
An EKG performed the following day showed seveoncentric left ventricular hypertrophyld.(
at 798, 805.) An echocardiogram performedumels, 2013, showed a small hypercontractile Ig
ventricle with ejection fraction émated at 80%, and seneeleft ventricular hypertrophy with left
ventricle diastolic dysfunction anddeced ventricular complianceld(at 872-73.)

10
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Defendant argues that the ALJ’s decision was dfeeversible errobecause the ALJ need
not accept all of the limitations identified by DAdcMillan. The Court agrees that the ALJ was
not bound to accept Dr. McMillian’s appbns. However, the ALJ isgaired to state specific and
legitimate reasons for rejecting the opinions oaamining physician suas Dr. McMillian. As
discussed above, the ALJ whollylato confront the inconsisteigs between the opinions of Dr.
McMillan and Dr. Vu regarding plaintiff's RF@mitations, specifically the requirement for an
hourly break from work.

Accordingly, the Court finds that the Aldid not provide the requisite specific and
legitimate reasons for rejectiige opinion of examining physician Dr. McMillon. Consequently
plaintiff’'s motion iSGRANTED IN PART and the CourREMANDS the actiorfor further
proceedings. Defendant’s cross-motioDBNIED.

2. Daily Limit on Standing and Walking

Plaintiff also argues that thad_J improperly rejected Dr. McMlan’s opinion that plaintiff
was limited to four hours of standing or walgiper day. For the reass discussed above, the
Court finds that the ALJ erred by failing to stapeecific and legitimate asons for rejecting the
examining physician’s opinioregarding this limitation.

V. MOTION FOR REVERSAL WITHOUT REMAND

Plaintiff invites the Court to enter a jutignt reversing the Commissioner’s final decisior
without a remand for a rehearing. The Courtides. “The decision whether to remand a case
for additional evidence or simply to award bendstwithin the discretion of the court. . . .”
Moore v. Astrug2008 WL 2811983, at *10 (N.D. Cal. 2008) (citiRgddick, 157 F.3d at 728).
Where, as here, “additional proceedings can remedy defects in the original administrative
proceeding, a social security case should be remandedLewiri v. Schweike§54 F.2d 631,

635 (9th Cir.1981). Further, remand is appropreteause the ALJ “is ia better position than
this [Clourt to evaluate the evidenc&farcia v. Sullivan900 F.2d 172, 176 (9th Cir. 1990)
(citing McAllister v. Sullivan888 F.2d 599, 603 (9th Cir.198%Ee also Springer v. Chat€1
F.3d 155 (9th Cir. 1996)). Therefore, plafif'direquest to enter a judgment reversing the

Commissioner’s final decision without a remand for a reheariBgnNseD .
11
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VI. CONCLUSION

For the foregoing reasons, plaintgfinotion for summary judgment@RANTED IN PART
as to reversal and remand for a rehearingenEeD IN PART as to reversal without rehearing.
The Commissioner’s cross moti for summary judgment BENIED. This action is hereby
REMANDED to the ALJ for further proceedings cortsig with this Order. Judgment will be
entered accordingly.

This Order terminates Docket Numbers 14 and 22.

TS SOORDERED

Date: August 3, 20! W W

%ONNE GONZzALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE

12




