Linda C. Reed v.

United States District Court
Northern District of Califorra

© 00 N o g A~ W N PP

N N N NN N N NN P P P P B PP PR
© N o O~ W N P O © ® N O 0o M W N P O

/

Vilmington Trust, National Association et al Doc.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

LINDA C. REED, Case N0.16-cv-01933-JSW
Plaintiff, ORDER GRANTING, IN PART, AND

DENYING, IN PART, MOTION TO
v. DISMISS AND DENYING AS MOOT

MOTION FOR A TEMPORARY
RESTRAINING ORDER

Defendants. Re: Docket Nos. 11, 24

WILMINGTON TRUST, N.A., et al.,

Now before the Court for consideration ig tlmotion to dismiss, filed by Defendants, and
the motion for a temporary restraining order,dil®y Plaintiff. The Court has considered the
parties’ papers, relevant legalthority, and the record in thisse. On May 4, 2016, the Court
heard oral argument on Plaintiff’'s motion Botemporary restrainingrder, and, with the
agreement of the parties, it held that motioabeyance pending the hearing on Defendants’
motion to dismiss. On June 3, 2016, the Coedrt oral argument on the Defendants’ motion tg
dismiss. The Court GRANTS, IN PARTND DENIES, IN PART, Déndants’ motion to
dismiss. For reasons set forth below, the Court DENIES Plaintiff leave to amend. As aresu
this ruling, the Court DENIES AS MOOT Plaintiéf'motion for a temporary restraining order.

BACKGROUND
On or about June 15, 2006, PiEf obtained a loan fronMetrocities Mortgage LLC

(“Metrocities”), in the amount of $640,000 for rgabperty located &840 Glen Drive, San

Leandro. The loan was secured by a Deed of Tirusthich Metrocities is listed as the lender angd

Fidelity National Loan Portfolio Solutions (“Fidsl National”) is identified as the trustee.
Mortgage Electronic Registrations Systems, (MdERS”) is identified as the beneficiary, as

nominee for Metrocities. (Nate of Removal, Ex. A (Compl. ¥ 7, 14, Ex. A (Adjustable Rate
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Note), Ex. B (Deed of Trust).)

On April 29, 2011, Bud Kamyabi, who identified himself as an #tasit Secretary of
MERS, executed an assignment of the Deetiro$t from Metrocities to BAC Home Loans
Servicing, LP f/k/a Countrywide Home Loans Servicing L.P. (“BAC”). (Compl. {1 17, Ex. D.)
Plaintiff alleges that Mr. Kamyals a “robo-signer,” and that thassignment is “void and breaks
the chain of title.” (Compl. 17.) In support of that allegatipPlaintiff attached a Property
Securitization Report prepared by Robert K. ReméCompl. Ex. C (“Property Report”).) Mr.
Ramers states that “[t]here is a strong posgytditiat [Mr. Kamyabi] was a robo-signer.” That
statement is based on a document that include&&nyabi’s name on an article that suggests I

was a robo-signer for BAC and was not a MER$ployee. (Property Report at pp. 16-17.)

On February 7, 2012, Bank of America, N.A. (“BofA”), as successor by merger to BAC

executed a substitution of trustee, wherebulissituted Recontrust Company, N.A (“Recontrust’
as trustee in favor of Fidelity Nationalld( 19, Ex. F.) On May 7, 2014, BofA executed an
assignment of the Deed of Trust in favor of Christiana Trust, a aivedi Wilmington Savings
Fund Society FSB (“Christiana Trust”), in tapacity as trustee of ARLP Trust 3d.({{ 18, EX.

E.)

On March 16, 2015, Christiana Trust, in its @aipy as Trustee ALRP Trust 4, assigned
the Deed of Trust to Wilmington Trust, Natiodedsociation in its capagitas trustee of ARLP
Securitization Trust, Serix014-2 (“ALRP 2014-2 Trust”).This document was executed by
Ocwen Loan Servicing, LLC (“Ocwen”), acting agorney in fact for Christiana Trustld({ 21,
Ex. G.) The record includes a notice datetioDer 5, 2012, from Ocwen Blaintiff advising her
that it had taken over as servicétlaintiff alleges that she did natceive notice at that timeld(

{ 23, Ex. H at ECF pp. 40-45.)

Plaintiff alleges that the ARLP 201472ust closed on November 25, 2014d. {1 20,

35.) According to Plaintiff, the assignment te hRLP 2014-2 Trust is “void due to the fact that
the assignments were made to assignees tio¢inindividual capacitie but as trustees, and

because the trusts identified in'ethssignments are not the samd. Y 21;see also idf{ 22.b,

e
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36.)' Thatis, Plaintiff alleges #i there is no record of assignment from ARLP Trust 3 to
ALRP Trust 4 and, thus, the benedficinterest in the Deed of Trust was not validly transferred t
the ARLP 2014-2 Trust.d. 11 21-22.b.)

At some unspecified point, Plaintiff defaudten the loan. On October 1, 2015, Western
Progressive, LLC (“Western Praggsive”), as Trustee, receala Notice of Default.ld. | 24,

Ex. I.) Plaintiff alleges that the Notice of Daftis not valid, because there is no record of
Western Progressive having been substituted as Trustee in favor of Recontrust.

On or around March 1, 2016, Western Progxeseecorded a Notice of Trustee’s Sale,
which was originally scheduled for April 4, 2016d.(Y 26, Ex. J.)

On March 18, 2016, Plaintiff filed her Complain the Superior Gurt of the State of
California, County of Alameda. &htiff asserts three claims foglief: (1) wrongful foreclosure;
(2) slander of title; and (3) a violation of the Real Estate Settlement Procedures Act (‘“RESPA
On March 24, 2016, the state court granted Plaist#pplication for a teporary restraining order
and enjoined Defendants from completing fansake until April 29, 2016(Notice of Removal,
Ex. B.)

At the hearing on Plaintiff's motion for antgorary restraining order, Defendants agreed
to postpone the sale until June 6, 2016.

ANALYSIS
A. Applicable Legal Standardfor Motion to Dismiss.

A motion to dismiss is proper under FederaleRaf Civil Procedue 12(b)(6) where the
complaint fails to state a claim upon which retiah be granted. TheoGrt's “inquiry is limited
to the allegations in the complaint, which areegted as true and construed in the light most
favorable to the plaintiff.”"Lazy Y Ranch LTD v. Behrer®l6 F.3d 580, 588 (9th Cir. 2008).
Even under the liberal pleadings standard of FedRarkd of Civil Procedur&(a)(2), “a plaintiff’s

obligation to provide the ‘groundsf his ‘entitle[ment] to reliefrequires more than labels and

! There are two paragraphs numbered “22” e@omplaint. To ensure the record is clear,

the Court shall refer to therét paragraph as paragraph 22.a and the second as paragraph 22.
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conclusions, and a formulaic recitation of the elements of a cause of action will nd&edb.”
Atlantic Corp. v. Twomb|\550 U.S. 544, 555 (2007) (citifitapasan v. Allain478 U.S. 265, 286
(1986)). Pursuant tbwombly a plaintiff must not merely all conduct that is conceivable but
must allege “enough facts to state a claimeteef that is plausible on its faceld. at 570. “A

claim has facial plausibility when the Plaintiff pleafdctual content that allows the court to draw
the reasonable inference that the Defendalible for the misconduct allegedAshcroft v.

Igbal, 556 U.S. 662, 678 (2009) (citifigvombly 550 U.S. at 556).

As a general rule, “a district court may moinsider material beyond the pleadings in rulin
on a Rule 12(b)(6) motion.Branch v. Tunnell14 F.3d 449, 453 (9th Cir. 1994)erruled on
other grounds, Galbraith v. County of Santa Cla887 F.3d 1119 (9th Cir. 2002) (citation
omitted). However, documents subject to judicial notice may be considered on a motion to
dismiss. In doing so, the Court does not conaenotion to dismiss to one for summary
judgment. See Mack v. South Bay Beer DistritO8 F.2d 1279, 1282 (9th Cir. 1986Yyerruled
on other grounds by Astoria BeSav. & Loan Ass’'n v. Soliming01 U.S. 104 (1991). For
example, the Court can take judicial notice @& @xistence of public records or court documents
but it may not take judicial notice dfsputed facts in those documeng&ee, e.g., Lee v. City of
Los Angeles250 F.3d 668, 689-90 (9th Cir. 200Hptel Employees and Restaurant Employees
Local 2 v. Vista Inn Management C893 F. Supp. 2d 972, 978 (N.D. Cal. 2005); Fed. R. Evid.
201. In addition, the incorporation by referencetdoe “permits a district court to consider
documents whose contents are alleged in a m@nd whose authenticity no party questions,
but which are not physically attachtxthe [plaintiff's] pleading.”In re Silicon Graphics Inc.
Sec. Litig.,183 F.3d 970, 986 (9th Cir. 1999) (internal quotations and citation om#tszlglso
Coto Settlement v. Eisenbef$3 F.3d 1031, 1038 (9th Cir. 2010).

If the allegations are insuffient to state a claim, a costiould grant leave to amend,
unless amendment would be futilBee, e.g. Reddy v. Litton Indus., J®d2 F.2d 291, 296 (9th
Cir. 1990);Cook, Perkiss & Liehe, Inc. v. N. Cal. Collection Serv., 19t1 F.2d 242, 246-47 (9th
Cir. 1990).
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B. The Court Grants Defendants’ Motion to Dismiss.

1. Wrongful Foreclosure.

In order to state a claim for wngful foreclosure Platiff must allege tht “(1) the trustee
or mortgagee caused an illegal, lalent, or willfully oppressive salaf real property pursuant to
a power of sale in a mortgage or deed wéttr(2) she was prejudiced harmed; and (3) she
tendered the amount of the secured ineléiess or was excused from tenderm@Immons v.
Aurora Bank FSBNo. 13-cv-00482-HRL, 2016 WL 192574t,*7 (N.D. Cal. Jan. 15, 2016)
(citing Lona v. Citibank, N.A202 Cal. App. 4th 89, 104 (2011)). thre context of non-judicial
foreclosure proceedings, “only thercent beneficiary” of a deed ¢rfust “may direct the trustee to
undertake the nonjudicial feclosure process.Yvanova v. New Century Mortgad@#® Cal. 4th
919, 927-28 (2016). “A foreclosure initiated by onéwno authority to do so is wrongful for
purposes of” a wrongful foreclosure actidd. at 929.

a. Late Assignment in Violation of Pooling and Service Agreement.

Plaintiff's primary theory of liability on tb wrongful foreclosure claim is that the
assignment of her loan to the ARLP 2014-2 Toesturred after closing date set forth in the
Pooling and Servicing Agreement (“PSA”). Pi@lf alleges “upon information and belief the
ARLP 2014-2 Trust was formed under New Youkstrlaw.” (Compl. 1 35.) Plaintiff further
alleges that the attempt to transfer the interesemDeed of Trust aftéhe closing date “was in
contravention of the express termdlod Trust and, as such, was voidld. ( 36.) In support of
this theory of liability, Plaintiff relies oiYvanovaandGlaski v. Bank of Ameri¢c&18 Cal. App.
4th 1079 (2013§.

2 Defendants argue that Plaintiff fails to statclaim, because she fails to allege she can

tender the amount due. The Court finds that Bfeilras alleged facts slwing that tender should
be excused, because the foreclesale has not yet occurre8ee Chavez v. IndiMac Mortgage
Services219 Cal. App. 4th 1052, 1062 (201BJ¥gifer v. Countrywide Home Loans, In211 Cal.
App. 4th 1250, 1280-81 (2012). Therefore, it DENIBSPART, Defendants’ motion to dismiss
on this basis.

3 Plaintiff has argued, both Bupport of her motion for a temg@oy restraining order, and in
opposition to the motion to dismiss, that the Court should foliéaski. Accordingly, the Court
accepts the allegation that the ALRP 2014-2 Twest formed under New York law as true for
purposes of resolving this motion. It has coased Plaintiff's argumds at the hearing to
determine whether Plaintiff should be grantea/eeto amend to allege that the ALRP 2014-2
Trust is governed by some other state law.

5
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In Glaski the court held that “a borrower can deafe an assignmeat his or her note
and deed of trust if thdefect asserted wouwdid the assignment.'Glaski 218 Cal. App. 4th at
1095 (emphasis in original). ¥vanovathe California Supreme Court follow&laskion the
limited issue of “whether a wrongful foreclosure plaintiff may challenge an assignment to the
foreclosing entity as void[,]i.e. whether the borrower had “standing’assert such a claim.
Yvanova62 Cal. 4th at 935ee also idat 935-41. In this case, Plaintiff seeks to prevent the
foreclosure, which places this caseaidifferent procedural posture thémanovaandGlaski
Some California courts have not “allow[edlchyreemptive suits” and have reasoned that it
‘would result in the impermissible interjectiontbie courts into a nonjudicial scheme enacted by
the California Legislature.’Saterbak v. JPMorgan Chase Bank, N245 Cal. App. 4th 808, 814
(2016) (quotinglenkins v. JP Morgan Chase Bank, N246 Cal. App. 4th 497, 513 (2013),
disapproved of on other grounds by Yvan@AaCal. 4th at 939 n.13).

Indeed, inYvanovathe California Supreme Court statedtttis “ruling ... is a narrow one.
We hold only that a borrower who has sufferawajudicial foreclosure da@enot lack standing to
sue for wrongful foreclosure merely because he or she was in default on the loan and was n
party to the challenged assigam.” 62 Cal. 4th at 924. Thévanoveacourt did not “address the
distinct question of whetheoy under what circumstances, a borrower may bring an action for
injunctive or declaratory relief to prevtesm foreclosure sale from going forwardd. at 934-35.

Two of this Court’s colleaguaecently predicted that th@alifornia Supreme Court would
be likely to limit a bar on pre-foreclosure suitsyotd plaintiffs who lack a specific factual basis
for asserting that the foreclosipgrty lacks authdaty to do so.See Powell v. Wells Fargo Home
Mortgage, No. 14-cv-04248-MEJ, 2016 W[718189, at *8 (N.D. Cal. Apr. 29, 201&ndy v.
Selene Finance, L.PNo. 15-cv-05676-JST, 2016 WL 1059423, at *13 (N.D. Cal. Mar. 17,
2016)). In thePowellcase, the court found “Judge Tigar'sabysis of this issue and ultimate

conclusion well-reasoned[.]JPowell 2016 WL 1718189, at *8. The Cauwvill not repeat Judge

Dt a
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Tigar's lengthy analysis dhe issue, but it too finds\itell-reasoned and persuasfv&herefore,
for the reasons articulated liundy, the Court rejects Defendant’gument that a plaintiff does
not have standing to assert a claim for wrongful forecloswsedcan alleged defects in the
assignment, simply because the tieess sale has not yet occurred.

As Judge Tigar stated, to impose a bar on slaims “even if a plaintiff offers plausible
support for the claim that the entity foreclosorgher property lacks awhty to do so,” would
lead to a situation where a plathmust “sit by idly until an degedly improper foreclosure sale
was completed before bringing her otherwise valid challenge in cdurhtly, 2016 WL
1059423, at *13. Rather, the Court will examine wheBRlaintiff has alleged a specific factual
basis from which the Court could find the asangmt to the ALRP 2014-2 Trust was void, such
that it lacked the authority to foreclose. Thaeu@ begins with the allegéy late assignment, and
it discusses her subsidiary thein the following sections.

Plaintiff contends that thaihe assignment to the ARLP 2024Trust is void, because it
was made after the closing date set fortthe PSA. Plaintiff again relies @laski in which the
court concluded that an attempt to transferaa lafter the trust’s clasy date would be a void
transaction under New York lawd. at 1096-97 (citinginter alia, Wells Fargo Bank, N.A. v.
Erobobq 39 Misc. 3d 1220(A), 2013 WL 1831799 pslop. p. 8 (April 29, 2013)). The
California Supreme Court hastneeighed in on this isstle However, inSaterbaksupra the
court found that an assignmenta@ecuritized trust that is madfter the closing date is “merely
voidable.” Saterbak 245 Cal. App. 4th at 815. In rejecting Bskicourt’s opinion on this

issue, theSaterbakcourt noted that thErobobocase, on which th&laskicourt relied had been

4 The California Supreme Court also grahteview in two casewhich address pre-

foreclosure challenges to alleged deficienciemnmssignment of the deed of trust and stayed
briefing pending its ruling itYvanova SeeMendoza v. JPMorgan Chase BaB87 P.3d 493

(Cal. 2014)Keshtgar v. U.S. BanB34 P.3d 686 (Cal. 2014). On April 27, 2016, the California
Supreme Court transferred thlendozaandKeshtgarcases to the Courts of Appeal and directed
those courts to vacate and reddas their decigins in light ofYvanova See Mendoza v.
JPMorgan Chase BanB68 P.3d 921 (Cal. 201&gshtgar v. U.S. BanB68 P.3d 921 (Cal.
2016).

5
41].

TheYvanovacourt expressly stated that itgrssed no opinion on that issud. at 940-
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overturned.ld. at 815 n.5.

The Second Circuit ab criticized thé€erobobocase, and it stated that the “weight of New,

York authority is contrary to platiff's contention that any failure to comply with the terms of the

PSAs rendered defendant’s acquasitof plaintiffs’ loans and magages void as a matter of trust
law.” Rajamin v. Deutsche Bank Nat. Trust ,Cta7 F.3d 79, 88 (2nd Cir. 2014). The Ninth
Circuit recently followedRajaminand held that “an act in viation of a trust agreement is
voidable — not void — under New York law[.]Morgan v. Aurora Loan Services, LLE Fed.
Appx. --, 2016 WL 1179733, at *2 (9th Cir. Mar. 28, 2016) (citRegjamin 757 F.3d at 87-90).

In light of the Ninth Circuit’s opinion iMorgan, the Court concludes thBtaintiff fails to state a
claim based on the allegedly late assignm@it.Hills v. Mortgage Electronic Registration
System, In¢No. 15-cv-05108-EMC, 2016 WL 454093*6t(N.D. Cal. Feb. 5, 2016) (noting
general rule that there is no preemptive righdetermine standing to foreclose, and finding
plaintiff did not allege a specifi@ctual basis to avoid that rulehere plaintiff alleged assignment
was made after closing date of trust, becausmfdf only alleged a “technical” defect and did not
allege facts demonstrating ttf#lte foreclosing party was néte real owner of the note”).

The Court has considered Plaintiff's resportsethe Court’s queé®ns and her argument
at the hearing. It also hasnsidered her request for judiciadtice, filed on June 2, 2016, to
determine whether it should grant leave to ameérite Court concludes al Plaintiff could not
amend this aspect of her wrongful foreclosuegnclwithout contradictingarlier allegations or
running afoul of her obligations under FealeRule of Civil Procedure Rule 11.

Accordingly, the Court grants, in part, Defenti& motion to dismiss on this basis, and it
finds it would be futile to grant Plaintiff leave to amend.

b. Robo-Signing.

Plaintiff also alleges that the ARLP 2014-2i3t lacked authority téoreclose, because
Mr. Kamyabi was a robo-signer wihecked legal authority to makke assignment of the Deed of
Trust, because he was not an agent of ME®mpl. § 17.) Although there are no facts in the
Complaint to support that allegation, Plaintéfies on the Property Report, which includes a

document that suggests that Mr. Kamyabi worked for BAC, not MERS. However, that docun
8
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also does not contain any facts to support its agssrt The Court finds #it these allegations are
too conclusory to support a thedhat Mr. Kamyabi was a robo-sigrier.

Even if the allegations were sufficient, the Gamould still dismiss the claim. Prior to the
California Supreme Court’s ruling ifivanovacourts consistently found that a plaintiff lacks
standing to contest the assignmergdshon allegations of robo-signin§ee, e.g., Pratap v. Wells
Fargo Bank, N.A.63 F. Supp. 3d 1101, 1109 (N.D. Cal. 20Maynard v. Wells Fargo Bank,
N.A, No. 12-cv-1435-AJB, 2013 WL 4883202,*8t(S.D. Cal. Sept. 11, 2013Farollo v.
Vericrest Financial, InG.No. 11-cv-4767-YGR, 2012 WL 4343814,*3 (N.D. Cal. Sept. 21,
2012). To the extent those cases have been underminddbgvaon the issue of standing, the
alleged defect would only render the gasnent voidable, rather than voi8ee Pratap63 F.

Supp. 3d at 1109.

Accordingly, the Court grants, in part, Defenti& motion to dismiss on this basis. In
addition, the Court concludes that it would be futilgrant Plaintiff leave to amend to the extent
the wrongful foreclosure claim is premised the allegations of robo-signing.

C. Improper Substitution of Trustee.

Plaintiff also supports heraimn for wrongful foreclosuren the theory that Western
Progressive had not been substiduteas Trustee at the time @aorded the Notice of Default in
October 2015. (Compl. 1 24-28r) opposition to the motion for a temporary restraining order
Defendants submitted a Substitution of Trusteefelaants requested, and were granted leave |
incorporate the document and argument on its eifféztthe motion to dismiss. (Docket No. 24,

Motion to Dismiss at 1:16-22.) That documshbws Western Progressiwas substituted as

Trustee on April 16, 2015. The document wesorded on June 12, 2015, well before the Notice

of Default was recorded. (Docket No. 15°1.)

6 To the extent Plaintiff seeks to allegeialation of Californias Homeowners Bill of

Rights (“HBOR?”), which includes provisions thaitohibit the practice afobo-signing, HBOR'’s
provisions did not go into eftt until January 1, 2013SeeCal. Civ. Code § 2924.17. Courts
have found that the statute da®ot apply retroactivelySee, e.g., Powel2016 WL 1718189, at
*9. Thus, any attempt to amend to include such a claim would be futile.

! Defendants ask the Court to take judicialice of that documentThat request is
GRANTED.

9
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Accordingly, the Court grants, in part, Defentia motion to dismiss on this basis. In
addition, the Court finds that it would be futitegrant Plaintiff leave to amend the wrongful
foreclosure claim to the extentistpremised on these allegations.

d. Gap in Chain of Title.

Plaintiff also premises her claims for wrongfoteclosure on the theory that there is a gap
in the chain of title because there was nevassignment from the ALRP Trust 3 to the ARLP
Trust 4. SeeCompl. 11 15-22.) Plaintiff has attached a number of documents to her Complajnt.
Those documents include a letter from OcweRIlntiff which states that a corrective
assignment of the Deed of Trust was executed \blyeBefA transferred its interest in the Deed of

Trust to Christiana Trust as trustee of ALRP Trustld. [ 23, Ex. H at ECF pp 37-39.) In

addition, the Property Report also makes reference to an assignment to ALRP Trust 4. (Property

Report at p. 35.) These documentstcadict Plaintiff's allegations #t there is a gain the chain
of title.

Accordingly, the Court grants, in paefendant’s motion to dismiss the wrongful
foreclosure claim to the extentistbased on the allegations of a gap in the chain of title. In
addition, the Court finds that it would be futitegrant Plaintiff leave to amend the wrongful
foreclosure claim to the extent itpsemised on these allegations.

2. Slander of Title.

In order to state a claim for slander of tiRdaintiff must allege: “(1) a publication, (2)
which is without privilege or jstification, (3) whichis false, and (4) which causes direct and

immediate pecuniary lossManhattan Loft, LLC v. Mercury Liquors, Ind73 Cal. App. 4th

112

1040, 1051 (2009). Plaintiff bases this claim onstume allegations and theories that support h
claim for wrongful foreclosure. For each of tleasons set forth above, and assuming for the sake
of argument, that Plaintiff sébrth sufficient facts to show & Mr. Kamyabi was a “robo-signer,”

the Court dismisses the slander of title claim.

p ==

In addition, the Court concludesathPlaintiff has faild to allege facts to satisfy the secon
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element of the claim. A publitan is privileged when it is made “[ijln a communication, without
malice, to a person interested #iar... by one who is also interedté Cal. Civ. Code § 47(c)(1).
Non-judicial foreclosure documents falltivin the scope of this privilegeseeCal. Civ. Code §
2924(d);see also Ogilvie v. Select Portfolio SerMip. 12-cv-01654-DMR, 2012 WL 3010986,

at *3 (N.D. Cal. July 23, 2012) (collecting casePB)aintiff concedes that point in her opposition

to the motion to dismiss, but she contends thathsts sufficiently alleged that Defendants acted|i

reckless disregard of the truth. The Courtglieas. Plaintiff has done no more than parrot the
statutory language defining the term malidéis is no more than a bare legal conclusion,
couched as fact, and is insufficient un@feromblyto state a claimCf. Simmons2016 WL
192517, at *7 (concluding plaintiff's atlations of malice were conclusory).

Accordingly, the Court concludéisat Plaintiff has nostated a claim for slander of title.
For the reasons articulated in connection with the wrongful foreclofaire, the Court also
concludes that that it woulak futile to grant Plaintiff leave to amend this claim.

3. The RESPA Claim.

In order to state a claim und@ESPA, a plaintiff must altge facts showing a defendant
violated a provision of RESPA and that the piffisuffered “actual damages . . . as a result” of
the defendant’s failure to comply with that provisfod2 U.S.C. § 2605(fsee also Rosenfeld v.
JPMorgan Chase Bank'32 F. Supp. 2d 952, 967 (N.D. Cal. 2010). Plaintiffs RESPA claim is
not a model of clarity. For example, Plaintiffesns to premise this claim on the fact that the
assignment of her loan was made after the mipdate of the ALRP 2014-2 Trust. (Compl. 1 65
66; Opp. Br. at 18:3-6.) To thetext this claim is premised onattheory, the Court dismisses it
for the same reasons it has dismissed the wrofgfetlosure and slandef title claims.

Plaintiff also refers to responses to “quatifseritten requests.” (Compl.  67.) However,

those responses are alleged to Hasen provided by an entity thatnot a defendanand Plaintiff

8 Although Section 2605(f) “does nexplicitly set this out aa pleading standard, a number

of courts have read the stataerequiring a showing of pecany damages in order to state a
claim,” and they have constrdi¢hat requirement liberallyAllen v. United Fin. Mortgage Corp.
660 F. Supp. 2d 1089, 1097 (N.D. Cal. 20@@E also Lal v. American Home Servicing,,|1680
F. Supp. 2d 1218, 1223 (E.D. Cal. 2010).

11
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has not allegé that she hmmade a qdified written requestd one of theexisting deéndants.
Plaintiff doesallege thatwhen Ocwae took over grvicing he loan in 202, it failed b timely
natify her of that fact? (Compl. 11 2369.) Howvever, the staite of limitations for aBRESPA
clam is threeyears, and Rintiff hasnot alleged hat the statte of limitaions is subjet to tolling
12U.S.C. § B14. The Cart concluas Plaintifffails to allege facts to site claim foralleged
violations ofRESPA.

Accordingly, the @urt grantsjn part, Deéndant’s maion to disniss. At thehearing on
the motion todismiss, Plaitiff statedthat she degnot intendto pursue th RESPA chim.
Accordingly, he Court disnisses thatlaim without leave toamend.

CONCLUSION

For theforegoing easons, th€ourt GRANTS Defenénts’ motio to dismisswithout
leave to amed. In light d this ruling,the CourtDENIES, ASMOOT, Phintiff's motion for a
temporary restaining orde. The Cout shall issuea separatauydgment, ad the Clerkshall close
the file.

IT IS SO ORDERED.

Dated: June 32016

C e Lt

JEBEREN /S, WHITE

(

United ﬂtates 1strict Judge

’ Seel2U.S.C. § 265(c)(1)-(2)
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