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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

CHucK CONGDON, ET AL .,
Case No. 16-cv-02499-YGR

Plaintiffs,
ORDER RE: CROSSMOTIONS FOR
VS. SUMMARY JUDGMENT ; GRANTING
PLAINTIFFS ' MOTION FOR CLASS

UBER TECHNOLOGIES, INC.,ET AL ., CERTIFICATION
Defendants. Re: Dkt. Nos. 108, 109, 114

This action arises from claims that a clagdrivers was not paid properly under the term
of certain written agreements. Plaintiffs MatthClark, Ryan Cowdemominicus Rooijackers,
and Jason Rosenberg (“plaintiff®ring this putative clasaction against defendants Uber
Technologies, Inc. (“Uber Tech”), Rasier, LLRasier-CA, LLC, Rasier-DC, LLC, and Rasier-
PA, LLC (the “Rasier defendanis(collectively, “Uber”) for breach of contract and conversion,
arising out of Uber’s implementation of the soledl*Safe Rides Fee” asn¢lates to so-called
“minimum fare” rides specifically. See generallAmended Complaint, Dkt. No. 49 (“FAC"}.)

Currently before the Court are the followgimotions: plaintiffs’ motion for summary
judgment (Dkt. No. 109 (“Plaintiffs’ MSJ")); Wlr's cross-motion for summary judgment (Dkt.
No. 114 (“Defendants’ Cross-MSJ")); and plaintifitsotion to certify a class under Federal Rule

of Civil Procedure 23(b)(3) (B.. No. 108 (“Class Cert. Motion”)). Having carefully considered

! Plaintiffs sue on behalf of 9,602iwers who opted out of arbitration.

2 |n connection with their motion f@ummary judgment and motion for class
certification, plaintiffs filed administrative motig to seal certain documents. (Dkt. Nos. 110,
111.) The Court addresses both motitinseal in a separate order.
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the pleadings in this action, the papers sttieoh and oral arguments held on October 31, 2017,
and for the reasons set forth below, the CORDERS as follows: The CouiGRANTS plaintiffs’
motion for summary judgment amXENIES Uber’s cross-motion. The Court alS®ANTS
plaintiffs’ motion forclass certification.
l. BACKGROUND

The following facts are not subject to readaealispute unless otherwise noted. Uber
Tech is a technology service company that, \igoaile phone applicatiofthe “App”), connects
riders looking for transportation to drivers, suclpksntiffs. To utilize the App, each plaintiff in
this action entered into certain agreements—aeipg on their location—witlone of the Rasier
defendants. Relevant here, the agreements definedigéfault fare that drivers were entitled to
charge riders and described thiatienship between drivers and Uber.

A. Fare Calculation and Uber’s Relationship with Drivers

After connecting with a ridehrough the App and completing a transportation service, tl
driver was entitled to charge adéawhich would be paid by theder to Uber. Pursuant to the
operative Agreement, the default amount chafgetransportation serges was calculated in
accordance with Paragraph 4.1 of thgreement, entitled “Fare Calculation and Your Payment.

That provision provides:

You are entitled to charge a fare for each instance of completed Transportation
Services provided to a User thatapsbtained via the Uber Service$dre” ),

where such Fare is calcwgdt based upon a base fareocamt plus mileage and/or
time amounts, as detailed ftive applicable Territory“Fare Calculation”). You

% The three agreements at issn the instant lawsuit, all between drivers and one of the
Rasier defendants, are: (1) the “Transportaiayvider Service Agreement” (Dkt. No. 49-2 (the
“2013 Agreement”)); (2) the “Rasier Softwarallicense & Online Serges Agreement” (Dkt.

No. 49-3 (the “June 2014 Agreement”)); andit{8 “Software License and Online Services
Agreement” (Dkt. No. 49-4 (thtNovember 2014 Agreement”)).Sée alsd-AC { 29.)

The parties agree that the three agreenaetessentially identical regarding the
substantive issues in this case. Given the sotdgtasimilarity between the three agreements, ar
in light of the fact that the November 2014 Agrestncovers most of thedass period, the parties
have relied on the November 2014 Agreement in their briefiSgeRlaintiffs’ MSJ at 3, 12;
Defendants’ Cross-MSJ at 2, 3 nn.2-3.) Thidédishall do the same. Thus, unless otherwise
stated, all citations and referss to the “Agreement” pertain tile November 2014 Agreement.
To the extent variations exist between the agesgs) they do not alter the contractual analysis
contained herein.
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are also entitled to charge User faryalolls, taxes or fees incurred during the
provision of Transporteon Services . . . .

(Agreement Y 4.1 (emphases in original).) Thussuant to Paragraph 4.1, the default amount
charged for transportation servicessvexplicitly defined as the “Faré.”

With respect to drivers’ relationghwith Uber, the Agreement provides:

You: (i) appoint Company as your limited payment collectioeanagolely for the
purpose of accepting the Fare, applicaliés and, depending on the region and/or

if requested by you, applicable taxes aeésffrom the User on your behalf via the
payment processing functiortglifacilitated by the Uber Services; and (ii) agree

that payment made by User to Company shall be considered the same as payment
made directly by User to you.

(Id.) Otherwise, the Agreementgwides that “the relationship beden the parties . . . is solely
that of independent contractors.d.(f 13.1.)

Pursuant to the Agreement, drivers werttlex to negotiate the amount they charged
riders for transportation services, thus foregaine aforementioned default amount. Paragraph

4.1 continues:

[T]he parties acknowledge and agree témbetween you and Company, the Fare is

a recommended amount, and the primary purpbsiee pre-arrangeBare is to act

as the default amount in the event yountd negotiate a diffent amount. You

shall always have the right to: (i) charge a fare that is less than the pre-arranged
Fare; or (ii) negotiate, atour request, a Farhat is lower tharthe pre-arranged

Fare (each of (i) and (ii) herein,'ldegotiated Fare”). Company shall consider all

such requests from you in good faith.

(Id. 1 4.1 (emphasis original).)

With respect to Uber’s remittanobligations, the Agreement reads:

Company agrees to remit to you on at lemsveekly basis: jathe Fare less the
applicable Service Fee; (b) the Tolls; and (c) depending on the region, certain taxes
and ancillary fees. If you and Uber haseparately agreed, Company may deduct
other amounts from the Fare prior to remittance to y&g, (vehicle financing
payments, lease payments, mobile device usage charges, etc.).

(Id. 1 4.1.) The referenced “SereiFee” for the service Uber prded to drivers through the App

was paid by drivers on a “per Tigortation Services transactiorsisacalculated as a percentage

* The distinction between “Fare’s a contractually-defined terite., with an upper-case
“F,” and the word “fare” (with dower-case “f”) is significant fopurposes of this Order. The
contractually-defined term “Faré$ used to describe the sum calculated pursuant to the defaul
Fare Calculation, while “fare” is used herein gaifig to describe the so that drivers charged
riders for a single instana# transportation services.
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of the Fare (rgardless obny Negotided Fare), aprovided @ otherwisemade availble by
Company . .." (Id. 1 4.4) The so-élled “Serviee Fee Schaule,” whichParagrapi.4 of the

Agreement inorporates  referencein turn provdes:

In exchange for pur accessa and use bthe Softwae and Sernce, includng the
right to receive tle Requestsyou agreeto pay to he Compan a fee foreach
Requeat acceptedijn the amant of 20%. . . of thetotal fareminus the $1Safe
RidesFee, calculad pursuanto the rate chedule bebdw.

Rates

uberX uberXL
Base Fare $1.00 $3.00
Per Mile $0.75 $1.45
Per Minute $0.13 $0.256
Safe Rides Fee $1.00 $1.00
Minimum Fare $4.00 $7.00
Cancellation Fee $5.00 $5.00

(Dkt. No. 49-6at ECF 2 {Service Fe&chedule”emphasisn original).}

B. Minimum Fares andCancellation Fees

The Fae Calculatn provision does not rieerence catelled ridesor so-called'minimum
fare” rides. Infact, the latier is not réerenced odefined in tle Agreemat other tharthe
“Minimum Fae” rate notéon on theService FeeSchedule. By contrastwith respetto cancelld

rides, the Agrement proides:

You aknowledg and agre that Uses may etct to camel request for
Transprtation Sevices that hve been awepted by wu via theDriver App at any
time prior to yourarrival. Inthe event tht a User cacels an acepted requst for
Transprtation Sevices, Company may barge the Uer a cancedtion fee o your
behalf. If charged this cancdhtion fee ball be deened the Fardor the cacelled
Transprtation Sevices for thegpurpose ofemittance ¢ you hereader.

®> Becaise the paies have pricipally relied on the Sevice Fee Skedule effetive as of
January 9, 205 in their brefing, whid reflects aSafe Rided~ee of $1.0@Gand a Minmum Fare
$4.00, this Oder shall dahe same. SeePlaintiffs MSJ at 7,15; Defendnts’ CrossMSJ at 4, §.
Thus, unless therwise steed, all citatons and refrences tolie “ServiceFee Schedd’ pertain to
the Service Fe Schedulesffective asof January 92015.
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(Agreement 1 4.5.) Thus, the Agreement designie “cancellation fee” as a contractually-
defined “Fare” for the limited purpose of remittance to drivers, but it does not state that the
“cancellation fee” is calculated in accordance wiita Fare Calculation.

As noted, the Agreement does not define sculss minimum fare rides. However, it is
undisputed that where the F&alculation yielded a sum lessatha certain threshold suie(,
the “minimum fare”), drivers could choose to charglers the minimum faréor that instance of
transportation service instead of the recommended Fare as calculated pursuant to the defau
Calculation {.e., base fare plus mileage and/or tiffid this regard, botthe driver and Uber
yielded more from the rider than the Fare @Qkdtton would have prodied. Thus, the minimum
fare is a distinctly different fare. As showlnoae, the specific minimum fare amount is set forth
in the Service Fee Schedule (“Minimum Fare”).

C. Safe Rides Fee

Uber instituted a “Safe Rides Fee” in April 2014past of its “continued efforts to ensure

the safest possible platform for elxiders and drivers.” (Defeants’ Cross-MSJ at 5 (internal

guotation marks omitted).) As explained in arriAp8, 2014 email sent to drivers, the $1.00 Safe

Rides Fee was to cover the cost of safety tnreg such as driver background checks and driver
safety education. (Dkt. No. 49at ECF 2 (“April 2014 Email”).) Uer informed drivers that it
would collect the flat fee of $1.00 from riders ahdt the increase in tHare would “not reduce
[drivers’] earnings.” id.) Moreover, while the Safe Ridége would be included in the fare
displayed at the end of a tripwould not appear on driveragleekly payment statementdd.|
Consistent with these assuranddber provided the following saple trip fare calculation to
drivers in its email, showing that the Safel€s Fee was independent of the Fare (and, thus,
independent of the base famileage, and time amounts):

\\

\\

\\

¢ SeePlaintiffs’ MSJ at 4; Defendds’ Cross-MSJ at 5.
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Old New

(ridesharing)
Fare $10.00 $10.00
Safe Rides Fee - $1.00
Total Rider Payment $10.00 $11.00
Partner Earnings 80% of Fare | 80% of Fare
Description
Partner Earnings $8.00 $8.00

(April 2014 BEmail at ECF3.) Thus, &cording tothe April 2014 email, tke Safe Rids Fee would
be added on tp of the Fae as an addional directfee to the iler.’

The sanple trip fae calculation only refeenced a “Fae.” (Id.) It did not refeence a
“Minimum Fae,” nor didany part of he email ndification. NonethelesdJber unilagrally, and
concurrentlywith the impementatiorof the SafeRides Fee,ncreased theum it reconmended
drivers chargeiders on nmimum farerides by $100. (Depaition of Alexander Prigt, Dkt. No.
100-8 at 47:1%13; Deferants’ CrosaMISJ at 5, 67.) Theregfter, Uber @ducted fran the total
amounts ridergaid a sunequal to théSafe Rides-ee on allides prior tanaking itsremittance @
drivers. On Brerides, thefares for viich are catulated pursant to theFare Calculton (i.e.,
base fare plusnileage antbr time), itis undisputd that Ubediscretelycharged theSafe Rides
Feeto riders ad collectedt as an adidional sumabove the Bre thatdrivers chargediders for
transportationservices. N dispute eists that deers had noight to theSafe Rides Ee on Fare
rides®

Uber dso deducteé $1.00 orminimum fare rides. Ths lawsuit clallenges thaconduct
under the term of the Ageement. Inportantly, be parties spulate thathe terms othe
Agreement arenambiguos and thaUber draftel the three greementsaissue.

\\
\\

’ While other aspets of Ubers April 18, 2014 emailvaried by narket, the setion of the
email notifying drivers ofthe implematation of he Safe Ride Fee wasniform acress markets.
(Deposition d Michael lman, Dkt.No. 109-8 &§127:13-18:20, 134:5-25.)

8 SeePlaintiffs’ M SJ at 7—-8DefendantsCross-MSJ t 15-16.
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. CROSSMOTIONS FOR SUMMARY JUDGMENT

A. Legal Standard

Federal Rule of Civil Procedure 56 provideatth party may mov®r summary judgment
on some or all of the claims or defenses presentan action. Fed. R. Civ. P. 56(a)(1). “The
court shall grant summary judgment if the movant shows there is no genuine dispute as to a
material fact and the movant is emtdlto judgment as a matter of lawd.; see also Anderson v.
Liberty Lobby, InG.477 U.S. 242, 247-48 (1986). The moving party has the burden of
establishing the absence of a gaeudispute of material facGee Celotex Corp. v. Catret77
U.S. 317, 323 (1986); Fed. R. Civ. P. 56(c)(1)(Aquiring citation to “articular parts of
materials in the record”). If the moving parteaets this initial burden, the burden then shifts to
the non-moving party to present specific facts shgwhat there is a geme issue for trial.See
Celotex 477 U.S. at 324ylatsushita Elec. Indus. Co., Ltd. v. Zenith Radio Gatp5 U.S. 574,
586-87 (1986).

The filing of cross-motions for summary judgment does not mean that material facts are

undisputed, and the denial of one motion does ecessarily require the granting of the other.
See Regents of Univ. of Calif. v. Micro Therapeutics, 5@ F. Supp. 2d 1074, 1077-78 (N.D.
Cal. 2007). Rather, the distrioburt must consider all the eedce submitted in support of both
motions to evaluate whether a genuine issueatkrial fact exists precluding summary judgmen
for either party.Fair Hous. Council of Riversid€ty., Inc. v. Riverside Tw@49 F.3d 1132, 1135
(9th Cir. 2001).

B. Discussion

1. Breach of Contract

Under California law, the elements of a causaation for breach of contract are: (1) the
existence of the contract; (2) the plaintiff sfmemance or excuse for nonperformance; (3) the
defendant’s breach; and (4) damages tqtamtiff as a result of the breacMazonas v.
Nationstar Mortgage LLCNo. 16-cv-00660-RS, 2016 WL 2344196, at *7 (N.D. Cal. May 4,
2016). Plaintiffs allege that Uber breachedAlgeeement by taking an amount equal to the Safe

Rides Fee out of the “[d]river-owned” fares on minmmtare rides. (Plaintiffs’ MSJ at 2.) Uber
7
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argues that drivers’ “earningdtemained unchanged after itioduced the Safe Rides Fee and
denies having breached the Agreement. (Defend@ntss-MSJ at 1.) Ubdurther contends that
what drivers “own” is 80% of @ contractually-defined Fared, base fare plus mileage and/or
time) and that the Safe Rides Fee is not pbthe Fare but rather a special fie@addition tothe
Fare. (Defendants’ Cross-MSJ at 1, 17.)

a. Rules Governing Cordct Interpretation

“Interpretation of a contract is a matter of laas,is the determinatn of whether a contract
is ambiguous.”Beck Park Apartments v. U.S. Dep’t of Housing & Urban D&95 F.2d 366,

369 (9th Cir. 1982)see also Wolf v. Sup. C114 Cal. App. 4th 1343, 1351 (2004). “Under
statutory rules of contract interpretation, the muinigntion of tke parties at the time the contract
is formed governs interpretationSantisas v. Goodjri7 Cal. 4th 599, 608 (1998) (citing Cal.
Civ. Code § 1636). When a court interprets ar@mto determine the gees’ intent, “[t]he

whole of [the] contract is to teken together, so as to giviéeet to every part, if reasonably
practicable, each clause helgito interpret the other.Lockyer v. R.J. Reynolds07 Cal. Ap. 4th
516, 525 (2003)see alsdCal. Civ. Code § 1641.

The “clear and explicit meaningf contractual provisions “ietpreted in their ordinary
and popular sense, unless used leypairties in a technical senseagspecial meaning is given to
them by usage, controlgdicial interpretation.”Santisas17 Cal. 4th at 60@nternal quotation
marks and citations omittedee alsaCal. Civ. Code § 1644. “If the meaning a layperson woulg
ascribe to contract languags not ambiguous,” the Cduwapplies that meaningSantisas17 Cal.

4th at 608. Contract language is ambiguous if‘itapable of two or more constructions, both of

® In their response, plaintiffs claim that étthas “change[d] Plaintiffs’ theory of liability
to one predicated on a change in ‘earninggDkt. No. 118 at 4.) While the Court acknowledges
that Uber’s use of the word “earnings” mayeattally confuse the issues in a case involving
independent contractors rathkan employees, the Court unstands “earnings” in Uber’s
briefing simply to mean the money Uber rendtte drivers pursuant to Paragraph 4.1 of the
Agreement and the Service Fee Schedule. Morebleer has explained that it used the word
“earnings” to avoid confusion between lower-case-f “fare” and capital-F “FaB=éDefendants’
Reply to Cross-Motion for Summadudgment, Dkt. No. 121 at 4 (“Defendants’ Reply to Cross
MSJ").)
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which are reasonable.TRB Invs., Inc. v. Fireman’s Fund Ins. C60 Cal. Rptr. 3d 597, 602—-03
(2006).

Extrinsic evidence is generally not admissifoleontradict or supplement the terms of a
fully integrated contract, but it may be usedét@lain or interpret amguous contract language.”
Lonely Maiden Prods., LLC v. GoldenTree Asset Mgmt.2DR Cal. App. 4th 368, 376 (2011).
A court “cannot consider such evidence if thegiaage of the contract is not reasonably
susceptible of interpretation and is unambiguouw®hn Hancock Ins. Co. v. Go$#o. 14-cv-
04651-WHO, 2015 WL 5569150, at *3 (N.D. Calpgel, 2015) (internal quotation marks
omitted). With respect to standard form contracts specifitatiyhere neither party has asserted
that the . . . contract contaiambiguous terms, admission of extrinsic evidence should not be
necessary to interpret the cadtual provisios at issue.”In re Conseco Life Ins. Co. LifeTrend
Ins. Sales & Mktg. Litig.270 F.R.D. 521, 529 (N.D. Cal. 2010). In the case of ambiguous tern
within a form contract, such terms wdude construed against the draft€ee Ellsworth v. U.S.
Bank, N.A.No. C 12-02506 LB, 2014 WL 2734953, at *@2D. Cal. June 13, 2014) (“[W]ith
identical form contracts, courts this district generall hold that extrinsic adence is unlikely to
be important, and ambiguous terms wobokdconstrued against the draftercf, Vedachalam v.
Tata Consultancy SeryNo. C 06-0963 CW, 2012 WL 1110004 *8t(N.D. Cal. Apr. 2, 2012)
(“Even if Defendants could establish somebagnity with extrinsic evidence, the ambiguous
terms would be interpreted agat them, as the drafterstbie form contract.”).

b. Analysis

The parties agree that no genuisgues of material fact exisegarding (1) ta existence of

the Agreement or (2) plaintiffs’ performance unttee Agreement. Rather, the motions focus on

the element of breach. Thus, the Court begins with the plain language of the Agreement.

19" A “standard form contract,” or “conirof adhesion,” signifies “a standardized
contract, which, imposed and draftey the party of superior baaiming strength, relegates to the
subscribing party only the opganity to adhere to the contract or reject iNeal v. State Farm
Ins. Cos, 188 Cal. App. 2d 690, 694 (1961).
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Pursuant to Paragraph 4.1, certain varsbight influence amdividual driver’s
remittance. Moreover, the Service Fee Schedgkeucts that drivers are to pay Uber a certain
percentage “of the total fare minus the $1 Safe RidescBkrilated pursuant tthe rate schedule
below” (Service Fee Schedule (emphasis suppled@hus, by the plain contractual language,
“total fare” is not calculategursuant to the Paragraph 4.1 Fare Calculation and, accordingly, i
not limited to the sum of the three Fare components.

Because “total fare” is the product afdition based on the components shown in the
Service Fee Schedutéthe next question becomebat componentsn the schedule itsedire to
be added or “total[ed].” The Sedule contains six component#/ith respect to the meaning of
“total fare”in the context of Fare rideshe Court does not incluégther the “Cancellation Fee”
component (since that fee applies only wherel@a las been cancelled) or the “Minimum Fare”
component (since a Fare ride is not a minimura fale, by definition). The components from th
Service Fee Schedule that remaimdidl, or to “total,” are “Base Fg” “Per Mile,” “Per Minute,”
and the “Safe Rides Fee.” Therefore, pursuant to the contractual language, the “total fare” in
context of Fare rides equals the sum of these four independent compgbnents.

With respect to the meaning of “total fai@’the context of minimum fare ridegbke
components to add, or to “tofatliffer. In that contextthe Court again excludes the
“Cancellation Fee” component, as well as thas8 Fare,” “Per Mile,” and “Per Minute”
components (given the nature of the “Minimum Fare,, a value greater than the sum resulting

from the Fare Calculation). The components from the Service Fee Schedule that remain to

1 This interpretation of “totdflare” is supported by the dionary definition of the word
“total.” Namely, Merriam-Webster'®nline Dictionary defines “total” amter alia, “a product of
addition.” Merriam-Webster's Omle Dictionary, https://www.merriam-
webster.com/dictionary/totéllast visited March 8, 2018).

12 The parties agree that “total fare” mearg“tare that the Rider paid for transportation

services, plus the additional dollar Uber added for the Safe Rides Fee.” (Plaintiffs’ MS3ex 1%;

alsoDefendants’ Cross-MSJ at 6.hdeed, interpreting “total fare” to mean the same thing as F
would be inconsistent with tHatter term’s contractliaefinition: “Fareis calculated based upon
a base fare amount plus mileage antifoe amounts . . . .” Agreement { 4sée alsdHeadlands
Reserve, LLC v. Ctr. For Nat. Lands Mgm23 F. Supp. 2d, 113, 1126 (C.D. Cal. 2007) (noting
contracts should be interpreted sdagive effect to each paahd not in a way that would render
any part meaningless).
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to “total,” are the “Minimum Fare” and the && Rides Fee.” Therefore, pursuant to the
contractual language, the “total €édrin the context of minimum fanedes equals the sum of these|
two independent componerits.

For the reasons set forth above, Uber’s disser that “Minimum Fee” should be defined
as a “total farelinclusiveof the Safe Rides Fee do not persua&ze(ranscript at 13:16-21,
18:13-14; Defendants’ 6ss-MSJ at 6 n.9, 8 Jhe Service Fee Schedule identifies the terms
“Minimum Fare” and the “Safe Rides Fee” as separate component®feher make up the
“total fare” in the context of mimum fare rides. As with the “tltfare” in the context of Fare
rides, the component parts of ‘@btare” in the context of minimmu fare rides are to be treated
separately, rather than treatithg “Safe Rides Fee” as subsumeathin the “Minimum Fare.”
Applying the Service Fee formula, and consisteitth the formula used for Fares, Uber would
receive a Service Fee in the amount2if% . . . of the total fara.g., the Minimum Fare plus the
Safe Rides Fee] minus the $1 Safe Rides Fehus,Tas stated withinetcontext of the Service
Fee Schedule referenced herein, Uber would re¢288% . . . of the totalare [$4 + $1] minus the
$1 Safe Rides Fee,” or 20% of ($5.00 - $1.00)clequals $0.80. Nothing in the Agreement
indicates that Uber would necesbacollect the Safe Rides Fé®the context of minimum fare

rides, given the unique claater of those fares.

13 The Service Fee calctilan in the context ofancelled ridess unclear. The Agreement
and Service Fee Schedule are silent as to whether a “Cancellation Fee” alone is deemed a *
fare” for purposes of remittancey, whether “total fare” in thatontext includes the “Cancellation
Fee” componemindthe “Safe Rides Fee” component. Indeed, at oral argument, Uber’s coun
admitted to not knowing the nature of the tielaship between the “Cancellation Fee” and the
“Safe Rides Fee.” SeeTranscript of Proceedings Held on October 31, 2017, Dkt. No. 128 at
14:8-22 (“Transcript”).) Moreovett is conceivable that the coapt of “total fare” is wholly
inapplicable in the context of cancelledes. The dictionary defines “fare” aster alia, “the
price charged ttransport a persori Merriam-Webster’s Online Dictionary,
https://www.merriam-webster.com/dictionagié (last visited March 8, 2018) (emphasis
supplied). But when a ride eancelled, no such “trapert” occurs, and, thus, no such “fare” is
charged.

It is also possible that the qi@s have assigned a speciaaning to “total fare” in the

context of cancelled rides. In any event, the €Coeed not address the remittance to drivers in the

context of cancelled rides because only minimura fades are at issue in this litigation. The
Court also does not predict howfidéions in this context might tate to other disputes regarding
the plain meaning of the Agreement.
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Uber’s reliance on its owpost hoaconduct to justify its interpretation of the Agreement

begs the question. Such extrinsic evidence is not relevant. That Uber may have raised the

“Minimum Fare” by an amount equal to the SRides Fee and drivers “earned exactly the sameg

amount after, as before, the SRF [Safe Rides’keafelevant and a tkherring. (Defendants’
Cross-MSJ at 1X5ee alsddefendants’ Reply to Ces-MSJ at 3 n.2.) As Uber would have it, its
decision to raise the suggested fare amounteircdimtext of minimum fare rides by $1.00 alloweg
it to extract unilaterally the $1.08afe Rides Fee from the “Minimum Fare,” which, as noted
above, Uber argues is a type of “total farelusiveof the Safe Rides Fee. Nothing in the
Agreement provides a formula for Uber to dedb®00 from the Minimum Fare and then deduct
another 20% from the balance. The fact thagéidihose not to follow the precise terms of the
Agreement for the 19 months of the class perimtiia now attempting to rationalize its conduct i
not relevant to thenstant claim.

By extracting $1.00 from the “Minimum Fare” before making its remittance to drivers,
Uber breached the plain terms of the Agreemést.shown above, it veacontractually entitled
only to deduct 20% of thetal amountcharged on minimum faredes, and the drivers were

entitled to 80% of the sam¥.

4 Importantly, even if the Court werelend credence to Uber’s interpretation of the
“Minimum Fare” as a “Safe Rides Fee”-inclusittotal fare,” which it does not do for the
aforementioned reasons, this wabuht best, indicate that tihgreement was capable of two
constructions. Assuming, for the sake of arguidat both constructions were reasonable, the
Agreement would be deemed ambiguo8gse TRB Invs50 Cal. Rptr. 3d at 602—-03. This
outcome is significant in the caxt of this case, which involvesandard form contracts. The
rule of contract interpretatiathat ambiguous terms in a contramtist be construed against the
drafter applies “with peculiar force” in the case of standard form contr8ets Daniel v. Ford
Motor Co, 806 F.3d 1217, 1224 (9th Cir. 2015e also Birdie v. Bank of An79 Cal. Rptr. 2d
273, 286 (1998) (“When ambiguities in a standsedicontract . . . cannot be dispelled by
application of the other rules obntract interpretation, they aresolved against the drafter.”);
Tahoe Nat'l Bank v. Phillips480 P.2d 320, 327 (1971) (“Since the alleged ambiguities appear
standardized contraatrafted and selected by the bank, vilhaccupies the superior bargaining
position, those ambiguities must inéerpreted against the bank.Neal 188 Cal. App. 2d at 695
(“Here, the party of superior lgaining power not only prescribdse words of the instrument but
the party who subscribes to gicks the economic strength to nga such language. Hence, any
ambiguity in the contract should be resolagminst the draftsman, and questions of doubtful
interpretation should be construedavor of the subscribing party.” As the drafter of the form
contracts at issue in the instant dispuks, @ambiguities would be resolved against Uber.
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2. Damages

Having concluded that drivers were conttally entitled to the full amount of the
“Minimum Fare” on minimum fare rides, minagsly Uber’s contractua&service Fee and any
separately-agreed amount pursuarfaragraph 4.1 of the Agreemddber’s extraction of an
amount equal to the Safe Rides Fee from driviarg's on minimum fare rides directly decreased
Uber’s remittance to drivers. Thus, there iggnestion that drivers wefaancially harmed by
Uber’s breach of contradi.

The Court therefor&RANTS plaintiffs’ motion for summaryydgment as to their breach of
contract claim an®EeNIES Uber’s cross-motion.

3. Conversion

“Under California law, a plaintiff must pad three elements to state a claim for
conversion: (1) ownership or right to possessibpersonal property; 2 defendant’s wrongful
interference with the clainmél's possession; and (3) damage to the claimdfields v. Wise
Media, LLG No. C 12-05160 WHA, 2013 WB187414, at *7 (N.D. Cal. June 21, 2013). Due tg
the similarity between plaintiffs’ conversionébreach of contract claims, the parties have
stipulated that Uber’s liabtly under plaintiffs’ conversion alm “rise[s] and fall[s]” with
plaintiffs’ breach of contract claim. (Dkt. No. 106 Stipulated Fact 4.)

The Court therefor&RANTS plaintiffs’ motion for summary judgment as to their
conversion claim anBENIES Uber’s cross-motion.
1. MOTION FOR CLASS CERTIFICATION

Plaintiffs move to certify the following clags a damages class pursuant to Federal Rul
of Civil Procedure 23(b)(3), with plaifits Matthew Clark, Ryan Cowden, Dominicus

Rooijackers, and Jason Rosenb&sghe class representatives:

(A) all persons in the United States; (Bho entered the 2013 Agreement, the June
2014 Agreement, or the November 2014 Agreement, or a combination of those
agreements; (C) opted-out of arbitratiander the last Uber driver contract the

15 The parties indicated at oral argument thatextent of the damages has not yet been
determined. $eeTranscript at 43:16—20.)
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person executed; and (D) provided at lemse minimum fare ride on the UberX
platform for which a Safe Rides Fee applied before November 16, 2015.

(Class Cert. Motion at 3y The class period runs from April 18, 2014, when Uber
implemented the Safe Rides Fee, to Noveril$, 2015, when Uber amended its local fare
webpages (“Class Period”).

A. Legal Standard

Under Rule 23(a), the Court may certify a clady arhere: “(1) the class is so numerous
that joinder of all members is impracticable; f#8re are questions of law or fact common to the,
class; (3) the claims or defenses of the repreBeataarties are typical of the claims or defenses
of the class; and (4) the representative partiesfavily and adequately ptect the interests of the
class.” Fed. R. Civ. P. 23(a).

Once plaintiffs establish thatehthreshold requiremenof Rule 23(a) are met, plaintiffs
must then show “through evideaty proof” that a class is ampriate for certification under one
of the provisions in Rule 23(b)Comcast Corp. v. Behren869 U.S. 27, 33 (2013). Where, as
here, plaintiffs seek to quaifor certification under Rule 2BJ(3), a class must meet two
requirements beyond the Rule 23¢egrequisites. Namely, common questions must “predomin
over any question affecting only individual membeasid class resolutiomust be “superior to
other available methods for the fair arfficgent adjudication of the controversy Amchem
Prods., Inc. v. Windspb621 U.S. 591, 615 (1997) (intefrrpuotation marks omitted).

“[A] court’s class-certification analysis mtibe ‘rigorous’ and may ‘entail some overlap
with the merits of the platiff's underlying claim[.]” Amgen, Inc. v. Conn. Ret. Plans & Trust
Funds 568 U.S. 455, 465—-66 (2013) (quotM@l-Mart Stores, Inc. v. DukeS64 U.S. 338, 351
(2011));see also Mazza v. Am. Honda Motor.&H6 F.3d 581, 588 (9th Cir. 2012). The court
considers the merits to the extent tloegrlap with the Rule 23 requiremengllis v. Costco

Wholesale Corp 657 F.3d 970, 983 (9th Cir. 2011). Neheless, “Rule 23 grants courts no

18 Excluded from this class are: (1)&ib(2) the undersigneahd the undersigned’s
immediate family; (3) persons wiexecute and file a timely requédst exclusion from the class;
(4) the legal representatives, suss@'s, or assigns of any suclelexed person; and (5) plaintiffs’
counsel and Uber’s counsédlClass Cert. Motion at 3.)
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license to engage in free-ranging meitiguiries at the céfication stage.” Amgen 568 U.S. at
466. If the court concludes that the moving partg n@et its burden of proof, then the court has
broad discretion taertify the classZinser v. Accufix Research Inst., [n253 F.3d 1180, 1186
(9th Cir. 2001).

B. Discussion

Uber concedes that plaintiffs have sagidfthe numerosity, commonality, predominance,
and superiority requirements forrtcation of the proposed Ru3(b)(3) class. Uber contends
only that plaintiffs are not typicghnd for the same reasons ac¢ adequate) and that the class
definition is overbroad. With regard to typicalityber raises two argument¢l) plaintiffs have
no standing; and (2) plaintiffs’ depositions haveudiated key averments in the FAC. The Cour
addresses each argument in turn, followed Bigeussion of Uber’s argument concerning the
scope of the class definition.

1. Typicality: Challenge Based on Lack of Standing

As an initial matter, the parBalispute whether issues of standing are properly classifieq
under the typicality requiremerather than as a sepsrassue. Uber argues that plaintiffs lack
Article Il standing and thus cannot be typical of a putative class. Plaintiffs respond that typig
does not involve an inquiry into plaintiffs’ standing.

Uber does not persuade. The Ninth Circug distinguished quesins of standing from
the class certifidion analysis. IMelendres v. Arpaio784 F.3d 1254 (9th Cir. 2015), the Ninth
Circuit explained that although “dotoncepts ‘aim to measure whet the proper party is before
the court to tender the issues litigation, . . . [tjhey spring from different sources and serve
different functions.” Id. at 1261 (quoting 1 William B. Rubstein, Newberg on Class Actions
8 2:6 (5th ed.)) (altations in original). When faced withssimilarities between the claims of the
named plaintiffs and the claims thfe class, courts have takather: (1) a “standing approach,”
wherein they characterize the dissimilarity asgidv[ing] the named plaintiff of standing to
obtain relief for the unnamed class members(2p@a “class certificatin approach,” wherein
“once the named plaintiff demonstrates hervitiial standing to bring a claim, the standing

inquiry is concluded, and the court proceeds twster whether the Rule 23(a) prerequisites for
15
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class certification have been metd. at 1261-62 (internal quotation marks omitted). In
Melendresthe Ninth Circuit held that it was adapgi the “class certificath approach,” thus
treating the standing analysis as sefgafiam the typicality analysidd. at 1262.

Uber raised standing previoustythe context of its motioto dismiss, which the Court
summarily denied. Its standing argument in tiatitext was essentially the same as it is here—
that plaintiffs suffered no injury because drivdeses were not reduced bye amount of the Safe
Rides Fee on minimum fare ridesSegDkt. No. 69 at 12.)" Uber’s attempt to interject a merits-
based argument into a Rule 23 analysis is unavailing. The proper questssess typicality is
whether plaintiffs suffered threame typef injury, assuming injury cabe proven, as a result of
Uber’s allegedly wrongful conducGee Hanon v. Dataproducts Cqarp76 F.2d 497, 508 (9th
Cir. 1992) (“The test of typicality is whethether members have the same or similar injury,
whether the action is based on conduct which isin@ue to the namedahtiffs, and whether
other class members have been injured by the saaree of conduct.”) rfternal quotation marks
omitted). Uber’s argument that plaintiffs have stdteno injury is an inquiry to be solved by the
action!® Thus, Uber's assertion that plaintiffave no standing is predicated on circular
reasoning. Aside from the fatttat Uber does not distinguisletween plaintiffs’ claims for
damages and the class members’ claims foradges, each suffered the same injury based on
Uber’s collection of the Safe Rides Fediich was improper under the same contractual

arrangement¥’

1 In fact, Uber conceded at oral argumeat its response to pldiffs’ class certification
motion “is a merits argument.” (Transcript3#:16—18.) As the NihtCircuit has explained,
Article 11l standing “in no way depends on the medtghe plaintiff's conéntion that particular
conduct is illegal.”Chaudhry v. City of L.A751 F.3d 1096, 1109 (9th Cir. 2014) (internal
guotation marks omitted). In any event, since pii#snhave prevailed on the merits as set forth
above, the Court has determined that they suffered an injury.

18 CompareDefendants’ Opposition to Plaintiffs’ Mion for Class Certification, Dkt. No.
115 at 4-8with Defendants’ Cross-MSJ at 8-9, 12-15.

19 Uber’s alternative argumentith respect to standing, that that plaintiffs cannot show
the damages element of their claims, fails for the same reasons.
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2. Typicality: Challenge Based on Deposition Testimony
Uber additionally argues that plaintiffs areither typical nor adpiate representatives
because they have each disavowed the central tdlegan the FAC. In support of its argument,

Uber cites to various excerpts from plaintifigposition testimony, which allegedly show that all

four understood the April 2014 email to mean thatetswvere not entitled to the Safe Rides Feeg.

Plaintiffs do not rebut each instance of depositestimony individually, but they argue that
Uber’s questioning at the deposits was based on its theory thad Safe Rides Fee was charged
on topof drivers’ fares. Thuglaintiffs contend, based on thgpothetical scenarios posed to
them at their depositions, they each answératithey were entitled only to 80% of the
“Minimum Fare”notincluding the SRF. Plaintiffs reiteratieeir theory that for minimum fare
rides, Uber did not add the f8eRides Fee on top of the “Mmum Fare” as it represented it
would. Plaintiffs maintain that, ithat context, their claims arepigal of the claims of the class.
Uber does not persuade. Again it asks the Gounake a merits determination that the
Agreement actually allowed Uber tollect the Safe Rides Feethre manner that it did during the
Class Period. However, the central complaih& the Agreement did not so provide. Whether
that is correct is irrelevant felass certification purposes. Ascussed above, for purposes of
typicality, it is enough to find thatlaintiffs’ theory of their injuryis the same theory of injury for

the entire clas$’

20 Uber cites two denials of class certificatissued by this Court in support of its
argument that plaintiffs are not typical becatissy have repudiated the key averments of the
FAC. However, these two cases are distinguikhtom the matter at hand because they involv
plaintiffs with theories of damages significandijfferent from the theory of the putative class.
Corcoran v. CVS HealtiNo. 15-cv-03504-YGR, 2017 WL 1065138,*8-10 (N.D. Cal. Mar.

21, 2017)McKinnon v. Dollar Thrifty Auto. GrpNo. 12-cv-04457-YGR, 2016 WL 6582045, at
*9—10 (N.D. Cal. Nov. 7, 2016). Here, all the dr/ezlaims rise and fall with the Court’s
interpretation of the Agreement. Amdividual interpretation does not control.

Other cases Uber cites are similarly inappossee, e.g., Stearns v. Ticketmaster Gorp.
655 F.3d 1013, 1019 (9th Cir. 2011) (proposed claseseptative who insisted he was not really
deceived into joining rewards program, but who ninzste accidentally joined, was not typical of
proposed class of consumers where allegedly deceived into enrolling in rewards program);
Jones v. ConAgra Foods, In®No. C 12-01633 CRB, 2014 WL 2702726, at *7 (N.D. Cal. June
13, 2014) (in putative class action about althgeleceptive and misleading labels on food
products, proposed class representative who astitittat the statement she relied on was not
misleading was deemed inadequatej;ner v. Diversified Adjustment Serv., Indo. 00 C 463,

17

11°)




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

The Court thus finds that the typicality andegdacy requirements for class certification

are satisfied.
3. Challenge Based on Scope of Class Definition

Uber further argues that to tb&tent plaintiffs’ case for liality relies on Uber’s purported
assurance in it April 2014 email thaders would pay the Safe RidEse, not drivers, the class is
overbroad. In relevant part, the April 2014 enstaltes: “For now, the Safe Rides Fee will be
included in the fare displayed at the end tf@ but will not appear on the weekly payment
statement. If you are a ridesharing partner, Uber will collect the $1 Safe Rides Fee from the
so that this price increasealMnot affect your earnings.” (pril 2014 Email at ECF 2.) Thus,
Uber contends that if plaintiffheory rests on this email, the class must be limited to drivers w
activated their Uber accounts prio May 2014 as those who did so subsequently would not hg
received the email. Plaintifigate that the April 2014 emailm®t dispositive, but merely
provides context for the Agreement. Thus, glfgargue, receipt of the email should not be
deemed necessary for class membership, buivine, the proper courseowld be to create two
subclasses rather than denial of class certification.

The parties do not elaborate much on thesenaegts. However, because receipt of the
April 2014 email has no bearing on plaintiffs’ claifies breach of contict and conversion, as
evidenced by the Court’s contractual analydisve, it has no effect on the Court’s class
certification analysis.
V. CONCLUSION

For the foregoing reasons, the CODRDERS as follows:

1. The CourGRANTS plaintiffs’ motion forsummary judgment.

2. The CourDENIES Uber’s cross-motion fosummary judgment.

3. The CourGRANTS plaintiffs’ motion for class céfication under Rule 23(b)(3) and

CERTIFIES the following class: All persons the United States who (A) entered the 2013

2000 WL 748124, at*2 (N.D. Ill. May 31, 2000) (in ptive FDCPA class acn suit, plaintiff's
disclaimer of any confusion on his own partigbeed against typicality and adequacy).
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Agreement, the June 2014 Agreement, oNNbeember 2014 Agreement, or a combination of
those agreements; (B) opted out of arbitratiodeurthe last Uber drer contract the person
executed; and (C) provided at least one mininfara ride on the UberX platform for which a
Safe Rides Fee applied before November 16, 2b15.

4. The CourApPPOINTS named plaintiffs Matthew Clark, Ryan Cowden, Dominicus
Rooijackers, and Jason Rosenberg assalepresentatives of the certified class.

5. The CourAppoINTS John G. Crabtree, Charles M. Aaistler, George R. Baise, Jr., an
Brian Tackenberg of Crabtree & Auslander, LLAhdrew A. August of Browne George Ross,
LLP, and Mark A. Morrison of Morrison and Associates as class counsel.

This Order terminates Docket Numbers 108, 109, and 114.

| T 1S SO ORDERED.

Dated: March 8, 2018

MWQ‘/‘

OWONNE GONzﬂEz %GERS o
UNITED STATES DISTRICT COURT JUDGE

2L The Court has modified slightly plaintiffsroposed class definition such that “[A]ll
persons in the United Statas not its own subpart.
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