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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

SANDRA WEST, ET AL ., CaseNo. 16-cv-3124-YGR

Plaintiffs,
ORDER GRANTING PLAINTIFES ' MOTION
VS. FOR CLASS CERTIFICATION

CALIFORNIA SERVICES BUREAU, INC., Re: Dkt. Nos. 50, 51, 55

Defendant

Plaintiffs Sandra West and Hector Membreno bring this putative class action against
defendant California Services Bureau, Inc. (“CSB”) alleging that defendant called plaintiffs
without consent, in violation dhe Telephone Consumer ProtentiAct, 47 U.S.C. sections 227,
et seq(the “TCPA").

Plaintiffs now seek to certify the following egas both an injunctivelief class pursuant

to Rule 23(b)(2) and damagesss$ pursuant to Rule 23(b)(3):

Cell Phone Wrong Number Class:All persons within the United States who, within the
four years prior to the filing of the complaintthis actionthrough the date of class notice
(the “Class period”), Defendant its agent/s or employee/s caused to be made at least
telephone calls using its Glob@bnnect dialer to said person’s cellular telephone throug
the use of any automatic telephone dialingesysor an artificial or prerecorded voice,
wherze such person was not listed in Defendaetserds as the intended recipient of the
calls:

! Plaintiffs also filed administrative sealingptions in connection with plaintiffs’ motion
for class certification. (Dkt. Nos. 50, 55.) Theteral in question isubject to an earlier
Stipulated Protective Order, allowing the partie designate certain documents produced in
discovery as confidential. (Dkt. No. 33.) T@eurt finds the request sufficiently justified
under the applicable tpd cause” standard. Accordingly, the CdBRANTS the motions to seal
the designated excerpts and documents in questiety for purposes of resolving the instant
motion. See Kamakana v. City & Cty. of Honolufi47 F.3d 1172, 1179-80 (9th Cir. 2006).

2 Relevant to the class plaintiff seeksestify, the TCPA prohibits: (i) “any call (other
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(Dkt. No. 51, Motion for Class Cefication (“Motion”) at 2.)

Having carefully considered the pleadings, the papers and exhibits submitted, and for
reasons set forth more fully below, the CdBRANTS plaintiffs’ motion for class certificatiof.
l. BACKGROUND

Plaintiffs bring the instant action agaimgfendant in connection with its allegedly
unlawful debt collection practicedDefendant is an accountevable management company
which “is in the business of tecting debts on behalf of heélalcare providers, governmental
agencies, and credit bureaus.” (Dkt. No. 51-1, &ration of Yitzchak Kopg“Kopel Decl.”), Ex.
1, Deposition of Brandon Amyot (“Amyot Dep.”) at:566. ) In other words, “CBA is a debt
collection agency.” (Declaratiaof Brandon Amyot (“Amyot Decl.”) 3.) Plaintiffs allege that
defendant “has engaged in illegally callirmpsumers’ cellular tefghone numbers using an
[ATDS] and/or artiicial or prerecordedoice” in violation of theTCPA. (Dkt. No. 25, Amended
Complaint (“AC”) 1 4-5.)

Plaintiffs allege that defendant “repeatgdialled them on theicellular telephones using
an autodialer and/or an artifit or prerecorded voiceld 11 25-26, 29-30.) Plaintiffs further
allege that they did not providkefendant with prior express writteonsent, and they specifically
asked defendant to stop callindd.] Defendant allegedly callgdaintiffs West and Membreno

approximately twenty times eachd.(1Y 18, 20.)

than a call made for emergency purposes or matthethe prior express consent of the called
party) using any automatic telephataling system [(an “ATDS”)] oan artificialor prerecorded
voice . . . to any telephone number assigned.to. cellular telephone service” and (ii) “any
telephone call to any residgal telephone line using an artificiat prerecorded voice to deliver a
message without the prior expsesonsent of the called partyther than certain enumerated
exceptions. 47 U.S.C. 88 227()@A)(iii) & 227(b)(1)(B).

3 Defendant has also submitted a request for judicial notice under Fed. R. Evid. 201 o
court’s order regarding class noticeAides v. Omni Hotels Mgmt. CoyNo. 2:13-CV-2468 (C.D.
Cal. May 18, 2015) and another coudtsler denying classertification inShields v. Sonora
Quest Laboratories, LLQ\o. 2:15-cv-00723-SPL (D. Ariz. Ma29, 2017). (Dkt. No. 53.) In
light of plaintiffs’ non-opposition, the Cou@RANTS the request for judial notice, but does not
accept the truth of any matters asserted in tieardents. The Court gives such documents their
proper evidentiary weight.
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To make these calls, plaintiffs offer egitte indicating that dendant utilizes an
autodialer system known as t@éobal Connect GH1 Peak Dial@lobal Connect dialer”).ee
Ayman Dep. at 66:18-22.) The Global Conneeleti can dial thousanas phone numbers in a
short period of time. 14. at 75:8-10.) Plaintiffs allege thus regarding defendant’s business
practices related to these calls:

Defendant receives debt-accounts from creditds.af 16:5-23.) CSB utilizes the Global
Connect dialer for two types of calling cangpas, namely “automated calls where an agent was
preset” and “agentless calls.id(at 66:25-67:4.) With regard to agentless calls, CSB would
program the Global Connect dialer to call phomumbers and play a pre-recoded mes$a08B
placed approximately 32.7 million calls using tBl®bal Connect dialer during the class period,
and CSB’s 30(b)(6) witness agreed that isviery common” for CSBo call “someone who
indicates that we & a wrong number.1d. at 25:13-19, 143:7-16.)

Notably, defendant maintains two call log dats#ehich plaintiffs have provided. First,
CSB'’s internal “CUBS” system contains pthone numbers dialed by defendant. Within the
CUBS system, approximately 69,380 phone numaersiotated as DNC (“do not call”) or WN
(“wrong number”). SeeKopel Decl., Exs. 8-10.) SecondSB maintains a smaller “wrong
number” calls database of 800-900 accounts wBiEB has identified as wrong numbers.
(Amyot Dep. at 16:7-21.) CSB deniat either of these call log @dases reflects actual calls to
wrong numbers.

Il. LEGAL FRAMEWORK

Under Federal Rule of Civil Procedure 23¢ag Court may certify a class only where “(1
the class is so numerous thahpter of all members is impractidab(2) there are questions of law
or fact common to the class; (3ethlaims or defenses of the repentative parties are typical of
the claims or defenses of thass$; and (4) the representativeties will fairly and adequately

protect the interests of the class.” Fed. R. Ci23Pa). Courts refer to ése four requirements as

* Defendant claims that agentless calls vy placed to landline numbers, but plaintiffs
offer evidence suggesting that at least Wemtd Membreno’s cell phone numbers were called
pursuant to agentless campaignisl. &t 102:1-3 (West), 128:11 (Membreno).)

3
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“numerosity, commonality, typicality[,]red adequacy of representatiorMazza v. Am. Honda
Motor Co., Inc, 666 F.3d 581, 588 (9th Cir. 2012).

Once the threshold requirements of Rule 23(a) are met, plaintiffs must then show “thr
evidentiary proof” that a class appropriate for certification undene of the provisions in Rule
23(b). Comcast Corp. v. Behren#l33 S. Ct. 1426, 1432 (2013). Here, plaintiffs seek
certification under Rule 23(b)(2and Rule 23(b)(3).

Rule 23(b)(2) requires plaintiffs to establishattkthe “party opposinthe class has acted or
refused to act on grounds that apply generalthécclass, so that fihajunctive relief or
corresponding declaratory reliefappropriate respecting the classa whole.” Fed. R. Civ. P.
23(b)(2). “Class certifidgon under Rule 23(b)(2) is appropriately where the primary relief is
declaratory or injunctive.’Ellis v. Costco Wholesale Cor57 F.3d 970, 986 (9th Cir. 2011)
(citation omitted).

Rule 23(b)(3) requires plaintiffs to establithat the questions of law or fact common to
class members predominate over any questionstiaffeanly individual memers, and that a class
action is superior to other available methéaisfairly and efficiently adjudicating the
controversy.” Fed. R. Civ. P. 23(b)(3). Tiwedominance inquiry foses on “whether proposed
classes are sufficiently cohesive torraat adjudication by representatioranlon v. Chrysler
Corp, 150 F.3d 1011, 1022 (9th Cir. 1998) (quothrgchem Prods., Inc. v. Windsé21 U.S.
591, 623 (1997)).

“[A] court’s class-certification analysis mtibe ‘rigorous’ and may ‘entail some overlap
with the merits of the platiff's underlying claim.” Amgen, Inc. v. Conn. Ret. Plans & Trust
Funds 568 U.S. 455, 465 (2013) (quotikigal-Mart, 564 U.S. at 351%kee also Mazz#&66 F.3d
at 588. The Court considers the it&to the extent they overlap with the Rule 23 requirements
Ellis, 657 F.3d at 983. The Court must resolveualctliisputes as “necessary to determine
whether there was a common pattern prattice that could affect the classa whol€' 1d.
(emphasis in original). “Whenselving such factual disputestime context of a motion for class
certification, district courts mat consider ‘the persuasivesseof the evidence presentedEllis,

657 F.3d at 982. “A party seeking class ceuwtiilcn must affirmatively demonstrate [its]
4
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compliance with the Rule.XVal-Mart, 564 U.S. at 350Ultimately, the Court exercises its
discretion to determine whethe class should be certifie@alifano v. Yamasak#é42 U.S. 682,
703 (1979).
1. DiscussioN

Plaintiffs seek to certify the proposed classler both Rule 23(b)(2) and 23(b)(3). For thg
sake of clarity, the Court first addresses certiftcatis damages classes under Rule 23(b)(3), an
then addresses plaintiffs’ arguments for cetiien as injunctive relief classes under Rule
23(b)(2).

A. Rule 23(b)(3) Damages Class

Defendant challenges all elements for cewtficn of a Rule 23(i§3) class, except for
typicality and adequacy as ptaintiff Hector Membreno.The Court will first address
commonality under Rule 23(a) togethatmpredominance under Rule 23(b)(Hee, e.gCollins
v. ITT Educ. Servs., IndNo. 12-CV-1395, 2013 WL 6925827, at *3 (S.D. Cal. July 30, 2013)
(addressing commonality and posdinance together) (citirgmchem Prods521 U.S. at 609

(“Rule 23(a)(2)'s ‘commonality’ requirement $sibsumed under, or superseded by, the more

stringent Rule 23(b)(3) requiremtethat questions common to the class ‘predominate over’ othe

qguestions.”)). The Court will then address temaining factors under Rules 23(a) and 23(b)(3)-
Numerosity, Typicality, Adegacy, and Superiority—in turn.
1 Commonality and Predominance
Rule 23(a)(2) requires that therpyaseeking certification shothat “there are questions of

law or fact common to the class.” Fed. R. Civ2B@)(2). To satisfy this requirement, a commqg
guestion “must be of such a nature that it gatde of classwide resolution—which means that tf
determination of its truth or falsity will resolve asue that is central to the validity of each one
the claims in one stroke YWal-Mart, 564 U.S. at 350. The existanof common questions itself
will not satisfy the requirement. Instead, “[w]hat matters to class certification . . . is . .. the

capacity of a classwide proceeding to generate conamsiwersapt to drive the resolution of the

litigation.” 1d. at 350 (citation omitted) (emphasis in original). The predominance inquiry under

Rule 23(b)(3) is “far more demandingSee Amchem Prod&21 U.S. at 623-24.
5
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Defendant argues that the following two issuequire individualized inquiries and
therefore defeat clagertification, namely whether each Wi DNC notation in CSB’s call log
databases reflects (i) the phone number of andiete recipient debtor who provided consent but
later indicated that CSB had dialed a wrong nunalsea “procrastination tool” to avoid speaking
with a debt collector or (iip number which was provided by tteeipient’s family member who
may have had authority to provide consent.

With regard to the first issue which coneethe potential for phone numbers marked as
WN or DNC to reflect the actliaorrect phone number of amended recipient who provided
consent, defendant offers the testimony of Mnyot who states that is “common in the debt
collection industry, and in CSB’s experience, for beabor to reach a debtor who claims that [he
or she is not the debtor, or disguise his onjoére, or otherwise claim that CSB has reached the
wrong person.” (Amyot Decl. 1 55.) Accondly, defendant argues that determining whether g
putative class member is entdléo relief demands an individuinquiry into whether each
putative class member whose number is markéfldor DNC in CSB’s databases was in fact
listed in defendant’s records as the mated recipients of the calls.

Defendant relies oBavisin arguing that this issue pexgts an individualized inquiry
which cannot be resolved on a classwide ba3avis v. AT&T Corg 2017 WL 1155350 (S.D.
Cal. 2017). There, the court castesred whether to certify a TCP&ass based on notations in
defendant’s call records which “irgdited that prior to the seconador an subsequent call, the
call recipient indicated that Defentahad reached a ‘wrong numbeid. at *3. TheDavis court
found a lack of predominance partly because gaeties [would] stillhave to go through the

‘wrong number’ notations to deteme whether those cakcipients were, in fact, customers of

® CSB relies orChyba v. First Financial Asset MgmR014 WL 1744136 (S.D. Cal.
2014), in arguing that the issue of whether “aftitime defenses such as good faith” apply to the
calls at issue presents andividualized inquiry. (Dkt. M. 52, Opposition to Motion for Class
Certification (“Opposition”) aLt6.) However, defendant makes showing that the issue of
CSB'’s “good faith [reliance] on the informationopided to it” cannot beesolved on a classwide
basis.Id. at *12. To the contrary, tlrecord suggests that good faith reliance presents a classw
issue.

!
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Defendant at or before the time of the calld.”at*5. In denying class cefication, the court
noted that “many customers tell callers ttmaye reached the wrong number, though the
customer's number was dialetd”

Defendant does not persuade. As an initidtenaseveral district courts have deemed
commonality and predominance satisfied in TCPAesatespite the possibility that a substantial
proportion of the phone numbers marked as twroumber” in defendant’s call log databases
“may not have actually been a wrong numbelghnson v. Navient Solutions, In815 F.R.D.
501, 503 (S.D. Ind. 20163ee also Abdeljalil v. Gen. Elec. Capital Co3p6 F.R.D. 303 (S.D.
Cal. 2015%

Further,Davisis distinguishable. There, the cosrliolding as to predominance was based
largely on plaintiffs’ failure to articulate howraverse number lookup service could be utilized tp
resolve “consent or lack theof” on a classwide basiSee Davis2017 WL 1155350, at * 6. By
contrast, in this case plaintiff§CPA expert, namely Jeffery A. Hanson, explains precisely how|a
reverse number lookup service could be used to resalrsent issues on asdavide basis. First,
the reverse number lookup service would “be usadentify the users for each of [the] numbers

[appearing in defendant’s records] at the times of the callsldnson Decl. § 56.) Second, “user

U7

identified from the reverse lookwgervice will then be comparedtivthe account holders listed in
[CSB’s] records.” [d.) Finally, a discrepancy betwe@$B’s record and the reverse lookup

service records “wilindicate that a wrong number was calledid’) Accordingly, the Court finds

® Defendant argues thabdeljalil is distinguishable because in that case “there was no feal
dispute that there were reds of ‘wrong number’ calls.” (Pposition at 11.) However, CSB
somehow overlooks the fatttat the defendant ikbdeljalil argued that “the term ‘wrong number’
could appear in an account holder record wlaar account holder hasanged phone numbers or
is trying to evade a debt collean by falsely stating defendamtassociate had reached a wrong
number.”Abdeljalil, 306 F.R.D. at 307.

=R

" Defendant takes issue with the accuracsewérse lookup services given the high rate o
cell phone turnover amongst recipients of debt ctiieaccalls. However, this criticism fails in
light of the fact that plaintiffs’ expert opineldat the reverse lookup sé& would be used to
identify the users of each phone ran“at the time of the calls'nd testified to the same during
his deposition. (Hanson Rpt. 1 56; Hanson Dep. at 41:24e25alsd/erkhovskaya Rpt. 11 14-
15.) Therefore, plaintiffs’ proposed methodolagntrols for cell phone turnover by comparing
defendant’s records to thevexse lookup service dataaspecific point in time.

7
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plaintiffs’ proposed methodology for resolving “cems or lack thereof” on a classwide basis
sufficient. Davis 2017 WL 1155350, at * 6.

The second issue, namely whether a numbekedaas WN or DNC reflects a recipient’s
number which was provided by the recipients\fig member who may have had authority to
provide consent, similarly does ragfeat class certification. Davis the Court noted that if
“[d]efendant’'s customer provided a number belogdo another person, such as a spouse or oth
family member, an inquiry into that customeatigthority to provide consent to call that number
would be required.”ld. (citing Gutierrez v. Barclays Groy@011 WL 579238 at *8-9 (S.D. Cal.
Feb. 9, 2011). Here, the possibility that apemit's phone number was provided by a family
member is more than theoretical. Specifically, the record reflectththaell phone number of
Sandra West was provided to CSB client Msipigi Physician by We'stson. (Dkt. No. 52,
Declaration of Stephen A. Watki8Vatkins Decl.”) { 3, Ex. 1.)

Nonetheless, defendant does not persuati@samquiry can be solved on a classwide
basis through a reverse lookup seevi According to plaintiffs’ expert, the reverse lookup servic
will identify the usersfor each of the phone numbers which appear in defendant’s call log

databases, not merely the account holder. (Hanson Rpt. § 56; Hanson Decl. at 38:18-10.) S

differently, a reverse lookup will generate a éitll individuals who customarily use each phong

number. [d.) This list would necessarily includ@mily members who use the cell phone numbe

and arguably have authority to consent to be catddat number. As noted, this list can be
compared to defendant’s call log databases teraene on a classwide basis whether consent w
given with respect to each class member.

Therefore, the Court finds that plaintiffsiséy the requirement that questions common td

the class “predominate over” othguestions under Rule 23(b)).

8 Defendant’s reliance ovleyer v. Bebe Stores, Indlp. 14-CV-00267-YGR (N.D. Cal.
2016), is misplaced. There, this Court deniepart plaintiffs’ motion for class certification
based on individualized issuesaainsent arising from “the viad scripts ad instructions
provided to different [rei§ stores at difference times as demonstrated by [defendant’s] eviden
Id. at * 7. By contrast, defendant here proffers ndewce of variable call sipts or instructions.
Further, as discussed above, issues ofartdrsan be resolved @nclasswide basis through
plaintiffs’ proposed reverse lookup methodolo@imilarly, defendant’s reference T@dd v.
Tempur-Sealy Int’l, Inc2017 WL 2833993, does not persuade for these same reasons.

8
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2. Numerosity

Rule 23(a) requires that each proposed dlasso numerous that joinder of all members

is impracticable.” Fed. R. Civ. P. 23(a)(1). Btdfs need not state an exact number to meet the

threshold requirements of Rule 23. Rather, the“relguires examination dhe specific facts of
each case and imposes no absolute limitatio@&h. Tel. Co. of the Nw. Inc. v. Equal
Employment Opportunity Comm'446 U.S. 318, 330 (198%ee alsdsold v. Midland Credit
Mgmt., Inc, 306 F.R.D. 623, 630 (N.D. Cal. 2014ge, e.g.Patrick v. Marshall 460 F. Supp. 23,
29 (N.D. Cal. 1978) (certifying ct& with at least thiy-nine potential members). A class or
subclass with more than 40 members “raises aipngson of impracticability [of joinder] based
on numbers aloneMernandez v. Cnty. of Montere8305 F.R.D. 132, 152-53 (N.D. Cal. 2015). In
analyzing numerosity “a court may make comnsense assumptions and reasonable inference
The Civil Rights Educ. & Enforcement Ctr. V. Rloiging Trust2013 WL 314400, at *6 (N.D.
Cal. 2016).

Defendant asserts that plaintiffs fail to shownerosity because ptaiffs “rely solely on
the inadmissible speculation of their lawyatz¢hak Kopel.” (Dkt. No. 52, Opposition to Motion
for Class Certification (“Opposition'at 5.) According to defendarihe declaration of Mr. Kopel
contains “wrong number” call datmalysis which was not propgiisclosed in the report of
plaintiffs’ TCPA expert. Defendd argues that such analysis should be excluded pursuant to F
R. Civ. Pro. 37(c)(1) which provideisat “[i]f a party fails to dislose information as required by
Rule 26(a) or (e), the party is naitowed to use that informatiar witness to support evidence or

a motion . . . unless the failure was gabsally justified or is harmless.”

® Courts have noted that the “purpose of tHe isito prevent thpractice of ‘sandbagging’
an adversary with new evidencéé&e Valley Tools Ltd. v. Industrial Blade C288 F.R.D. 254,
260 (W.D.N.Y. 2013). Itis the burden of the pastyich has failed to disclosure information to
prove that the failure to disclose the requirddrimation was substantially justified or harmless.
R&R Sails, Inc. v Insurance Co. of Pennsylvagi@ F.3d 1240, 1246 (9th Cir. 201Zprres v
City of Los Angele548 F3d. 1197, 1213(9th Cir. 2008). To detme whether or not to preclude
introduction of evidence, courts consider thedwihg factors: “(1) the surprise to the party
against whom the evidence would be offered; (2)athibty of that party to cure the surprise; (3)
the extent to which allowing the evidence wbdlsrupt the trial; (4) the importance of the
evidence; and (5) the nondisclosipayty’s explanation for its failure disclose the evidence.”

9
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Defendant’s arguments in support of exclugiomot persuade. As an initial matter, CSB
fails to specify which portion d¥ir. Kopel's declaration should excluded under Rule 37(c)(1).
Second, the Court has reviewed. Mopel's declaration and finds that the declaration does not
present any new analysis or testimony. RatherKdpel simply attaches to his declaration (i)
deposition transcripts; (ii) documents previoystgduced by CSB; (iii) the firm resume for
Bursor & Fisher, P.A.; and (iv) a declaration dilby plaintiffs’ counsel in a separate TCPA case
before this Court, namelMcMillion, et al. v. Rash Curtis & Associates16-cv-03396-YGR.
Therefore, defendant’sgaest for exclusion iBeNIED.*°

In any event, the Court finds that plaintiffsed not rely on the dechtion of Mr. Kopel to
establish numerosity. The record reflects tt&8B made 32 million calls through Global Connec
during the class period. (Amyot Dep. at 23:13)}1PRlaintiffs’ callrecords expert Anya
Verkhovskaya analyzed these satl defendant’s call log databases and determined that CSB
placed two or more calls to 635,096 unique phomebears during the class period. (Dkt. No. 56

2, Data Analysis Report of Anya \ldrovskaya (“Verkhovskaya Rpt.”) 11 7-8.)Ms.

San Francisco Baykeeper v. West Bayitary Dist, 791 F. Supp. 2d 719, 733 (N.D. Cal. 2011)
(quoting Dey, L.P v. Ivax Pharm., In233 F.R.D. 567, 571 (C.D. Cal. 2005¢e also S. States
Rack & Fixture, Inc. v. Sherwin—Williams C818 F.3d 592 (4th Cir.2003)).

19 Defendant argues in passing that Mr. Kopsi&ements “as to what is represented by
[certain] CSB[] records . . . lacks any foundatidi@pposition at 4:15-17. However, defendant
ignores the fact that Mr. Kopel 'statements merely reflect testimony of defendant’s 30(b)(6)
witness. (Amyot Dep. at 83:12-24, 122:3-15 (dssing codes used to mark wrong numbers in
CSB call log databases).)

" Defendant moves to exclude Ms. VerkhowsKa testimony pursuant to Fed. R. Civ. P.
37(c)(1) on the ground that (i) defendant had nocedtiat plaintiffs intended to rely on Ms.

Verkhovskaya as an expert witness and thusieaapportunity to depose her or otherwise test the

veracity of her statements and opinions, and8) Verkhovskaya’s repbis untimely under this
Court’s scheduling order which set Septembe2P9,7, as the close of expert discovery. (Dkt.
No. 58.) CSB argues that it was prejudiced bylakedisclosure because “CSB cannot address
Plaintiffs’ new analysis without molging the current scheduling orderSee Allen v. Similasan
Corp., 306 F.R.D. 635, 641 (S.D. Cal. 2015). Defendant further argues that an order allowin
defendant to depose Ms. Verkhovwg&aannot alleviate the prejudibecause clagzertification
has already been briefedd is set for hearing.

Defendant does not persuade. Regarding teeadigument, the Court finds that defendant

had notice that plaintiffs intended to relg the methodology employed by Ms. Verkhovskaya.
Specifically, plaintiffs’ TCPA expert Jeffrey Hansen submitted a timely expert declaration whi
described the methodology and tasks which could &eé tgsidentify class members in this case.

(Kopel Reply Decl. Ex. 17 1 58, 59.) Defend@atk Mr. Hansen’s deposition and examined him

10
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Verkhovskaya then uploaded a random sample of 9,461 such phone numbers to LexisNexis
reverse lookup servi@nd calculated th&68 telephone numbersg(, greater than 10% of the
sample) did not match the intended péeits listed in CSB’s databasesd. 17 11-12% The
Court notes that if the 10% wrong number rate identified by Me&khéwskaya is representative

of CSB'’s call log database as a whole tlienpunitive class would contain more than 63,500

regarding this methodology. Ms. Verkhovskalyan implemented the exact same methodology
set forth in Mr. Hanson'’s report. (Verkhovskdypt. I 7 (compiling list of calls and excluding
“records that did not receive laast two calls”); § 11 (idengiing cellular numbers during the
relevant time period); 1 1@loading files to reverse lookggrvice to determine “customary
users for the given timeframe’gndy 11 (comparing users identified from the reverse lookup
service with account holders listedDefendant’s records).

Defendant’s second argument based on pftshtailure to file Ms. Verkhovskaya's report
before the close of expert discovery fails becaxgeert testimony is notecessary to perform the
type of tabulation which Ms/erkhovskaya conductedsee Abante Rooter & Plumbing, Inc. v.
Alarm.com Inc.2017 WL 1806583, at *5 (N.D. Cal. 201(Expert testimony not required for
spreadsheet deduplication and aggregatiitignueva v. LibertyAcquisitions Svc., LLQ017
WL 1021523, at *4 (D. Or. 2017) (yehg on data analysis conductieg attorney ad attorney’s
staff to establish numerosity and noting that “[olics courts in the Nirt Circuit have relied on
similar evidence as adequateKyjstensen v. CrediPayment Svcsl2 F. Supp. 1292, 1304 (D.
Nev. 2014). Defendant’s attempt to distirgfuthese cases does not persuade.

Further,defendant’sasserion that Ms. Verkhovskaya’s reficonstitutes expert testimony
because (i) she “frequently provilexpert reports in TCPA da actions” and (ii) this Court
characterized Ms. Verkhovskaya's reporfimante Rooter & Plumbing, Inc., v. Alarm.caNo.
15-cv-6314-YGR, 2017 WL 1806583, at *5 (N.D. Cal. 20058)expert testimony fails as well.
The mere fact that Ms. Verkhovskaya has praviebepert reports in ber TCPA class actions
including Abantedoes not establish that her analysiselenstitutes expert testimony.

Next, defendant argues that Ms. Verkhays’s report constites expert testimony
because she used LexisNesis to perform a reveokup analysis. However, defendant offers ng
support for the proposition that use of LexisiN&sreverse lookup angis requires expert
testimony.

Finally, defendant’s reliance @xilen v. Similasan Corp206 F.R.D. 635 (S.D. Cal. 2015),
fails becauséllenis distinguishable. There, the Cototind prejudice and struck plaintiffs’
expert declaration based on pliis’ failure to disclose a “novel damages model” which led
defendants to “reasonably surmise that Piignthose not to proceed on such a thed.’at
641. By contrast, as noted the methodologiwadlel which Verkhovskaya’'s employed here was
disclosed by plaintiffs through the expert reporMaf Hansen. Accordinglyit cannot be said that
defendant “reasonably surmise[d] that Plaintiffi®se not to proceed on” a numerosity theory
based on the methodology described by Mr. ldared employed Ms. Verkhovskaya. With
respect to the limited prejudice identified, theurt's scheduling order will address it.

2 The 10% wrong number rate which Ms. Verkbkaya identified is further supported by

the testimony of CSB’s 30(b)(6) witness who agreed it was “very common” for CSB to call
“someone who indicates that we have anvg number.” (Amyot Depat 25:13-19, 143:7-16.)
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members. Even if Ms. Verkhovskaya'’s calculasi@verstate the actual wrong number rate by g
factor of one thousand, the punitigkass would still contain motban sixty members which gives
rise to a “presumption of impracticalylijof joinder] based on numbers aloré Flernandez305
F.R.D. at 152-53. Accordingly, applying “common sense” assumptiand reasonable
inferences, the Court finds that plaintiffsveesatisfied the numerosity requireme8ee
Californians for Disability Rights, Inc. v. Cal. Dep’t of Transp49 F.R.D. 334, 347 (N.D. Cal.
2008);Moeller v. Taco Bell Corp220 F.R.D. 604, 608 (N.D. Cal. 2004).
3. Typicality

To satisfy typicality, plaintiffs must estadih that the “claimsr defenses of the
representative parties are typical of the claims or defenses oa#ise”’cFed. R. Civ. P. 23(a)(3).
“The purpose of the typicality regeiment is to assure that the interest of the named represent;
aligns with the interests of the clas&¥olin v. Jaguar Land Rover N. Am., LI&17 F.3d 1168,
1175 (9th Cir. 2010) (quotinganon v. Dataproducts Cor®76 F.2d 497, 508 (9th Cir. 1992)).
“The test of typicality is whether other membéiave the same or similar injury, whether the
action is based on conduct which is not uniquihéonamed plaintiffs, and whether other class
members have been injured by the same course of conddcfcitation omitted).

Defendant challenges tygility only as to West CSB’s argument hinges on the fact tha

West's claim is not typical of the proposed classause it is possible she “authorized her son tg

13 (635,096 unique phone numbetg)01% wrong number rate) = 63 punitive class
members.

14 Plaintiffs further ague that circumstantial evidenagpports numerosity, namely (i) cell
phone number turnover rates in the debt collectield fiand (ii) defendant’s lack of precautions t
avoid calling wrong numbers. With regard te tarnover rate for cell phone numbers, defendar
agrees that cell phone turnover is high indbbt collection space because individuals often
switch numbers to avoid debt aadkors. (Opposition &0.) The Court find¢hat it is reasonable
to assume that higher ratescell phone turnover result in highrates of wrong number calls.

Second, CSB’s 30(b)(6) witnesses conceded@ist has no procedures for determining
whether the phone numbers which CSB calls are “@ggociated” with the intended recipient.”
(Amyot Dep. at 59:12-24.) The Court finds tdafendant’s lack of procedures for determining
whether a call is made to an intended recipgaves rise to a reasonable assumption that the
wrong number rate is greater than the .0#¥éessary to establish a “presumption of
impracticability [of joinder] based on numbers alortdeérnandez305 F.R.D. at 152-53.

15 CSB does not challenge adequacy as tmbteno, and the Court finds that plaintiffs
have made a showing for purposes of Rule 2B@)Membreno is a typical representative.
12
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use her [cell phone] number and therefore eatedd to the phone ¢sito that number.”
(Opposition at 17.) However, defendant overbtie fact that West testified during her
deposition that that (i) the cell phone number in question was never the number for her son,
(ii) she never authorized her stitnuse or provide that numberas emergency contact. (Dkt. No
56, Reply Declaration of Yitzhak Kopel (“KopReply Decl.”), Ex. 3, Deposition of Sandra West
(“West Dep.) at 11:4-22"§ Therefore, the Court finds defendant’s argument “speculative” and
insufficient to defeat typicalityErickson v. Elliot Bay Adjustment Co., In2Q17 WL 1179435, at
*9 (W.D. Wash. 2017). Accordingly, the Court findsitiplaintiffs have satisfied the adequacy
requirement under Rule 23(a)(4) witgard to West and Membreno.

4, Adequacy

Rule 23(a)’s adequacy requirement considers “(1) [whether] the representative plaintiffs

and their counsel have any clcts of interest with other class members, and (2) [if] the

representative plaintiffs and their counsel [will] prosecute the action vigorously on behalf of the

class.” Staton v. Boeing327 F.3d 938, 957 (9th Cir. 2003).
Defendant challenges adequacy only as to Wealintiffs have made a sufficient

showing for purposes of Rule 23(a) that Wasd her counsel are adequate representdfives.

and

16 Defendant argues that paragraph 16 of Mr. Kopel's reply declaration should be excludet

because he “misstates the difficulty of analyzimg call data produced this case.” (Dkt. No. 58
at 6.) Specifically, Mr. Kopedtates that “[a]Jnyone with a cursory knowledge of Microsoft Exce
can visit the referenced cell numbers and seedead the calls Defendant made.” (Kopel Reply
Decl. § 16.) According to CSB, the reply declaratis either “improperxgert opinion” or “lay
opinion that should be excluded under FedEd. 701 because it requires specialized
knowledge.” (d.) Defendant does not persuade, agabert finds that no specialized knowledge
IS necessary to testify regarding the generalesdatof defendants’ call records which defendant
produced in discoverySee Kristenseri2 F. Supp. 3d at 130¥jllanueva v. Liberty Acquisitions
Servicing, LLC2017 WL 1021523, at *4 (D. Or. 2017) (relgion data analysis conducted by
attorney and attorney’s staff to establish numerosity).

17 Defendant does not challenge adequadyp &8embreno, and the Court finds that
plaintiffs have made a showing for purposé®fule 23(a) that Membreno is a adequate
representative.

18 CSB argues that West is not an adequate representative because “West is possibly,
someone called with consent, or otherwise lackilgrlll standing” andhus “it is possible she
may not be a member of the class.” Defendaartgument is more aptly addressed as one of
typicality, not adequacy.
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Specifically: The record before the Court indesathat plaintiff West has been an active
participant in the litigation. Additionally, platiffs’ counsel, Bursor & Fisher, P.A., have
experience litigating class action claims in both fatland state courts, and appear to have bee
prosecuting this action vigordys Defendant raises nogrments to the contrary.

Accordingly, the Court finds that plaintiffeave satisfied the adequacy requirement unde
Rule 23(a)(4) with regard to West and her counsel.

5. Superiority

Lastly, the Court may certify a class unéere 23(b)(3) only upon a finding that a class
action is superior to individliguits. To make this detemation, the Court considers the
following four non-exhaustive factors: (1) the m&sts of members of the class in individually
controlling the prosecution or defee of separate actions; (2 textent and nature of any
litigation concerning the controk&y already commenced by or against the members of the clas
(3) the desirability of concentraty the litigation of the claims ithe particular forum; and (4) the
difficulties likely to be encountered in the nagement of a class action. Fed. R. Civ. P.
23(b)(3)(A)—(D). “Where classie litigation of common issuesill reduce litigation costs and
promote greater efficiency, a class action maguggerior to other methods of litigation.”
Valentino v. Carter-Wallace, Inc97 F.3d. 1227, 1235 (9th Cir. 1996).

Defendant argues that plaintiffs’ claims laskperiority due to the difficulties in managing
the class action. Specifically, dafiant asserts that plaintifisdk a comprehensive list of call
recipients who did not consent and that puatilass members cannot be identified using the
Global Connect call records due te tlirequency of cell phone turnover’(Opposition at 20.)
Such manageability concerns are alone insuffidiedefeat superioritgf the proposed classes
here. The Ninth Circuit has specifically ndtiaat it was not clear why “requiring an
administratively feasible way to identify all classmi®ers at the certificain stage is necessary to

protect [defendant’sjlue process rightsBriseno v.ConAgra Foods, In¢844 F.3d 1121, 1132

19 Defendant’s argument with regard to cell padarnover does not priade in light of
plaintiffs’ proposed reverse lookup methodolo§geSection I11.A.1,supra
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(9th Cir. 2017). Th@risenoCourt further explained that defemds can “challenge the claims of
absent class members if and when they file cldansamages” explaining that parties have “lon
relied on ‘claim administrators, various audgiprocesses, sampling for fraud detection, follow-
up notices to explain the claimsopess, and other techniques tabbby the parties and the court’
to validate claims.1d. at 1131 (citation omitted).

Defendant’s reliance ddmith v Microsoft Crop297 F.R.D. 464, 473 (S.D. Cal. 2014),
does not persuade. Contraoythe court’s finding irBmith this Court finds that the statutory
damages provided by the TCPA are not in factficgent to compensate the average consumer f
the time and effort that would be involvedidnnging a small claimaction against a national
corporation.” Agne v. Papa John’s Int’l, Inc286 F.R.D. 559, 571-72 (W. Wa. 2012) (citing
cases)see also Whitaker v. Bennett Law, PLIND. 13-CV-3145, 2014 WL 5454398, at *7 (S.D
Cal. 2014) (finding that given the damages alldweader the TCPA, “requing the putative class
members to adjudicate theiaahs independently would be too economically burdensome and
would deprive many of a chancereover under the law”). In lig of these considerations, the
Court finds that a class actionsisperior to individual adjudicatiof.

B. Rule 23(b)(2) Injunctive Relief Class

Rule 23(b)(2) allows a Court to certify a s$awhen the requirements of Rule 23(a) are
satisfied and the defendant “has acted or reftis@ct on grounds thapply generally to the
class, so that final injunctivar corresponding declaratorelief is appropriateespecting that class
as awhole.” Fed. R. Civ. P. 23(b)(2). Distrcourts may certify both 23(b)(2) class for the
portion of the case concerningungtive and declaratory relief aad23(b)(3) class for the portion
of the case requesting monetary dama@=eNewberg on Class Actior§4:38 (5th ed. 2017);
see, e.gBarrett v. Wesley Fin. Grp., LLQNo. No. 13-CV-554-LAB2015 WL 12910740, at *6—
7 (S.D. Cal. Mar. 30, 2015) (certifying Iotlasses in the camtt of the TCPA)Kavy, 246 F.R.D.

at 649 (same). However, “[c]lass certification enBule 23(b)(2) is appropriate only where the

20 Defendants further argue that subpoenaitigpb®ne service providers is not a viable
mechanism for identifying class members. Howgekealoes not appear that plaintiffs ever
proposed such a mechanism.
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primary relief sought isetlaratory or injunctive.”Ellis, 657 F.3d at 986 (citation omitted).
“Although the Ninth Circuit previously held thah Rule 23(b)(2) cases, monetary damage
requests were generally allowaifléhey were incidental to thlitigation, the Supreme Court has
called this standard into doubtBarrett, 2015 WL 12910740, at *6 (citing/al-Mart, 131 S. Ct.
at 2560).

Here, the large amount of poteh liability undermines the piposition that declaratory or
injunctive relief is primary to plaintiffs’ actionHowever, in cases “where a plaintiff seeks both
declaratory and monetary relief, [courts] maytifera damages-seekingads under Rule 23(b)(3),
and an injunction-seekingads under Rule 23(b)(2)Barrett, 2015 WL 12910740, at *7 (citing
Wang v. Chinese Daily News, In¢37 F.3d 538, 544 (9th Cir. 2013)). The Court finds that
certifying the classes here as both damagesrspelasses under Rule 23(b)(3) and injunctive
relief only classes under Rule 23(b)(2) is apprderéand promotes judici&fficiency. In the
event that plaintiffs are able to demongrigbility under the TCPAbut ultimately fail to
establish classwide damages, the Court may still enter an injunction against defendant.

Accordingly, the Court finds that plaintiffeave satisfied the reqements for certification
under Rule 23(b)(2).

V. CONCLUSION

For the foregoing reasons, plaintiffs’ nantifor class certification under both Rule
23(b)(2) and Rule 23(b)(3) SRANTED. The Court, therefor&€GERTIFIES the following class
with West and Membreno as the class representative, both for injunctive relief pursuant to R

23(b)(2) and damages pursuant to Rule 23(b)(3):

Cell Phone Class:All persons within the United States who, within the four
years prior to the filing athe complaint in this actiothrough the date of class
notice (the “Class period”Defendant or its agent/s employee/s caused to be
made at least 2 telephone calls using its Global Connect dialer to said person’s
cellular telephone thrgih the use of any automatic fef®ne dialing system or an
artificial or prereorded voice, where such persmas not listed in Defendant’s
records as the intendeecipient of the call§!

21 Excluded from the classes are certain estitidated to defendant, defendant’s agents
and employees, and any judge omgmsaate judge to whom this t&en is assigned, their staff, and
immediate families.
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The Court furtheAPPOINTS plaintiffs’ counsel, Bursor &isher, P.A., and Martin &
Bontrager, APC, as class counsel. A schedll issue under a separate order.

This Order terminates Docket Numbers 50, 51, and 55.

T 1SS0 ORDERED. s , Z4 :
Dated:December 11, 20: /;) ?

Y VONNE GONZALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE
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