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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

SANDRA MCMILLION, ET AL., CaseNo. 16-cv-03396-YGR

Plaintiffs, ORDER RE: CROSS M OTIONS FOR

SUMMARY JUDGMENT; DENYING MOTION
VS. FOR STAY

RAsH CURTIS & ASSOCIATES, Re: Dkt. Nos. 139, 140, 153, 156

Defendant.

Plaintiffs Sandra McMillion, Jegsa Adekoya, and Ignacio Perbring this putative class
action against defendant Rash @& Associates (“Rash Curtis”) alleging that defendant called
plaintiffs without consent, in viakion of several laws. This caagses from Rash Curtis’ alleged
violations of the (i) Telephone Consuni&notection Act, 47 U.S.C. sections 287 seq(the
“TCPA"); (ii) Fair Debt Collection Pactices Act, 15 U.S.C. sections 168Pseq(the “FDCPA");
and (iii) the California Rosenthal Fair Debt Catien Practices Act, Cal. Civ. Code sections
1788, et seq. (the “Rosenthal Act”). On Septemk#&r2017, this Court ceriéd the four classes
with Perez as the class reprasg¢ine, both for injunctive religbursuant to Rule 23(b)(2) and
damages pursuant to Rule 23(b)(3Rkt. No. 81, Order GrantinBlaintiffs’ Motion for Class

Certification.)

! Plaintiffs moved for class certificatioritiv respect to their TCPA claims only, and
intend to pursue their FDCPA afbsenthal Act claims on individllbases. (Dkt. No. 66 at 2.)
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Now before the Court are the parties’ cross motions for partial summary judgment. (C

Nos. 139, 140.) With respect to claims affecting class, plaintiffs move for partial summary

judgment on the issue of whether defendant@h@l Connect, TCN, and DAKCS/VIC dialers (the

“Dialers”) constitute Automatid@elephone Dialing Systems (“ATDSsWithin the meaning of the
TCPAZ? Both parties move on whether plaifgtiprovided prior express consent.

With respect to the individual claims, defentlaeeks summary judgment as to (i) Perez
claiming that he lacks standing to assestaam under the Sectiah692e(11) of the FDCPA
because he is not a “consumer” within the meguaf the FDCPA, (ii) plaintiffs’ FDCPA claims
under Section 1692d because plaintiffs cannot show that Rash Curtis engaged in harassing
conduct, failed to disclose its identity, or actethvihe intent to annoy;iij plaintiffs’ Rosenthal
Act claims because plaintiffs maot show that Rash Curtis called plaintiffs to “annoy” or with
such frequency as to be unreasonable andrstitate harassment under the circumstances; and

(iv) all plaintiffs on the ground they lack Artelll standing for their TCPA and FDCPA claims.

Having carefully considered the pleadings, the papers and exhibits submitted, and for

reasons set forth more fully below, the C@DRDERs as follows®

1. With regard to defendant’s Dialedaintiffs’ motion for partial summary
judgment iISGRANTED and the Court holds thatf@adant’s Dialers constitute
ATDSs within the meaning of the TCPA.

2. On the issue of McMillion’s prior expss consent, defendant’s motion for partial
summary judgment IGRANTED with regard to callseceived on or prior to
February 2, 2016. By consta plaintiffs’ motion iISGRANTED as to calls after
February 2, 2016.

3. With regard to Adekoya’s prior expressnsent, defendant’s motion for partial
summary judgment IGRANTED with regard to calls received on or prior to April
18, 2016. By contrast, plaintiffs’ motion GRANTED as to calls received after
April 18, 2016.

2 Defendant has filed a request for judicialio®®of the Ninth Circuis (i) order deferring
submission and (ii) transcript ofadrargument held on December 6, 2016ylarks v. Crunch San
Diego, LLG Case No. 14-56834 (9th Cir. 2016); and (iii) two briefs filed by petitionekCily
International v. Federal Gmmunications Commission, et @lase No. 15-1211 (D.C. Cir. 2016).
(Dkt. No. 153.) In light of thedck of opposition to either, the Co@RANTS both requests for
judicial notice, but does not accept the truth of any matters asserted in the documents. The
gives such documents their pesgevidentiary weight.

% To the extent that a motion is grashtéhe corollary cross motion is denied.
2
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4. Plaintiffs’ motion for partial summanudgment on the issue of prior express
consent with regard to PereZGRANTED.

5. Defendant’s motion for partial summarydgment on plaintiffSFDCPA claims is
GRANTED.

6. Defendant’s motion for partial summguodgment on plaintiffs’ Rosenthal Act
claims isGRANTED as to plaintiff Perez andeNIED as to plaintiffs Adekoya and
McMillion.

7. Defendant’s motion to disrss plaintiffs’ TCPA and FDCPA claims for lack of

Article 11l standing iSDENIED.

. BACKGROUND
Plaintiffs bring the instant class actfagainst defendant in snection with defendant’s
allegedly unlawful debt collean practices. Defendant is afte, nationwide debt collection

agency” and plaintiffs allege that defendamges repeated robocalls, pre-recorded voice

4 The classes are defined as follows:

(a) Skip-TraceClass1: All persons who received a tah their cellular telephones
within four years of the filing of the ooplaint until the date that class notice is
disseminated from Rash Curtis’ DAKCS VICGatér and/or Global @hnect dialer whose
cellular telephone was obtained bysRaCurtis through skip tracing.

(b) Skip-TraceClass2: All persons who received a pesorded message or robocall
on their cellular telephones [or] landline phomethin four years othe filing of the
complaint until the date that class notiselisseminated from Rash Curtis whose
telephone number was obtained bysR&urtis through skip tracing.

(c) Non-Debtor Class1: All persons who received a call on their cellular telephones
within four years of the filing of the coplaint until the date that class notice is
disseminated from Rash Curtis’ DAKCS VICGatér and/or Global @hnect dialer whose
telephone number was obtained by Rash Ctirtmugh skip tracing and for whom Rash
Curtis never had a debt-catleon account in their name.

(d) Non-Debtor Class2: All persons who received a prerecorded message or robocall
on their cellular telephones [or] landline phomethin four years othe filing of the
complaint until the date that class notiselisseminated from Rash Curtis whose
telephone number was obtained by Rash Ctitugh skip tracing and for whom Rash
Curtis has never had a debtieotion account irtheir name.

Excluded from the classes are “persons who provided their cellldphtse in an application for
credit to a creditor that has opened an account[@jdiendant in such debtor’s name prior to
[d]efendant first placing a call using an autométiephone dialing systeand/or prerecorded
voice,” in addition to certain entities relateddefendant, defendant’s agents and employees, ar
any judge or magistrate judgewtnom this action is assigned, their staff, and immediate familigs.
(Dkt. No. 46-5 at 10.)
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messages, and auto-dialed callthteaten and harass consumers in an attempt to collect” debt
violation of the TCPA, the FDCPA, and the Roig®l Act. (Dkt. No. 1, Complaint § 1.)

Plaintiffs allege that defendant repeatecyled them on their cellar telephones using an
autodialer and/or an artifidiar prerecorded voice.ld. 11 2, 4, 6.) Plaintifffurther allege that
they did not provide defendant wighior express consent, and trspecifically asked defendant to

stop calling. Id.) Defendant allegedly called McMilliathirty-three times, Adekoya forty-five

times, and Perez four timedd.(11 3, 5, 7.) The complaint further alleges that several consumger

complaints have been filed against defendagarding similarly unsolicited robocalls and
autodialed calls. Id. 1 38.)

To make these calls, plaintiffs offer egitte indicating that defendant employs three
Dialers, namely, the (i) DAKCSIC Software System (“DAKC&/IC”), (ii) Global Connect
system (“Global Connect”), and (iii) TCN. (DKtlo. 46-6, Deposition of Steven Kizer (“Kizer
Dep.”) at 55:6-56:12.) The DAKQSIC dialer can allegedly dial eighty phone numbers per

minute, and the Global Connect dialer can d@gbroximately 60,000 phone numbers in a twelvet

hour period. Id. at 99:12-100:12.) Plaintifigllege thus regarding defendant’s business practig
related to defendant’s decollection calls:

Defendant generally receiveshdeccounts from creditorsid( at 45:19-47:17.) While
some of these accounts include debtors’ phone atsnbsuch individuals are excluded from the
class definitions as set forth above—defaridaceives many accounts without any telephone
numbers at all. I¢. at 47:23-48:1.) For these accounts, deéat uses a process referred to as
“skip tracing” to obtain phone numbers agated with the names on the accountd. gt 83:3—
84:20; 91:9-92:6.) “Skip tracing” is a “methodmpcess for locating indiduals for the purpose
of contacting them,” using “data analysis of personal information obtained from various and
multiple public and private databases.” (Dediaraof Randall A. Snyder (“Snyder Decl.”), Dkt.
No. 46-7, at 1Y 58-60.) According to plafisti accounts where phone numbers were obtained
through skip tracing are ma# with a unique status code and #nerefore, readilydentifiable.
(Kizer Dep. Tr. 86:7—990:13-90:24.) At times, this pragewould produce a phone number not

connected to any individual fevhom defendant had a delotaunt from a creditor. Yet,
4
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defendant would often call these numbers desmwt having any accounts related to those
individuals.
[I1.  LEGAL STANDARD

A party seeking summary judgment bearsititéal burden of demanstrating the absence
of a genuine issue of material fa to the basis for the motio@elotex Corp. v. Catretd77
U.S. 317, 323 (1986). Materialdis are those that might affabe outcome of the case.
Anderson v. Liberty Lobby, Ine&l77 U.S. 242, 248 (1986). A dispuds to a material fact is
“genuine” if there is sufficienévidence for a reasonable juryregurn a verdict for the nonmoving
party. Id.

Where the moving party has thertéen of proof at trial, itmust affirmatively demonstrate
that no reasonable trier of fact codilod other than for the moving partySoremekun v. Thrifty
Payless, InG.509 F.3d 978, 984 (9th Cir. 2007). If the mayparty meets its initial burden, the
opposing party must then set out spedacts showing a genuine issdor trial in order to defeat
the motion. Anderson477 U.S. at 25050remekun509 F.3d at 984eeFed. R. Civ. P. 56(c), (e).
The opposing party’s evidence must be more tharely colorable” and nat be “significantly
probative.” Anderson477 U.S. at 249-50. Further, the opposing party may not rest upon me
allegations or denials of the adverse pargridence, but instead must produce admissible
evidence showing a genuine dispof material fact existsSeeNissan Fire & Marine Ins. Co.,
Ltd. v. Fritz Cos., In¢.210 F.3d 1099, 1102—-03 (9th Cir. 2000). “Disputes over irrelevant or
unnecessary facts will not precludgrant of summary judgmentT.W. Elec. Serv., Inc. v. Pac.
Elec. Contractors Ass;r809 F.2d 626, 630 (9th Cir. 1987).

Nevertheless, when deciding a summary judgmaotion, a court must view the evidence
in the light most favorable to émonmoving party and draw all jugtible inferences in its favor.
Anderson477 U.S. at 2534unt v. City of Los Angele638 F.3d 703, 709 (9th Cir. 2011). A
district court may only base a ruling on a roatfor summary judgment upon facts that would be
admissible in evidence at trialin re Oracle Corp. Sec. Litig627 F.3d 376, 385 (9th Cir. 2010);
Fed. R. Civ. P. 56(c).

re
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V.  DisCcussiON

The Court will first address whether defentia Dialers constitute ADTSs within the
meaning of the TCPA. Next, the Court will aradywhether triable issues exist with regard to
each plaintiff's express prior consent. The Goul then turn to defendant’s challenge to
plaintiffs’ individual FDCPA ad Rosenthal Act claims. Filyg the Court will address
defendant’s Articlell standing arguments.

A. Automatic Telephone Dialing Systems

The TCPA defines ATDSs as “equipment whings the capacity — (A store or produce
telephone numbers to be called, using a randosequential number genergtand (B) to dial
such numbers.” 47 U.S.C. § 227(a)(1). PredidiNeders, “unlike prior versions of automated
dialing technology [that] created and dialed 10-digit ghoambers arbitrarily . . . [employ] a
stored database of numbers whoduld then be dialed at a rateensure that when a consumer
answered the phone, a sales person welldvailable to take the callMernandez v. Collection
Bureau of Am., Ltd2014 WL 4922379, at *2 (C.D. C&014) (quoting 43 F.C.C. 2003, 1953
WL 83579, at 14092 (“2003 Federal Communicattmmmission (‘FCC’) Order”)). The FCC
and several district courtsVy&“recognized that[,] technologicativances aside, ‘the basic
function of such equipment . . . has not chanhgé¢he capacity to dial numbers without human
intervention.” Id.; see Warnick v. Dish Network LI1.2014 WL 12537066, at *12 (D. Col. 2014);
Griffith v. Consumer Portfolio Serv., IN@38 F. Supp. 2d 723, 727 (N.D. lll. 2011) (finding that
even though the dialer at issue “cannot genenatiedial random or seguigal numbers, it is still
an ‘automatic telephone dialing system,” becausaltaler “automaticallglials numbers stored in
[a database of numbers] routasswered calls to availablellextors”). “Therefore, because
predictive dialers had the capacity to dial f@ms without human intervention, the Commission
concluded that they fell withithe statutory definition of automatic telephone dialing system an
the intent of Congress.Id.; see also Warnickk014 WL 12537066, at *1Zriffith, 838 F. Supp.
2d at 727. In 2008, the FCC issued a dedayauling affirming the 2003 FCC Orde&ee id
(citing In theMatter of Rules and Regulations Implertieg the Telephone @sumer Protection

Act of 1991 CG Dkt. No. 92-90, 23 FCC Rcd. 559 (20¢2008 FCC Ruling”)). Interpreting
6
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the 2008 FCC Ruling, the Ninth Circuit held\reyerthat “predictive dialers fall squarely within
the FCC'’s definition of ‘automatic telephone dialing systenMéyer v. Portfolio Recovery
Assocs., LLC707 F.3d 1036, 1043 (9th Cir. 2012).

The record reflects that defendants usecktdralers during the class period, namely (i)
DAKCS/VIC, (ii) Global Connect, and (iii) TCNPIlaintiffs offer the testimony of Rash Curtis
executives who state DAKCS/VI&hd TCN are predictive dialerg¢Dkt. No. 139-2, Declaration
of Yeremy Krivoshey (“Krivoshg Decl.”), Ex. 1, Deposition of Dael Correa (“Correa Dep.”) at
23:10-13 (DAKCS/VIC dialer), 30:21 (TCN dialer); Ex. 2, Depa®n of Nick Keith (“Keith
Dep.”) at 26:22-27:11 (DAKCS/VIdialer).) With regard to Global Connect, plaintiffs proffer
that Global Connect offers “predictive” funatiality and enables defendant to make ten
simultaneous calls per agent to reach “thousahdsntacts within minutes.” (Dkt. No. 46-4,
Declaration of Randall A. Snyder 1 39, Ex. Ciyeshey Decl., Ex. 9.) Further, defendant’s
advertising materials highlight thRiash Curtis uses “predictiveatiers” to increase productivity.
(Krivoshey Decl. Ex. 9 at 8; EX2 at 18.) Accordingly, defendantalers “fall squarely within
the FCC'’s definition of ‘automatic telephone dialing systenMéyer, 707 F.3d at 1043.

Defendant counters that this case shouldtaged on the ground that the Ninth Circuit
deferred submission on the issue of whetheediptive dialer constitutes an ATDSMarks v.
Crunch San Diego, LLQCase No. 14-56834 (9th Cir. 2016)ndang the D.C. Circuit’s decision
in ACA International v. FederaLommunications Commission, et &lg. 15-1211 (argued on
October 19, 2016)ACA Internationakoncerns a a related issmamely whether the 2003 FCC
Order and 2008 FCC Ruling whiahdicate that predictive dialecenstitute ATDSs are unlawful
on due process grounds and untier Administrative Procedure Act. (Dkt. No. 159.)

Rash Curtis does not persuaderst, defendant offers nxglanation as to why it waited
until after plaintiffs incurred the costs of fact axpert discovery to seek a stay when the Ninth
Circuit’s deferral inMarks occurred more than one year a@econd, the mere deferral of a case
does not displace the existing law on the issuehather predictive dialers constitute ATDSs.

Third, even if the FCC’s Ordeese overturned, defendant couldldtice liability if plaintiffs
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show that defendant made calls using prerecomtessages or artificial \@es which are not at
issue inACA International

Defendant further argues th€CA Internationaimplicates another issue in this case,
namely the meaning of “called party” under thePIRC While the Ninth Gicuit has not addressed
the definition of “called party” urel section 227(b)(1)(A), districtourts in this circuit have
generally rejected the “intended recipiedéfinition proffered by defendant her8ee Olney v.
Progressive Cas. In€o0.,2014 WL 294498, at *3 (S.D. Cal. 2014prdan v. Nationstar
Mortgage LLG 2014 WL 5359000, at *12 (N.D. Cal. 2014) (deising a brief history of how the
federal courts have interpreted the term “callediypdo conclude that continuing a stay would
unnecessarily delay the case). Likewise, tbar of Appeal in the Seventh and Eleventh
Circuits have held that “called party” meansrent subscriber, not “intended recipiengée
Soppet v. Enhanced Recovery Company., bZ@,F.3d 637, 643 (7th Cir. 2012)sorio v. State
Farm Bank, F.S.B2014 WL 1258023, at *7 (11th Cir. 2014). tdong about the iterpretation of
this statutory term appears ta@uere any special exp@se. The fact that numerous courts have
interpreted the term “called pgitweighs against a stay.

Accordingly, Defendant’s motion to stay the casBasiiED. Plaintiffs’ motion for
summary judgment as ttefendant’s Dialers IGRANTED and the Court holds that Rash Curtis’
Dialers constitute ATDSs withithe meaning of the TCPA.

B. Prior Express Consent

The Ninth Circuit has held that “prior expsesonsent is a complete defense to [a] TCPA
clam.” Van Patten v. Vertical Fitness Grp., LL847 F.3d 1037, 1044 (9th Cir. 2017). Defenda
argues that plaintiffs’ TCPA claims fail as a mattélaw because each plaintiff provided expres
prior consent. Plaintiffs disagree arguing thsia matter of law each pi&iff (i) did not provide
express prior consent, and/aj (evoked consent prior to raeeng certain calls. The Court
addresses the parties’ argumenith respect to each plaintiff.

1. McMillion
Defendant offers evidence that plaintdtMillion voluntarily provided her cell phone

number ending in 0589 to Marin General Hospital (“Marin General”) on several occasions. (
8
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Decl. | 3, Ex. 4; Dkt. No. 140, Declaration of M&. Ellis (“Ellis Decl.”) § 4, Ex. 5, Deposition
of Sandra McMillion (“McMillion Dep.”) at 44:615, 92:9-93, 93:16-22, 94:2-8, 94:16-18,
95:105.) The record reflects that Rash Curtis obtained McMillion’s cell phone ending in 0589
from Marin General which was defendardlgent. (Keith Decl. § 18, Ex. 3.)

Plaintiffs concede that defendant “initialhad prior express congen call McMillion.”

(Dkt. No. 151 at 6.) Accordingly, the CoBRANTSIN PART defendant’s motion for partial
summary judgment and holds that Rash Curttsgréor express consewith regard to calls
received on or prior t&ebruary 2, 2016.

However, plaintiffs assethat McMillion revoked consent drwas subsequently called by
defendant on at least two occasions, rgre February 16, 2016 and February 17, 2016.
Plaintiffs proffer Rash Curtis’ account nofles February 2, 2016, which state that McMillion
“ASKED FOR NO MORE CALLS AT ALL SHEHAS A ATTY SO | ASKED FOR HIS INFO
SHE SAID DNC [do not callME AGAIN [ AND REMOVE ALL NUMBER.” (Krivoshey Decl.
Ex. 18 at RCA000227 (capitalizationaniginal).) Further, plaintiff®offer Rash Curtis call logs
which show that McMillion’s cellphone was t&d by Global Connect on February 16, 2016 and
again on February 17, 2026(d. at RCA000227.)

> Defendant asserts that these two calls aratissue because they were “never express
listed” in plaintiffs’ complaint. (Dkt. No. 153t 6.) Defendant makes similar arguments with
regard to calls made to Adekoya and Perez wiviete not specifically listkin the complaint.
Defendant does not persuade, as the complaitgssthat defendant called McMillion, Adekoya,
and Perez “at least” on the dates specifically listed in the complaint. The complaint does not
indicate that the lists areleaustive. These additional cadlee simply new facts supporting
plaintiffs’ claims and do not constitute a new theof liability or an attempted amendmer8ee
Rezaipour v. County of Los Angel2814 WL 12674923, at *5 (C.0Cal. 2014) (considering
“new facts” at summary judgment where “the newet$ are also logically leed to those related
in the [complaint]”);McHenry v. Ford Motor Cg 269 F. 2d 18, 25 (6th Cir. 1959) (“As a genera
rule plaintiffs should be liberally allowed &@t up new facts which really are parttoé original
case.”)

® Defendant argues in passing that that it had consent to make these calls because it
received another account from Marin GeneraFebruary 15, 2016, which was associated with
McMillion. However, the record reflects thiis account was related a debt incurred on
September 2, 2015, which was six months beffée#lillion allegedly revoked consent.
Defendant makes no showing tih&tMillion’s alleged revocation of consent was limited to a
specific debt account.
9
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Defendant counters that McMillion incurrachew debt from Marin General on June 27,
2016, and never revoked consent to be called withrddgahat debt. Thidebt was referred to
Rash Curtis on December 10, 2016. Plaintiffs atbaethe filing of this lawsuit which seeks
damages and injunctive relief constitutes retioceof consent to be called by defendant in
connection withall debts. Defendant was served on June 27, 2016. The Court finds that the
service of plaintiffs’ complaingffectively revoked consent to lballed by Rash Curtis regarding
all debts which McMillion allegedly owed.

Accordingly, the CourGRANTSIN PART plaintiff's motion for patial summary judgment
with regard to calls received after February 2, 2016.

2. Adekoya

Adekoya provided her cell phone number endm§496 to Doctors Mdical Center (the
“DMC”) in San Pablo, Californiain connection with treatment administered to her minor son o
January 5, 2015. (Keith Decl. 1 23, Ex. R&A 264; Ex. 9 at RCA 265.) According to
defendant, Adekoya became indebted to the DiMé&nnection which the treatment of her son
and the DMC referred the debt to Rash Curtid.) (

Plaintiffs proffer Rash Curtis’ audio call files which reflect that Adekoya revoked conse
on April 18, 2016. During that call, Adekoya stathdt “I believe you sent something to my
mom already. | told you guys to stop called, imat you guys keep calling me . . . . | asked you
nicely to stop calling and that Idh’'t have anything that you needatthe moment but if | do []
come across it I'll definitely give you guys dlcaBut you guys are not supposed to be contactin
me.” (Dkt. No. 151-4 at 6:18-6:44.) Defendant’presentative replied & she didn't “see
where we’ve got down not to call yould( at 6:46-6:52.) Adekoya sponded that she had “been
saying that for a long time” and that another R@sltis representative “dald my job. She’s not

supposed to do that at all. That could getenminated and then how am | supposed to pay any

" Defendant argues that Adekoya'’s alleged ration applied only to her own debt and n
to a separate debt incurred by Adekoya’s mother. However, the record does not support a fi
that Adekoya’s alleged revocation of consent Waged to her own debt as her request to “stop
calling me” does not appear ambiguous or equivobabhny event, as noted above Adekoya
specifically references contact&hvregard to her mother.

10
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bill? That's not something that should bgpaning so definitely she went too farfd.(at 6:52-
7:22.) Further, plaintiffs offedefendant’s records which shalat defendant called Adekoya’s
cellphone on April 27, 2016, and again on April 28, 2014. (21.)

Defendant counters that to revat@nsent a plaintiff must “clelgrexpress his or her desire
not to receive further callsVan Patten847 F.3d at 1048 (quotirig re Rules & Regulations
Implementing the Telephone Canger Protection Act of 19980 F.C.C. Rcd. 7961, 7997 67
(July 10, 2015)). The Court havirewed the audio fil®f the April 18, 2016¢all and finds that
Adekoya “clearly express|ed] . . . herstte not to receive further callslt. Accordingly, the
CourtGRANTSIN PART plaintiff's motion for partial summary judgment as to whether defendan
had prior express consedntcall Adekoya with regard to ksreceived after April 18, 2016. By
contrast, in light of defendantisrebutted showing that Rashr@sihad express consent to call
Adekoya prior to the call quoted above, the C&RANTSIN PART defendant’s motion for
summary judgment as to calls received on or prior to April 18, 2016.

3. Perez

Perez alleges four calls wolation of the TCPA to hisell phone number ending in 5193.
(Complaint § 7.) According to defendant, nuerty Daniel Reynoso voluntarily provided a cell
phone ending in 5193 to Sutter General Hospitalfter”). (Keith Declq 26, Ex. 15.) Sutter
then provided that number to Rash Cufttigeith Decl. § 26, Ex. 15.pefendant argues that this
constitutes prior express consémtall the cell phone ending 5193 regardless of the account
holder.

Defendant does not persuadgrst, defendant concedesttihat Rash Curtis “was
attempting to reach a different individual whenalled Mr. Perez’s cell phone number,” namely

Reynoso. (Dkt. No. 71 at 3; 71-2, Ex. 6.) During deposition, Perez testifl that he had never

8 Rash Curtis offers the testimony of Eewho states that on several occasions he
voluntarily provided his cell phonmaumber ending in 5193 to Sutter. (Ellis Decl. 6, Ex. 17,
Deposition of Ignacio Perez (“Rezr Dep.”) at 49:9-24, 50:12-51:7.) However, defendant does
dispute that Perez provided this number tde8un connection with treatment which didtresult
in a debt and which was never referred to defenidaurthe purposes of debt collection. (Dkt. No.
152-7 at No. 21.)

11
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heard of Reynoso. (Perez Dep. at 46:19-25, 48:18¥%Becond, the Court reaffirms its previous

rejection of defendant’s argument:

Perez’s provision of his phone number was$ in connection with any particular
debt owed by Perez. Rather, Sutteeferred a debt account associated with
another individual. Sutter [] thenlededly forwarded to defendant that
individual’'s patient information sheet at some point, which included a cell phone
number that belonged to Perekhat sequence of eventsedmot constitute prior
express consent

(Order Granting Plaintiffs’ Motion for Class Ceitidition at 10 (emphasis supplied).) Asin
Meyer, supra “prior express consent is consémcall a particulatelephone numben connection
with a particular debthat is given before the call in question is placefide Meyer707 F.3d at
1042 (emphasis supplied). Here, it is undisptietl defendant did not call Perez “in connection
with a particular debt” owned by Perez. Rattihe calls were in connection with a debt
apparently owed by non-party Weso. Accordingly, the Cou@RANTS plaintiffs’ motion for

partial summary judgment and holds that defenticked prior express consent to call Pérez.

® Plaintiffs move to strike Exhibits 18 a@ to the declaration of Bob Keith which was
filed on January 8, 2018. (Dkt. No 140, Declamatof Bob Keith (“Bob Keith Decl.”), Exs. 18
and 19.) According to Keith, Exhibit 18 “is areenshot of an ‘ECA Advanced Trace Report™
and “does not show a phone number ending in 54®¢h is the number associated with plaintifi
Perez. Id. 1 12.) Exhibit 19 is a screenshot of &eddant’s “Edit Trackng Report’ for Daniel
Reynoso’s account.ld.  13.) Defendant argues that thesgorts show that Perez’s number wa
not skip-traced and therefore Perearoat meet the class definition.

Plaintiffs aver that these exhibits shoulddbecken pursuant to Fed. R. Civ. Pro. 37(c)(1)
because defendant failed to “provide [this] mh@tion as required by Rule 26(a).” Specifically,

plaintiffs proffer evidence that defendant reggnted on May 8, 2017, that no “ECA reports were

generated for . . . Perez.” (Dkt. No. 151, B&.) Counsel further represented on May 8, 2017,
that plaintiffs “already have everything whimy client can produde this regard.” Id.)

Defendant counters that thagports were generated for Reynoso, not for Perez. Rash
Curtis does not persuade. Theutt finds defendant’s representatithat plaintiffs “already [had]
everything that [Rash Curtis] can produce” in reig@ ECA Advanced Trace and Edit Tracking
Reports relevant to Perez’s claimsonsistent with defendanttsirrent position that Exhibits 18
and 19 “conclusively establish that Mr. PeeeZ194 number was not skip-traced.” Accordingly,
the CourtSTrIKES Exhibits 18 and 19 to th@eclaration of Bob Keith.

Plaintiffs also move to strike Exhikid which an ECA Advanced Trade Report for
plaintiff Adekoya pursuant to (ffederal Rule of Evidence 1002, (e best evidence rule, and
(i) defendant’s production of #se exhibits three days affgaintiffs deposed defendant’s
30(b)(6) witness. The Court previously warmedendant that “delaying and sandbagging tactic
would not be tolerated and would result in monetary and/or evidentiary sanctions. (Order
Granting Plaintiffs’ Motion for Class Certificaticat 9 n.9.) Accordingly, Exhibit 14 is hereby

12

UJ




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

C. Fair Debt Collection Practices Act
Under Section 1692d of the FD&Pa “debt collector may not engage in any conduct the

natural consequence of whichtésharass, oppress, or abusg person in connection with the
collection of a debt.” 15 U.S.C. § 1692d. Furthpirsuant to Sectioh692e, a “debt collector
may not use any false, deceptive, or misleadipgeisentation or means in connection with the
collection of any debt.”ld. § 1692e. The FDCPA enumerasedeen specific types of conduct
which constitute violations of Section 1692e, utthg failure to disclose during the “initial
communication with the consumer..that the debt collector &tempting to collect a debt and
that any information obtained witle used for that purpose,datine failure to disclose in
subsequent communications that the camitation is from a debt collectorfd. § 1692e(11).
The term “consumer’ means any natural person abéid or allegedly obligat to pay any debt.”
Id. § 1692a(3).
1. Section 1692d

The Court finds that plaintiffs’ Section 1692d claims fail because plaintiff fail to show t
defendant “acted with the requesfintent to annoy, abuse, barass’ in making the telephone
calls at issue.”Saltzman v. I.C. System, In2009 WL 3190359 (E.D. Mich. 2009). “Although
the term ‘harass’ is not defined in the FDCRi#e Act’s legislative history sheds light on what
abusive practices violate § 1692d: obscene @fiape language, threats of violence, telephone

calls at unreasonable hours, misrepresentafi@consumer’s legal rights, disclosing a

STRICKEN.

Finally, plaintiffs seek to eotude the testimony of Mr. Keitand Mr. Paff which indicates
that none of defendant’s Diagefcontain an active random orgeeential number generator which
can dial numbers” on the ground tim&ither is qualified as an expértthe field and, in any event,
they have not stated the basis for their opinidi®ith Decl. I 32; Dedration of Chris Paff,
(“Paff Decl.”) 1 2.) Plaintiffs do not persuades Mr. Keith serves atefendant’s Collection
Manager and Mr. Paff has servedGlection Manager and is curtgnPresident of Operations.
Both testify that through their woit Rash Curtis they are familiar with the “collection policies
and procedures used by Rash Curtis duriegéhevant time periodsjcluding the collection
communications made” to plaintiffs. (Keith De§l2; Paff Decl. { 2.) Tendeclarants’ first-hand
professional experience provides #isient basis for them to taft regarding the capabilities
and functionality of defendant’s Dialer®laintiffs’ motion in this regard IBENIED.
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consumer’s personal affairs to friends, neighborsn employer, obtaining information about a
consumer through false pretense, impersonatinioificials and attorneys, and simulating
legal proces8 Christy v. EOS CC/05 F. Supp. 2d 648, 654 (E.D. Pa. 2012) (citing S.Rep. No.
95-382, at 2; 1977 U.S.C.C.A.N. 169%96)). Several district cots have granted summary
judgment in favor of a debt collestdefendant on the ground thpdaintiffs failed to show that
defendant “placed each of its telephone caith [the] intent to . . . harass or annoylucker v.
The CBE Group In¢.710 F. Supp. 2d 1301, 1305-1306 (M.D. Fla. 204€¢; alsaChavious v.

The CAE Group2012 WL 113509, at *2 (E.D.N.Y. 2012opnes v. Rash Curti2011 WL
2050185, at *2-3 (N.D. Cal. 2011)ynch v. Nelson, Watson & AssacL.C, 2011 WL 2472588
(D. Kan. 2011)Carmen v. CBE Grouf,82 F. Supp. 2d 1223, 1232 (D. Kan. 20M/gite v.
Financial Recovery Servicdsac., 2010 WL 5209350, *3, 6 (M.D. Fla. 2010).

Here, plaintiffs’ complaint &ges that defendant called théoar (Perez), 33 (McMillion),
and 45 times (Adekoya), respectively, and that @adlls were made with He intent to annoy and
harass.” (Complaint 11 3, 5, 7, 25, 30, 36.) Tlert finds that plairiffs’ allegations are
insufficient to create a triable faetl issue at this juncte. First, the majoritpf cases cited above
involved agreaternumber of calls than plaintiffs allege hef®ee Carmery82 F. Supp. 2d at
1232 (149 calls)L.ynch 2011 WL 247588 at *2 (86 calls)pnes 2011 WL 2050185 at * 2-3 (179
calls); Waite 2010 WL 5209350, at *3, 6 (132 calls). Secquidintiffs cite “no evidence in the
record from which a reasonable trier of fact couffer that [d]efendant acted with the requisite
intentto annoy or harass in maikj the telephone calls at issu8.'Saltzman2009 WL 3190359,
at *7 (emphasis supplied). Althougtaintiffs offer evidence thahey requested Rash Curtis to
stop calling them, plaintiffs did “not seffiash Curtis] a cease and desist Ieftelispute the

amount owed, or provide evidence that [R&sintis] has acted in a manner that would be

9 The fact that McMillion was suffering from a serious illness does not establish
defendant’sntentto harass or annoy. Similarly, the méaet that defendant allegedly called
McMillion and Perez more #n once on certain days is insufficiémiestablish the intent element.

1 Even though a lawsuit waefd, virtually all of the conduat issue occurred before
Rash Curtis was served.

14




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

actionable as harassment, oppression or abdge.Further, plaintiffs present no evidence that
defendant “called [plaintiffs] immediately after [pi&ffs] hung up . . . [orkalled at odd hours.”
Arteaga v. Asset Acceptance, LIA33 F. Supp. 2d 1218, 1239 (E.D. Cal. 2010).

In light of the legislatie history of the Section 1692a¢hd district court decisions
interpreting the same, the Co@RANTSdefendant’s motion for partisummary judgment as to
plaintiffs’ claims unded5 U.S.C. § 1692d.

2. Section 1692e(11)

Defendant also argues thatstentitled to summary judgment with regard to Perez’s
FDCPA claim under Section 1692e(11) because pitsrdncede that Perez was not obligated t
pay any debt referred to defendémt collection and is thus not a “consumer” within the meanin
of the FDCPA. (Perez Dep. at 29:4-30:16.) nfdsed Section 1692e(11) applies to “consumers”
which the FDCPA defines as “any natural person obligatedlexyedly obligated to pay any
debt.”15 U.S.C. § 1692a(3). The Court finds tRarez does not qualify as a “consumer” as
defined under the FDCPA because Perez was “notaibtigon the [Rash Curtis] debt. Further,
is not the debtor’s spouse, guardiaxecutor, or administrator Christy, 905 F. Supp. 2d. at 653
(internal quotations omitted). Therefore, the C@&raNTS defendant’s motion for partial
summary judgment on Perez’s claim uniigrU.S.C. § 1692e(115.

D. Rosenthal Act

The Rosenthal Act prohibits debt collect from “(d) Causing a telephone to ring
repeatedly or continuously to annoy the persalied; or (e) Communitiag, by telephone or in
person, with the debtor with suélequency as to be unreasonadohel to constitute an harassment
to the debtor under the circumstances.” Cal. Code § 1788.11(d), (e). Under Section 1788.1
a “communication” requires “actual contactween the debt collector and the debtérapf v.

Nationwide Credit InG.2010 WL 2025323, at *4 (C.D. Cal. 2010).

12 At the hearing held on January 30, 2018,nifis’ counsel conceded that Perez could
not proceeded on his claim undér U.S.C. § 1692¢e(11)To the extent that plaintiffs seek
recovery under Section 1788.11érnd 1692d(6), the Court declinsaddress those claims as
they were never pled.
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The Court finds that Perez fails to make #iicient showing show tht defendant’s “actual
contact” was “with such frequency as to beaasonable and to constityjdnarassment to the
debtor under the circumstancell”; Cal. Civ. Code § 1788.11(e)As noted Perez alleges only
four calls. Therefore, the CoBRANTS defendant’s motion for partial summary judgment as to
the Section 1788.11(e) claimsm&intiff Perez.

By contrast, plaintiff McMillon has proffered evidence sufficig¢a establish a triable with
regard to her claim under Section 1788.11(e). Bpalty, McMillion testified that she spoke
with Rash Curtis as many as thirty times and shat obtained professional medical help to deal
with the stress which defendant’s automatets@aused her. (McMibn Dep. at 29:9-27:22,
72:7-74:19, 81:23- 82:20.) Defendamatunters that the testimony of McMillion is not credible
because it is inconsistent with Rash Curtisl oatords. Defendant does not persuade, as the
discrepancy between McMilliont®stimony and defendant’s call reds reflects a disputed issue
of material fact. Further, vather thirty instances of acluaontact are “unreasonable and []
constitute an harassment to the debtor underitbemstances” presengstriable issue.

Similarly, Adekoya proffers sufficient evidenteeestablish a triablssue as to her claim
under Section 1788.11(e). Specifigathe record reflects that defendant called Adekoya twice
per day on at least a dozen occasions, and three times on May 27, 2015. (Dkt. No. 151, Fis
Decl., Ex. 22.) Further, plaifits proffer evidence that defendant called her at work on March 1
2016, after Adekoya specifically asked defendant ndbteo, and sent a fax to her work also aft
Adekoya specifically asked defendant not to do $ob., Ex. 31 at 3:07, 7:05; Ex. 36 at 1:08,
1:30.)

Defendant’s final point thatlaintiffs’ Rosenthal Act claimdoes not persuade because
plaintiffs’ “medical debt” does not constituté¢@nsumer credit transaction” under the Rosenths
Act also fails. “Credit” is defined as the “terthat a seller gives the buyer to make the payment
that is due.” Black’s Law Dictinary (10th ed. 2004.) “Consun@edit” is defined as credit

“extended to an individual tfacilitate the purchase of consumer goods and servitdd.” Here,

13«“Consumer goods” are undefined in Black®w Dictionary, but are defined in the

Uniform Commercial Code as “gds that are used or bought for use primarily for personal,
16
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plaintiffs obtained medical services fronricais healthcare providers without immediate
payment. Stated another way, the medical proviaiosded plaintiffs “time . . . to make the
payment that is due” and theredagxtended “credit.” Finally, the medical services at issue wer
used for personal and family purposes, namelytaming the health of plaintiffs and their
families. Giving the plain meaning to the statyttarms, the transaction here falls within the
purview of “consumer credit traaction.”

Accordingly, the CourDENIES defendant’s motion for partial summary judgment as to tf

Section 1788.11(e) claim of plaintiffdcMillion and Adekoya.

E. Articlelll Standing
1. Legal Standard

The constitutional standing doioe “functions to ensur@mong other things, that the
scarce resources of the federal courts are dévotthose disputes in which the parties have a
concrete stake.Friends of the Earth, Inc. v. Laidlaw Envtl. Servs., 1828 U.S. 167, 191
(2000). This “case or controversy” requirement is jurisdictional and cannot be wéaiirgaf
L.A. v. Cty. of Kern581 F.3d 841, 845 (9th Cir. 2009). Thetpasserting federal jurisdiction
must carry the burden of establispistanding underticle 1ll. DaimlerChrysler Corp. v. Cuno
547 U.S. 332, 341 (2006).

The Supreme Court has held ttia “irreducible constitutional minimum’ of standing
consists of three elementsSpokeo, Inc. v. Robin$36 S. Ct. 1540, 1547 (201@) revisedMay
24, 2016) (quotindg.ujan v. Defenders of Wildlif&04 U.S. 555, 560 (1992)). “The plaintiff must
have (1) suffered an injury in fact, (2) thatagly traceable to thehallenged conduct of the
defendant, and (3) that is likely to be resked by a favorabjedicial decision.” Id. (citing Lujan,
504 U.S. at 560-56 Friends of the Earth528 U.S. at 180-181.) “To establish injury in fact, a
plaintiff must show that he @he suffered ‘an invasion of a legally protected interest’ that is
‘concrete and particularized’ and ‘actualimminent, not conjeatal or hypothetical.”ld. at

1548 (quotind-ujan, 504 U.S. at 560). “For an injury to bgarticularized,’ it ‘must affect the

family, or household purposes.” UCC § 9-102(23).
17
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plaintiff in a personaand individual way.”ld. (quotingLujan, 504 U.S. at 560 n.1).

“Particularization is necessary to establish injarfact, but it is nosufficient. An injury
in fact must also be ‘concreteld. “A ‘concrete’ injury must bede factg; that is, it must
actually exist.” Id. (Emphasis in original.) However, a foarete” injury need not be “tangible.”
Id. at1549. For example, intangible harm may nevéedsebe concrete whethe intangible harm
“has a close relationship to a harm that hastioadlly been regarded gsoviding a basis for a
lawsuit in English or American courtsld. at 1549. Further,Congress may ‘elevat[e] to the
status of legally cognable injuries concretele factainjuries that were previously inadequate in
law.” 1d. (quotingLujan, 504 U.S. at 578).

2. Discussion

Defendants attack plaintiffs’ Article Il stamdj with regard to plaintiffs’ claims under the

TCPA and FDCPA. The Court addresses each.
a. TCPA Claims

According to Rash Curtis, plaintiffs laskanding with regartb their TCPA claims
because plaintiffs fail to allege “injury in fact” agesult of defendanttelephone calls. (Dkt. No.
140, Defendant’'s MSJ at 32.) &jifically, defendant argues that plaintiffs’ alleged TCPA
violations are insufficient to establish an “isuan of a legally protected interest” which is
“actual” and not “conjectural or hypothetical.”

Defendant relies primarily dRomero v. Dep't Stores Nat'l Baril©9 F. Supp. 3d 1256,
1262 (S.D. Cal. 2016), which held that a TCPA atimin was insufficient tgatisfy the “concrete”

requirement of Article Ill. Dfendant does not persuade Rasnerais distinguishablé? There,

14 Further, the Court notes tHRbmerodoes not constitute binding precedent and has be
criticized by more thaa dozen district courtsSeg e.g., Abante Rooter & Plumbing, Inc. v.
Pivotal Payments, Inc2017 WL 733123, at *7 (N.D. C&017) (finding that theeasoning of
Romerowas not consistent witBpoke; DeClue v. United Consumer Fin. Servs., @017 WL
1400144, at *3 (S.D. Cal. 201 )nited States v. Dish Network L1256 F. Supp. 3d 810, 820
(C.D. lll. 2017);LaVigne v. First Cmty. Bancshares, In215 F. Supp. 3d 1138, 1147 (D.N.M.
2016) (the “draconian analysis” Blomed‘ignores theaxistence of intangible harms that have
been recognized in the legislainistory and in the case law” argpresents “an outlier in holding
that a violation of the TCPA is a bgveoceduralviolation and that some additional harm must bg
shown to establish standing”) (emphasis in origirjth v. Blue Shield of California Life &
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the court found that it wagpbssible that the recipient’s phowas not turned on or did not ring,
that the recipient did not hetire phone ring, or theecipient for whatever reason was unaware
that the call occurred.d. Here, by contrast, the recordleets that plaintiffs answered
defendant’s call§®

In any event, the Ninth Cirauspecifically recognized iBatterfieldthat the “TCPA was
enacted to ‘protect the privacyt@mests of residential telephonéscribers by placing restrictions
on unsolicited, automated tpleone calls to the home.'Satterfield v. Simon & Schuster, Inc
569 F.3d 946, 954 (9th Cir. 2009) (quoting S.Rep. No. 102-178, at 1, 2 (&@inted in1991
U.S.C.C.A.N. 1968) (internal citations omitted)). TdeterfieldCourt further stated that the
“TCPA was enacted in response to an increasingoru of consumer complaints arising from the
increased number of telemarketing calls. besumers complained that such calls are a
‘nuisance and an invasion of privacyId. The Court thus finds platiffs’ showing sufficient to
satisfy the “concrete” injury requirement of Article Il aDéNiEs defendant’s motion to for

summary judgment as to plaintiffs’ @ claims based on lack of standifig.

Health Ins. Cq.228 F. Supp. 3d 1056, 1062 (C.D. Cal. 20jLigment entered?017 WL
149798 (C.D. Cal. 2017) (agreeingthv‘those federal courthat have criticized [Romerd);
Mbazomo v. Etourandtravel, InQ016 WL 7165693 (E.D. Cal 201@¥jecting the reasoning of
Romerg; Wilkes v. CareSource Mgmt. Grp., C2016 WL 7179298, at *5 (N.D. Ind. 2016).

1In any event, as stated in this Court’s order granting plaintiff’'s motion for class
certification, it ‘does not matter whether a plafihtacks additional tangibl&@arms like wasted
time, actual annoyance, and finandaases. Congress has identified tinasolicited telephonic
contact constitutes an intangible, concrete har(@ider Granting Plaintiffs’ Motion for Class
Certification at 7-8 (quotinblghiem v. Dick's Sporting Goods, In222 F. Supp. 3d 805, 811
(C.D. Cal. 2016))see also Smith v. Microsoft Cor@012 WL 2975712, at *6 (S.D. Cal. 2012).

16 Defendant also argues that plaintiffs lacnsting because plaintiffs have not suffered &
“financial injury” as they “wee not charged for any call.” @endant’'s MSJ at 33.) This
argument fails in light o6pokeavhich held that intangible injuries can satisfy Article IlI's
standing requirements.

Further, Rash Curtis asserts that plaint#snot show that theinjuries were “fairly
traceable to the challenged conduct of themtddiat” because each plafh“voluntarily provided
his or her cell phone numbers.ld() Defendant’s challenge msore aptly addressed as an
argument that Rash Curtis is entitled to an affitice defense of prior exgss consent, not as an
attack on plaintiffs’ Article 11l standing. In any ent, as noted herein, dafitant fails to establish
as a matter of law that it is entitled to this defei@e=Section II.B,supra
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b. FDCPA Claims

Defendant argues that plaintiffs lack stamggdfor their FDCPA claims because plaintiffs
fail to allege “actual concrete harm” as a restiliefendant’s telephone calls. (Defendant's MSJ
at 32.) Rash Curtis relies primarily dfay, which held that a “violation of the FDCPA alone . . .
does not automatically amouotan injury in fact."May v. Consumer Adjustment Co., [r2017
WL 227964, at *4 (E.D. Mo. 2017.) Defendant domt persuade. As an initial mattielay is
not binding on this Court. Secgriduccessful pospokeastanding challenges to FDCPA claimg
are a small minority” and “[m]any bér recent district court opioms have also recognized that”
an FDCPA “violation, standing alone, ctea a sufficiently concrete injury.Byrne v. Oregon
One, Inc, 2017 WL 3568412 (D. Or. 2017), at *6 (citifgldheim v. Fin. Recovery Serv., Inc.
2017 WL 2821550, at *6 (S.D.N.Y027) (“[M]aking a false statement in connection with an
attempt to collect a debt is sufficient harm f@rsting purposes. In other words, a plaintiff who
receives such a misrepresentation has sufiajexy in precisely the form [8] 1692e of the
FDCPA was intended to guard against.”)dtin and internal quotation marks omittet)).
Accordingly,defendant’s motion for summary judgmemt plaintiff's FDCPA claims based on
lack of standing i©ENIED.
I
I
I

’See als@Gonzalez v. Credit Prot. Ass'n, L#017 WL 2798404, at *2 (N.D. Ill. 2017)
(“Although any actual concrete injutg either of the Plaintiffs appears to be minimal, even
bordering on invisible . . . the tyé violations of the FDCPA alleged in this case are sufficient
confer Article Il standing.”)Dunham v. Robert Crane & Assoc., LLZD17 WL 2664287, at *5
(S.D. Ind. 2017) (“[C]ourts routinely find that FDBRiolations establish concrete injuries for
standing purposes.”Balke v. Alliance One Receivables Mgmt., 18017 WL 2634653, at *3
(E.D.N.Y. 2017) (“[T]he Court findshat the Plaintiff's alleged ifare to plead facts showing an
injury beyond the statutory violations themseldegs not divest her of Constitutional standing tc
maintain this action.”)Matute v. A.A. Action Collection Co., In2017 WL 2573714, at *5 (D.
N.J. 2017)Pogorzelski v. Patenaude & Felix APED17 WL 2539782, at *5 (E.D. Wis. 2017);
Kaiser v. Cascade Capital LLLQ017 WL 2332856, at *5 (D. Or. 201'Hjll v. Accounts
Receivable Servs., LLQ016 WL 6462119, at *4 (D. Minn. 201@tating that section 1692e
establishes a right to truthful information regagdthe collection of a debt,” the violation of
which constituted “real harms andtmoerely procedural violations”Bernal v. NRA Grp., LLC
318 F.R.D. 64, 71-73 (N.D. lll. 2016) (holding tledieged violations of 88 1692e and 1692f
constitute concrete injuries sufient for Article Il standing).

20

o




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

V. CONCLUSION

For the reasons disceed above, the CouttRDERS as follows:

1. Plaintiffs’ motion for partial summary judgment@RANTED with regard to Rash
Curtis’ Dialersand the Court holds that the Deed constitute ATDSs within the
meaning of the TCPA.

2. On the issue of McMillion’s prior expss consent, defendant’s motion for partial
summary judgment IGRANTED with regard to callseceived on or prior to
February 2, 2016; plaintiffs’ motion (SRANTED as to calls after February 2, 2016.

3. With regard to Adekoya’s prior expressnsent, defendant’s motion for partial
summary judgment ISGRANTED with regard to calls received on or prior to April
18, 2016; plaintiffs’ motion I$SRANTED as to calls received after April 18, 2016.

4. Plaintiffs’ motion for partial summanudgment on the issue of prior express
consent with regard to PereZGRANTED.

5. Defendant’s motion for partial summarydgment on plaintiffSFDCPA claims is
GRANTED.

6. Defendant’s motion for partial summgungdgment on plaintiffs’ Rosenthal Act
claims isGRANTED as to plaintiff Perez andeNIED as to plaintiffs Adekoya and
McMillion.

7. Defendant’s motion to disrss plaintiffs’ TCPA and FDCPA claims for lack of

Article 11l standing iSDENIED.
This Order terminates Docket Numbers 139-140, 153, 156.

T 1SS0 ORDERED.
Dated:February 2, 201 é,,.m WS\’"
Y VONNE GONZALEZ ROGERS
UNITED STATESDISTRICT COURT JUDGE

21




