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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

Case No. 4:16-cv-03396-YGR

ORDER: (1) GRANTING IN PART, DENYING
IN PART MOTION TO ALTER JUDGMENT OR
AMEND THE JUDGMENT IN FAVOR OF

|GNACIO PEREZ, DEFENDANT; (2) DENYING MOTION TO
- REDUCE, RECONSIDER, AMEND, OR
Plaintiff, VACATE THE JUDGMENT'S
UNCONSTITUTIONALLY EXCESSIVE
V. DAMAGES; (3) DENYING MOTION TO

VACATE THE JUDGMENT AND FOR
TERMINATING SANCTIONS BASED UPON
MI1SCONDUCT OF COUNSEL, OR, IN THE
Defendant. ALTERNATIVE , FOR NEW TRIAL , OR
FURTHER RELIEF AS DETERMINED BY THE
COURT; (4) GRANTING IN PART AND
DENYING IN PART MOTION FOR AN AWARD
OF ATTORNEYS’ FEES, COSTS, AND
EXPENSES ANDSERVICE AWARD FOR THE
CLASS REPRESENTATIVE

Re: Dkt. Nos. 371, 374, 379, 414

RASH CURTIS & ASSOCIATES,

The context of this action is Wé&nown. Plaintiff Ignacio Pez brings this putative class
action against defendant Rash Curtis & Associ@tash Curtis”) alleging that defendant called
plaintiff and class members without consent, wlation of several lawsThis case arises from
Rash Curtis’ alleged violations of the (i) TelepedConsumer Protection Aet7 U.S.C. sections
227,et seq(the “TCPA"); (ii) FairDebt Collection Practices Act, 15 U.S.C. sections 1682¢eq.
(the “FDCPA”); and (iii) the Catornia Rosenthal Fair Debt Celition Practices Act, Cal. Civ.
Code sections 1788f seq. (the “Rosenthal Act”). On Sesnber 6, 2017, this Court certified the
four classes with Perez as ttlass representative, both forungtive relief pursuant to Rule
23(b)(2) and damages pursuant to Rule23(b)EdJlowing a one-week trial, a jury found in favor
of Perez and the class, and against deferitlasih Curtis, awarding ov&267 million. At the
close of trial, the Court encouragtu parties to attempt to setttee matter given the prospect of

significant post-trial work, includig appeals. Despite the sizetlod award, plaintiffs maintained
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a request for treble damages requiring additipreicial findings regarding willfulness.
Ultimately, plaintiffs withdrew tkb request. Thereafter, thefpes filed several post-judgment
motions.

For its part, defendant Rash Curtis britlyge motions, namely a motion: (1) to alter
judgment or amend the judgmit in favor of defendant (the “rtion to alter or amend”) (Dkt. No.
374); (2) to reduce, reconsidamend, or vacate the judgmasninconstitutionally excessive
damages (the “motion to recader”) (Dkt. No. 379); and (3) teacate the judgment and for
terminating sanctions based uporsaanduct of counsel, or, in thikeanative, fomew trial, or
further relief as determined by the Court (theotion to vacate”). (Dkt. No. 414.) Plaintiff Perez
brings a motion for an award aftorneys’ fee, costs, and exiges and service award for Perez
(the “motion for attorneysfees”). (Dkt. No. 371.)

Having carefully reviewed the record, theppes submitted on each motion, the parties’
oral arguments at the heags held on November 18, 2019da~ebruary 26, 2020, and for the
reasons set forth mofelly below, the CourHEREBY ORDERS as follows: (1) the motion to alter
or amend iSSRANTED IN PART andDENIED IN PART; (2) the motion to reconsiderBENIED; (3)
the motion to vacate BENIED; and (4) the motion for attorneys’ feeS3BANTED IN PART and
DENIED IN PART.

l. BACKGROUND

As the facts of the case are well-knownly the background relevant to the instant
motions are summarized as follows. Thus:

On May 13, 2019, a jury verdict was entered taath member of thdasses shall recover
from defendant the amunt of $500 per call made in vidilah of the TCPA, for an aggregate

award in favor of the classes of $267,349,000.00. (Dkt. No. 347.) While the sum is large, th

112

math was not, namely $500 for eaxftthe calls identified in the @lence presented to the jury.
In response to the Court’s order frone thench on May 13, 2019, the parties filed

proposed final judgments on May 15, 2019. (DktsN2b3, 359.) Perez proposed a form of fina|

judgment on the issuegdded by the jury, and ditbt include any then outstanding or remaining

issues to be decided. (Dkt. N\Bb9 at 1-3.) Rash Curtis submdta letter brief stating that “any
2
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judgment that could be enteredlais point in time would only bpartial, not dsposing of all
claims, and thus not final.” (Dkt. No. 353-1 at A% of that date, Peretilsmaintained that the
purported violations were willful and knowingthin the meaning of 47 U.S.C. § 227(b)(3)(C),
and Rash Curtis argued that #tatutory damage amouas applied here was unconstitutional.
(Id.) Thus, Rash Curtis requestibat “final judgment be helth abeyance while the parties
negotiate settlenme before Magistrate Hixson.”ld. at 2.)

On September 9, 2019, Perez withdrew tlagcithat defendantiolated the TCPA
“willfully or knowingly[,]” and requested that the Cougnter “final judgmentn the form that
[was] previously submitted, Doc. 359.” (Dkt.N&69 at 1.) That same day, the Court entered
Perez’s previously submitted progaisfinal judgment as the finpldgment in the case. (Dkt. No.
370.)

On September 23, 2019, Perez filed the motiorafmrneys’ fees. (Dkt. No. 371.) On
October 7, 2019, Rash Curtis filed the motiomfter or amend, and timeotion to reconsider.
(Dkt. Nos. 374, 379.) After receiving a lettaref from plaintiff on O¢ober 15, 2019, (Dkt. No.
383) the Court stayed briefing on all then-peigdmnotions, and indi¢ed that the briefing
schedule would be reset at thidbsequent status conferencédéoset the week of October 21,
2019. (Dkt. No. 384.) The Court reset the bnigffor these motions, drheard these motions,
including a motion for approval glaintiffs’ proposed notice tolass members, on November 17,
2019. (Dkt. No. 402.) At the hearing, the Coudrged Perez’'s motion for approval of plaintiffs’
proposed notice to class memberisl.) (

On January 21, 2020, Rash Curtis filed thdiamoto vacate which the Court heard on
February 26, 2020. (Dkt. No. 414, 422.)

I. ANALYSIS

A. Motions to Alter Judgment or Amend the Judgment Under Fed. R. Civ. P. 59
and 60 (Dkt. No. 374)

Under Rule 59(e), “a motion &lter or amend a judgment muin filed no later than 28
days after the entry of the judgmt.” Fed. R. Civ. P. 59(e). wotion to amend a judgment unde

Rule 59(e) is appropriate“(1) the motion is necessary to cactenanifest errorsf law or fact
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upon which the judgment is baség) the moving party presemgwly discovered or previously
unavailable evidence; (3) the motismecessary to prevent manifagustice; or (4) there is an
intervening change ioontrolling law.”Turner v. Burlington Northern Santa Fe R. C238 F.3d
1058, 1063 (9th Cir. 2003) (inteal quotation marks omitted).

Under Rule 60(b), “a court maglieve a party or its legaépresentative from a final
judgment order, or proceeding filve following reasons: (1) mistakeadvertence, surprise, or
excusable neglect; (2) newly discovered evidence that, within reasonable diligence, could ng
been discovered in time to mofa a new trial under Rule 59(k(8) fraud (whether previously

called intrinsic or extrinsi¢)misrepresentation, anisconduct by an opposing party; (4) the

judgment is void; (5) the judgmehés been satisfied, released, or discharged; it is based on an

earlier judgment that has beesversed or vacated; or applgiit prospectively is no longer
equitable; or (6) any other reason thatifies relief.” Fed. R. Civ. P. 60(b).

The parties’ briefing identifie®ur issues, namely whethéf’) Rash Curtis meets the
standards for altering or amendithe final judgment2) the judgmenttould be amended to
reflect that Rash Curtis preval®n the TCPA claim for willful advor knowing vioations and on
the request for injunctive relief3) the judgment shodilbe amended to reflect the claims on
which Rash Curtis prevailed tite summary judgment stageid (4) the judgment should be
amended to state that any residue of the classages award which amet claimed by a member
of the class is released back to defenddie Court addresses each in turn below.

1. Whether the Appropriate Standards Are Met

Rash Curtis avers thatehudgment should be amended under Federal Rules of Civil
Procedure 50, 52, 59, and 60. Quotitijer v. Transam Press, Inc709 F.2d 524, 527 (9th Cir.
1983), Rash Curtis contends thiaentifying the applicable Ruls not essentiak post-judgment
motion’s ‘nomenclature is not atrolling.” (Dkt. 374 at 7.) Miller further provides that “[t]he
court will construe it, however ssdl, to be the type pper for the relief rguested.” 709 F.2d at
527. See also Gonzales v. City of Antipblo. 14-cv-04728-KAW, 2015 WL 8293834, at *1
(N.D. Cal. Dec. 15, 2015) (“The moving partglssignation of any such motion [by which to

obtain post-judgment relief] is notmiwolling.”). Perez disputehat any of the standards to
4
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amend have been satisfied under Rules 50, 52, 59, and 60.

Perez’s arguments do not fully persuade. TherCagrees that Rash Curtis does not mes
the standards under Rules 50 or 52. First, Rula)Bf) permits a party tmove for judgment as a
matter of law “at any time before the case isnsitifed to a jury,” and Re 50(b) permits a party
whose motion for judgment as a matter of lavswanied to “file a renewed motion” after the
judgment. Fed. R. Civ. P. 50. Here, Rash Cditisnot make a motion under Rule 50 before thg
case was submitted to the jury,thecs rule is inapplicable.

Second, Rule 52 applies “[i]n action tried on the facts withoatjury or with an advisory
jury.” Fed. R. Civ. P. 52(a)(1). Here, theresnajury trial, and thisule is not otherwise
applicable.

However, the Court finds that Rash Cursippropriately advancing arguments under
Rules 59 and 60. Rash Curtis argues thaCthet erred in enterinthe form of judgment
proposed by plaintiff and abs counsel in May 2019SdeDkt. No. 379 at 2 (“Court’s final
judgment . . . fails to entgudgment in favor of Reh Curtis . . . .”), 3 Court’s final judgment . . .
fails to address . . . injunctive relief . . . .”), @l§stantively same); DkNo. 396 at 5 (“[T]he relief
requested is proper under the Federal Rulssicpiand a far and accurate record of the
adjudications requires a correct, compldtedl| judgment.”); 9 (“Rash Curtis didot consent, was
not given “notice,” and hado opportunity to respond to Prdiff's September 9, 2019 letter
before the Court entered a purportigakl’ judgment later that same day.” (emphasis original)).)
In other words, Rash Curtis is arguing eithext tihe “motion is necessary to correct manifest
errors of law or fact,” “the man is necessary to prevent mi@st injustice,” and to correct
mistakes resulting from using plaintiff's propodedn of judgment. As discussed at the
November 18, 2019 hearing, the Court admiés therred in accepting the proposed final
judgment form from Perez, without awaitingp@rmitting any response from Rash Curtis, despil
the Court’s routine practice to the contrary.kiNo. 406 at 5.) The Court’s admission, coupled
with Rash Curtis’ argumentplainly satisfies the standardgsquired by Rules 59 and 60. Thus,

the Court finds that this motion is@opriately brought under Rules 59 and 60.

L
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2. Amendments Regarding Claims for Wilful and/or Knowing Violations
and Injunctive Relief

Rash Curtis requests to amend the final judyrte@reflect that Rez withdrew his claim
that Rash Curtis willfully and knowingly viated the TCPA, and withdrew his request for
injunctive relief. Citing to Federal Rule of Cirocedure 41(b), Rash Curtis asserts that Pere
withdrawal of the willful and knowig claim and of the request fojunctive relief “operates as an
adjudication on the merits.” Ras€lurtis further avers that Perd not put forth any affirmative
evidence at trial that he or the class was entibiedjunctive relief, that Rash Curtis’ evidence at
trial demonstrated that it stoppesing the same dialing platforiand that the last call to the
named plaintiff was the call where BPerasked defendant to stop calling.

Perez opposes these requests. CHalls Canyon Preservation Council v. U.S. Forest
Service 403 F.3d 683, 689 (9th Cir. 2005), Perez contéimaisa plaintiff's wthdrawal of a claim
is treated as a motion to amend ¢henplaint to remove that clainPerez further concedes that hq
abandoned the request for injunctive relief priotri@, (Dkt. No. 395 a¥) but avers that the
Court should not make a merits determination on the issue of timetive relief, as it was not the
subject of trial, and there was no verdict @aming the new dialer used by Rash Curtis.

Perez’s argument as to thdlful and knowing claim do not persuade. As indicated on tf
record, the Court’s acceptanceR#rez’s proposed form of judgment was in error, and in no wa|
reflected the Court’s granting of Perez’s witénal of his willful and knowing claim through
amendment of the operative complaiihdeed, the Court never made a “good cause”
determination, one way or the othteramend the pleadings pretri@ee Johnson v. Mammoth
Recreations, In¢975 F.2d 604, 609 (9th Cir. 1992) (“RW6(b)’'s ‘good cause’ standard
primarily considers the diligence of the party seeking amendmexeidiermeyer v. Caldwell
718 F. App’x 485, 488 (9th Cir. 2017) (“Moreoverhen a party seeks to amend a pleading afte
the pretrial scheduling order’s deadline for adieg the pleadings hag@red, the moving party
must satisfy the good caustandard of Federal Rule of @iProcedure 16(b)(4), which provides
that a schedule may modified only for good caarse with the judge’s consent, rather than the
liberal standard of Federal Rule of Civil Proaesl15(a).” (internal quotsn marks omitted)).

Having not made such a ruling, t@eurt declines to do so herelhus, the Court dismisses with
6
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prejudice Count | for b willful and knowing violation of the TCPA.

Regarding the withdrawal of the requestifgunctive relief, Rash Curtis’ arguments do
not persuade. Here, the request for injunctiliefryas not a separatdaim in the operative
complaint, but one of several remedies reqebly plaintiff and thelass based on the four
claims. GeeDkt. No. 1 at 17.) Rash Curtis cites agthority demonstrating the appropriateness
of amending the judgment to incluttee disposition of such a remedy.

Accordingly, the Court: (1RANTS Rash Curtis’ request to amend the judgment to refle
the dismissal with prejucde of Count I, the willful and/dknowing violations of the TCPA clairh;
and (2)DeNIes Rash Curtis’ request to amend the fipalgment with regard to Perez’s request
for injunctive relief. Thus, tfinal judgment shall be amendedreflect that Count I, the
knowing and/or willful violaion of the TCPA claim i®I1SMISSED WITH PREJUDICE.

3. Amendment Regarding Claims atthe Summary Judgment Stage

Rash Curtis requests to amend the final jadgt to reflect that it succeeded at summary
judgment on the claimsrought under 15 U.S.C. § 1662 segand Cal. Civ. Code. 88 1788.11(d
and (e). Rash Curtis highlights that the fdmal judgment submittedy Perez only related to
the jury verdict, and did not inalle past holdings in this cagecluding from the order granting
partial summary judgment iRash Curtis’ favor.

Perez opposes Rash Curtis’ request to amengittgment to refledRash Curtis’ success
at summary judgment. Perez avirat there is no need to al@ramend the judgment to include
defendant’s victory on those aias for partial summary judgmebecause “[o]rders granting
partial summary judgmenteainterlocutory orders that mergearthe final judgment.” (Dkt. 395
at 8-9 (citingAm. Ironworks & Erectors, Inc. v. N. Am. Const. Cpgd8 F.3d 892, 897 (9th Cir.
2001) (“[N]nterlocutory ordes . . . merge into that final judgment.Worldwide Church of God v.
Philadelphia Church of God, Inc227 F.3d 1110, 1114 (9th Cir. 2000) (noting that prior

! To the extent that Rash Curtis isjuesting to amend the judgment to reflect an
adjudication on the merits beyond a dissal with prejudice, the CouDENIES that request. Rash
Curtis cites to no authority providing that anyitpibeyond a dismissal with prejudice is warrante
in this instance.
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interlocutory orders are “mergéato the final judgment”).)

Perez’'s arguments do not persuaé@st, Perez’s cited authority is inapposite, where su¢

authority concerns the apalability of issues raggl in the district coar Second, Perez does not
articulate any specific harm or compelling @asgainst permitting tremendment, especially
where it would accurately reflect the dispositionssues and claims decided earlier in the case.

Accordingly, the CourGRANTS Rash Curtis’ request: the finmdgment shall be amended

to reflect that Rash Curtis succeeded at samgrjudgment on the claims brought under 15 U.S.C.

§ 1692et. segand Cal. Civ. Code. 8§ 1788.11(d) and (e).
4. Amendment Regarding Residual Clause

Rash Curtis requests to amend the final judgne state that “angesidue of the class
damages award which is not distributed to a mamolb the classes releases back to Defendant
Rash Curtis.” In support, Rash Curtis citesititzman v. Turza828 F.3d 606, 608 (7th Cir.
2016), an opinion where the Seventh Circuit liblt TCPA lawsuits do not create a common-
fund, and, ultimately, affirmed the district court decision that the surplus or residue returns to
defendant.ld. at 609 (“The district judge’s decision thaaty surplus goes back to Turza cannot
called either a legal blunder or an abuse stdition.”). Becausef the significance of
Holtzman the Court requested that Perez addresssie of reversion imCPA cases, and the
Holtzmandecision specifically, in his reply in spgrt of his motion for attorneys’ feesSdeDkt.
Nos. 405, 409, 411.)

Having reviewed the parties’ briefing, RaShrtis’ arguments do not persuade given the
binding precedent of Ninth Circuatuthority. First, Ninth Circuiduthority indicées that common
funds are created undemdlar statutory regimes that providigscrete monetary penalties per
violation. See Six (6) Mexican Workers v. Arizona Citrus Gron@d4 F.2d 1301, 1311 (9th Cir.
1990) (holding the “district court dinot abuse its discretion by cdlting attorneys’ fees as a
percentage of the total fund” in a similar statytagime where discreteolations totaled either
$250 or $500).Holtzmanand its progeny do nabntrol.

Second, district courts in thegrcuit uniformly tieat TCPA class settlements as creating

common funds.See, e.g., Pimental v. Google InCase No. 4:11-cv-02585-YGR, 2013 WL
8

the
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12177158, at *3 (N.D. Cal. June 26, 2013) (aware@itigrney’s fees of 25% of the “common
fund” in TCPA class settlement); Settlent Approval Order and Final Judgmafhfst vCal.
Serv. Bureau, In¢Case No. 4:16-cv-03124-YGR, DRio. 128 (N.D. Cal. Jan. 23, 2019)
(awarding attorney’s fees of 33.33% of the coonnfund in TCPA class settlement). Further,
courts within the Ninth Circuit treat TCPA class settlemastsommon funds even where the
settlements are claims-made (provide for reversin back to defendawnf unused funds) or
provide forcy pres See, e.g., Dakota Med., Inc. v. RehabCare Grp., Na. 1:14-cv-02081-
DAD-BAM, 2017 WL 4180497, at *7-8, 14 (E.D. C&ept. 21, 2017) (awarding 33.33% as
attorney’s fees in TCPA clasgttlement, while noting thatwas not known whether there would
be undistributed funds or the need dgrpresuntil after distribution)Hageman v. AT&T Mobility
LLC, Case No. CV 13-50-BLG-RWA, 2015 WA855925, at *3-4 (D. Mont. Feb. 11, 2015)
(awarding $15 million in attorneyfees in TCPA class settlemte‘under the common fund” rule,
while noting that approximately $5 mdh of the fund will be distributedy pre$; Vandervort v.
Balboa Capital Corp.8 F. Supp. 3d 1200, 1210 (C.D. Cal. 20@yarding 33.33% as attorney’s
fees in a TCPA clans-made settlement).

Third, in the Ninth Circuit, it ian abuse of discretion to baa#orney’s fees “on the class
members’ claims against thend rather than on a percentadehe entire fund or on the
lodestar.”See Williams WIGM-Pathe Commc'ns Cdl29 F.3d 1026, 1027 (9th Cir. 1997);
Young v. Polo Retail, LLONo. C-02-04546 VRW, 2007 WL 951821, at *8 (N.D. Cal. Mar. 28,
2007) (“The fact that the class wi#cover about half of the totaltdement gives the court pause.
The Ninth Circuit, however, bac®nsideration of the class’s adtvacovery in assessing the fee
award, drawing on an expansive readingBudingd.”) (citing Williams, 129 F.3d at 1026)See
also Six Mexican Worker804 F.2d at 1311 (“The Supreme Courd btated that attorneys’ fees
sought under a common fund theory should be as$agsenst every classembers’ share, not
just the claiming members.” (citingoeing Co. v. Van Gement44 U.S. 472, 480 (1980))).

Accordingly, the CourDENIES Rash Curtis’ request to amend the final judgment to
include a residue statement which would contrattiietcommon fund created in this TCPA action.

Thus, in light of the foregoing, the CO@RANTS IN PART andDENIES IN PART Rash Curtis’
9
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motion to amend or alter.

B. Motion to Reduce, Reconsider, Amend, or Vacate the Judgment’s
Unconstitutionally Excessive Damages (Dkt. No. 379)

Rash Curtis’ motion to overturn or reduce the damages verdict raises three issues, ngmel:

whether: (1) the “law of # case” bars Rash Curtis froaising arguments about the
unconstitutionality of the TCPA applied here; (2) the awardsgatutorily excessive; and (3) the
award is unconstitutionally excessive. The Court addresses each in turn below.
1. Whether “Law of the Case” Bars Rash Curtis’ Arguments

Perez contends that Rash Curtis’ arguments as to the constitutionality of the award are
barred by “law of the case.” Rash Curtis disagrees.

By way of background, in general, the “lawtbé case” doctrine samore applicability
and force when an earlier decisiordexided by the appellate couBee Ischay v. Barnhar383
F. Supp. 2d 1199, 1214 (C.D. Cal. 2005) (“Under'ldne of the case’ doctrine, ‘a court is
generally precluded from rensidering an issue that has athgdeen decided by the same court,
or a higher court in thiglentical case.” (quotinghomas v. Bible983 F.2d 152, 154 (9th Cir.
1993))). See also id(“[T]he impact of the doctrinwiill vary, depending upon judicial
perspective: ‘The legal effeof the law of the case dependgson whether the earlier ruling was
made by a trial court or an appellate court. Alings of a trial court areubject to revision at any
time before the entry of judgment. A trial court nmeg, however, reconsidex question decided
by an appellate court.” (quotingnited States v. HouseB04 F.2d 565, 567 (9th Cir. 1986)
(emphasis original)). The doctrine commonly “asigethe context of a single court adhering to
its own rulings,” and in “such a situation, the doctrine does not cdesitimitation on the
court’'s power.” Magnesystems, Inc. v. Nikken, 233 F. Supp. 944, 949 (C.D. Cal. 1996)
(internal quotation marks omittedyBecause a court has the inh@rpower to alter its own prior
rulings, the doctrine is meregn expression of good sense anske judicial practice.”ld.
(internal quotatbtn marks omitted).

Here, for the first time, Rdn Curtis is bringing aas appliedchallenge to the damages

award. Previously, Rash Curtis brought sevia@hl attacks as to the general constitutionality of

10
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the statute and the then-pntial damages awardS€eDkt. No. 81 at 13, 14 n.13 (Order Granting
Plaintiffs’ Motion for Class Ceiffication, discussing defendantsguments regarding the facial
constitutionality of damages und&atute); Dkt. No. 344 at 3-4, 6di@ndant’s trial brief, raising
facial constitutional arguments).) While theresane overlap as todke arguments, the Court
cannot conclude that Rash Cuhiss already raised an as applahallenge such that it is now
barred by the “law ofhe case” doctrine.

Moreover, Rash Curtis’ as applied challengappropriate for consetation at this point
with the motion to reconsider given that dansageuld not have been fixed prior to the jury
verdict or entry of judgmentSee Bateman v. Am. Multi-Cinema, Ji&23 F.3d 708, 723 (9th Cir.
2010) (holding that it is “not apppriate to evaluate the excassiess of the award” prior to
knowing the amount of damages or who will miditely claim the benefit of any damagg2);
Global Comm., Inc. v. Protus IPS®o. CV 06-00566 DDP (AJWx), 2008 WL 11335051, at *9
(C.D. Cal. Jan. 14, 2008) (“The Court finds ttie question of exces® damages [under the
TCPA] will be ripe for adjudication after issuanafea verdict . . . . A due process challenge to
excessive damages may besea post-trial.(internal citations omitted)).

Accordingly, the Court concludes that Rasht@uarguments as to the constitutionality of
the award are not barred by thawl of the case” doctrine.

2. Statutory Excessiveness of the Award

Rash Curtis avers that tistass award in this actionapproximately $267 million — is
statutorily excessive. Rash Curtis requesds titne Court therefore decrease the award.

The TCPA unambiguously provides: “A persoreatity may, if otherwise permitted by
the laws or rules of court of a Stabring in an appropriate courttbiat State . . . (B) an action to
recover for actual monetary loss from such a vimhabr to receive $500 in damages for each su
violation, whichever is greater. ..” 47 U.S.C. § 227(b)(3)(Rgmphasis supplied). The phrase
unambiguously provides for an amd of actual monetary loss, as a baseline, $500 for each
violation, i.e. “whictever is greater.”

Rash Curtis requests that the Court follb@xas v. Am. Blastfax, Ind.64 F. Supp. 2d

892, 900 (W.D. Tex. 2001), in construing the abowglemge to mean that the award provides “up

11
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to” $500 in award, and not necessarily $500 for eaglation. Instead of relying on the express
statutory language, Rash Curtigwests that the Court emplayots of statutory construction to
ignore the plain words of the stié¢, and instead interpret the abe as being a cap on damages,
instead of a requirement thiiey be no less than $500.

Rash Curtis’ arguments do not persuade.t,Ring statutory langgg of the TCPA is
unambiguous. Nothing in the language suggestdhibalamage amount was meant to be read ¢
“up to” $500 as Rash Curtis Btastfaxsuggests.

Second, no district court in this circwoit the Ninth Circuitapprovingly cite tdlastfax
See Lo v. Oxnard European Motors, LIKICV1009 JLS (MDD), 2011 WL 6300050, at *6, n.2
(S.D. Cal. Dec. 15, 2011) (prelinary approving class action settlemebut declining to address
arguments citing t8lastfax“whether the TCPA should betarpreted to require $500 per
violation or ‘up to’ $500 per viol&n”). Indeed, courts in thigistrict are clear that the TCPA
statute means what is meanthat each violation is $50(ee, e.gDrew v. LexingtonNo. 16-
cv-00200-LB, 2016 WL 9185292, at *11 (N.D. Caud\ 11, 2016) (“The TCPA provides for a
statutory minimum o$500 per violation.”)Heidorn v. BDD Mktg. & Mgmt. Co., LLE-13-
00229 JCS, 2013 WL 6571629, at *16 (N.D. Cal. AL@.2013) (“[The TCPA] sets a floor for
statutory damages of $500 per violation.”).

Third, other authority relied upon by Rash @&im the motion taeconsider rejects
Blastfaxs statutory interpretationSee Golan v. Veritas Entm't, L|.€:14CV00069 ERW, 2017
WL 3923162, at *2 (E.D. Mo. Sept. 7, 201750lan ') (“The Court will not apply the reasoning
of American Blastfaxo this case. The TCPA statute clgatates the damages are $500 per
violation for violations usingqutomated telephenequipment.”’aff'd, Golan v. FreeEats.com,
Inc., 930 F.3d 950, 962 (8th Cir. 2019§0lan 11”) (“[W]e agree with tle Golans that nothing in
the relevant provisions itself — wah provides for recovery of ‘agal monetary loss’ or ‘$500 in
damages’ per violation, whichevergseater — allows for a reductiof statutory damages . . . . As
they correctly argue, ‘$500 means $500.Upited States v. Dish Network LL256 F. Supp. 3d
810, 951 (C.D. lll. 2017) Pish Networkl) (“Dish argues that th€ourt should interpret the

TCPA to allow an award ‘up to’ $500 per violation . . . . At least one district court has accepts
12
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this argument . . . . This Court respectfully digsgr. . . . The Court musbnor this language.”).

Accordingly, the CourDENIES the motion to reconsider @ahe ground that the award is
statutorily excessive.

3. Unconstitutional Excessiveness of the Award

Rash Curtis avers that the class’ apprately $267 million awat is unconstitutionally
excessive. Specifically, Rash Curtis contendsttimamount is so grsly excessive as to its
conduct and to its ability to pdkat it violates due process,dathat the Court should therefore
reduce the per violation aunt to a lesser amount.

Rash Curtis’ arguments do not persuade. Kashis does not ideifly any — and the Court
can find none — Ninth Circuit authority on how atdct court should redie damages that are
found to be unconstitutionally exceasi In a prior case, the Nin@ircuit recognized that “[a]
statutorily prescribed penalty violates due prsagghts ‘only where the palty prescribed is so
severe and oppressive as to be whoisproportioned to the offense and obviously
unreasonable.”United States v. Citri®72 F.2d 1044, 1051 (9th Cir. 1992) (quotBtgLouis,
Iron Mt. & S. Ry. Co. v. William251 U.S. 63, 66-67 (1919)). However, the Ninth Circuit
reserved judgment on whether a “district couryrba entitled to reduce the award if it is
unconstitutionally excessive Bateman623 F.3d at 723 (non-TCPA case). No further authority
— from the Ninth Circuit or reasarg from district courts in 1B circuit — have since been
promulgated.

Rash Curtis’ out of circuiauthority — showing instancegere an imposed statutory
damage amount is lowered — are faltyjuaapposite and do not persuadgee Golan,12017 WL
3923162, at *2-4 (reducing damages from $1.6 billion torfiBon to reflect “theseverity of the
offense, a six-day telemating campaign which place&d2 million telephone calls”)Golan Il,

930 F.3d at 962-63 (Eighth Circuit affirming, and further noting dedé¢ndant “plausibly believed
it was not violating the TCPA” as it “had priorregent to call the recipnts” with regards to
certain issuesMaryland v. Universal Elections, In862 F. Supp. 2d 457, 466 (D. Md. 2012)
(reducing TCPA award from over a huadmillion dollars to jusbver $10 million aplaintiff's

request, but court further redagiaward to $1 million, and notingathit did so without ruling or
13
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“suggesting that a $10 million awarduld necessarily be unconstitutionalDish Network | 256
F. Supp. 3d at 952, 982-83 (holding that $8.1 biltloilar award is excessive and violates due
process, and that a statytalamages of $280,000,000, representing approximately 20% of afte
tax profits for 2016, is appropriagad constitutionally proportiote, reasonable and consistent
with due process).

Rash Curtis argues that using these casdmnchmark, the Court should impose $1 per
violation instead 0$500 per violation. eeDkt. No. 397 at 15-16 (“Rash Curtis submits the
Court should reduce the damages ntbemn the district courts iDish Network($17 per violation)
or Golan($10 per violation) olUniversal Electiong$9 per total call). Diendant recognizes that
the reduction iBlastfax(to 7 cents per violationjay have been on the fand of the spectrum of
reductions. Defendant therefgreposes a middle-ground approachvhich this Court would
impose $1 in damages for each proven viotatfor an aggregate award of $534,698.”).)

Rash Curtis’ authority and its requelst not persuade. First, except ish Network |
which considered the net profits of one yeatsmeduction of the damag@mount, none of these
cases contain any methodology for how a distiaetrt is to reduce an alleged unconstitutionally

excessive damages amount. Instead, each caseaibitvarily reduced # damages amount to a

lower number without any well-reasoned analysis. The Court therefore declines to follow thig

approactt.

Second, the after-tax profitethodology utilized iDish Network I the only case
providinganymethodology — has since been recerglersed by the Seventh CircuitUmited
States v. Dish Network, L.L.CG:; F.3d. ---, 2020 WL 1471844 (7th Cir. Mar. 26, 202@igh
Network II'). In Dish Network 1) the Seventh Circuit instructed cgmand that the district court

in determining a constitutionalmge of damages “is to start frdmarm rather than wealth, then

2 The Court further highlightthe arbitrary naturef Rash Curtis’ request: based on the
record, the judgment per-clasember is roughly $6,614, which sugtgethat each class member
is receiving approximately 13ates the statutory damage amoah$500 per violation under the
TCPA. Based on Rash Curtis’ rexgt that each vioteon be reduced to $&ach class member’'s
recovery would go from $6,614 to@pximately $13. The Court sers basis — absent clear and
guiding methodology for which there is none —reducing the statutoryamages award more
than 99%.

14
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add an appropriate multiplier, aftédne fashion of the antitrust laws (treble damages) or admiralty
(double damages), to reflect tfaet that many violations amot caught and penalizedd. at *8.
See also idat *7-8 (“The Telephone Coumer Protection Act does nioiclude a provision that a
court should consider a violaterability to pay . . . . Norm§t the legal system bases civil
damages and penalties on harm done, not odepth of the wrongdoerjsocket.”) However,
even if the Court were to follo@ish Network IJ non-binding precedent on the Court, Rash Curtis
makes no showing — only an arbiraequest to base each violatiom $1 — as to the actual harm
suffered by plaintiff and the clags be used in lieu of the TRA statutory amount of $500. The
Court therefore declines to follolish Network I

The Court rejects these benchmarks and eeeauthority for thre additional reasons.
First, to the extent that Rash Curtis argues @ongress lacked a matial basis in enacting the
TCPA, Meyer v. Portfolio Recovery Assoc., LIXD7 F.3d 1036 (9th Cir. 2012) would suggest
otherwise. IrMeyer,the Ninth Circuit analyzed an “agjalied due process challenge to the
TCPA.” Id. at 1045. The Ninth Circuit noted that the pmbypenterested identi@d is its “interest
in conducting a debt collection business—an econamecest,” and thafw]here a fundamental
right is not implicated . . government action need only havaigonal basis to be upheld against p
substantive due process attatka statute is not arbitrary, bumhplements a means of achieving g
legitimate governmental end, it satisfies due procesbk.(internal quotatiomnarks omitted).
“Here, Congress had several goals when it passed the TCPA, including prohibiting the use of
automatic telephone dialing systet® communicate with otheby telephone in a manner that
invades privacy.”’ld. Therefore, “[p]rohibiting the use alutomatic dialers to call cellular
telephones without express praonsent is a rational meansauhieving this objective.’ld.
Thus, theMeyerdecision would suggest that the Casrbound by the Ninth Circuit's conclusion

that Congress had a valid and rationale reasenacting the TCPA tluding its statutorily

3 Moreover, even if the Court were to undés a similar @ér-tax profit methodology as
articulated inDish Network | there is nothing in the recotidat would permit the Court in
reaching an answer. Unlike Bish Network | Rash Curtis did not offeany evidence as to its
after-tax profits during the timgeriod of the violations. Thughe Court cannot and does not
follow this now reversed methodology.

15
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imposed damages to detenmmunications invading privacy.

Second, other courts that have considerkdther a specific TCPA class award is
unconstitutionally excessive hakgjected such argumentsSee Phillips Randolph Enterprises,
LLC v. Rice FieldsNo. 06 C 4968, 2007 WL 129052, at *3 (NID.Jan. 11, 2007) (holding that
argument regarding potential damages from TCRAschction resulting fftrippling numbers” is
a “nonstarter” because of the purpose of thaistah combatting unsolicited transmissions, that
the “statute accomplishes that purpose by mattiagoractice prohibitively expensive, which is
acceptable means of accomplishihg statute’s goal of deterrericand “the Due Process clause
of the Fifth Amendment does not impose upon Casgyesn obligation to make illegal behavior
affordable, particularly for multiple violations”ltalia Foods, Inc. vMarinov Enterprises07 C
2494, 2007 WL 4117626, at *4 (N.D. Ill. Nov. 16, 20Q@plding that TCPAstatutory damages
do not constitute excessive fger violate due processkee also Dish Network, 2020 WL
1471844, at *7 (noting that the aggadg total damages award, includingm TCPA statute, is “a
huge number, but it is not possiliteevaluate it separately frometipenalty per violation, which is
a normal number for antentional wrong”).

Third, on a total absolute numerical amoung, TICPA award in this matter is not the
highest imposed by a district countthis circuit last year, suggesg that the amount here is not
unconstitutionally excessivesee Wakefield v. ViSalus, In8:15-cv-01857-Sl, 2019 WL
2578082, at *1 (D. Ore. June 24, 2019\fter three days of triathe jury retured a verdict
finding that Defendant placed four violatigalls to Plaintiff Lori Wakefield and 1,850,436
violative calls to the other class membeffie statutory minimum damages under the TCPA is
$500 per call. Therefore, the minimum staty damages awatdtals $925,220,000.").

Thus, in light of: (1) that the Ninth Circuitas found that Congress had a rational basis i
enacting the TCPA in combatting invasions af@cy in communicationg?2) the generally large
awards generated in TCPA casasgl (3) the facts specifically here where the harm occurred o
a multi-year period t@aling more than 500,000 telephone salithout express consent, the
amount here cannot be said todither “so severe and oppressaseto be wholly disproportioned

to the offense and obviously unreaable,” or that such an awaneuld violate the statute’s goal
16
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of deterring the busiss practice at issue. The Cousrdfore concludes that the damages
awarded here under the TCPAtsitory framework are not unconstitutionally excessive.

Finally, to the extent that Rash Curtis argtieat the award is uanstitutionally excessive
under the constitutional guideposts precluding gyosstessive punishments, such an argument
foreclosed by the Court’s previous rulingghmns matter. Rash Curtis “acknowledges that, in
granting class certification in 201fhis Court concluded tha$fate Farm Mutual Automobile Ins.
Co. v.]Campbelland BMW of N. Am., Inc. ¥Gorewere inapplicable because they involved
punitive, rather than statutory damages. (Dki. 397 at 14 (citing Dkt. No. 81 (Order Granting
Plaintiffs’ Motion for Class Ceffication) at 14, n.13).) Degp this acknowledgement, Rash
Curtis again cites to the same authority to athaéthe award is uncatitsitional as a grossly
excessive punishment. Rash Curtis provides centeauthority to causedlCourt to revisit its
prior holding, and the Courtéhefore declines to do so.

The Court and the parties in this case reamthat the damages award in this case is
significant. That the statute cdukad to such a result is notgusing and evidences the fervor
with which the United States Congress was attemgo regulate the use of autodialers for non-
consensual calls. Unquestionably, cases sutlieae plead for settlement. However, the
unilateral slashing of an award doot only ignore the plain woraé the statute, the task is
devoid of objectivity. Rash Curtis’ requekat the award be reded from $267 million to
$534,698 begs the question: whyhat amounfair or constitutional?Why is $1.5 million not
more fair? Or $15 million? Or $150 million? Atartain point it becomeso big to collect. We
still know not where that threshold is, noitithe Court’s province tgpeculate. However,
“[slJomeone whose maximum penalty reachesrttesosphere only because the number of
violations reaches the stratosphean’t complain laout the consequencesits own extensive
misconduct.” Dish Network 1) 2020 WL 1471844 at *7.

Accordingly, the CourDENIES that the award is unconstitatially excessive. Thus, in

light of the foregoing, the CouBENIES the motion to reconsider.

17
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C. Motion to Vacate the Judgment and~or Terminating Sanctions Based Upon
Misconduct of Counsel, or in the Alernative, For New Trial, or in the
Alternative, Further Relief as Detemined by the Court (Dkt. No. 414)

Rash Curtis’ motion to vacate requests thatCourt issue an order setting aside the
judgment and terminating the case in Rashi€uavor; or, altenatively, issue an order granting
a new trial; or, alternatively, isewan order vacating the judgmemd granting further relief as
deemed appropriate by the Court pursuant to B@land the Court’s inlnent authority pursuant
to Chambers v. NASCO, In&01 U.S. 32, 43-45, 57 (1991).

Under Fed. R. Civ. P. 60(b), “a court may reéievparty or its legal representative from a
final jJudgment order, or proceeding for the follogireasons: (1) mistake, inadvertence, surprisg
or excusable neglect; (2) newlysdovered evidence that, withi@asonable diligence, could not
have been discovered in time to movedorew trial under Rule 58); (3) fraud (whether
previously called intrinsic or extrinsic), mépresentation, or misconcitby an opposing party;

(4) the judgment is void; (5) thedgment has been satisfied, rekdsor discharged; it is based o
an earlier judgment that sidbeen reversed or vacated; or applying it prospectively is no longer
equitable; or (6) any otheeason that justifies relief.”

The motion to vacate here is based onfélewing five identifiedgrounds of fraud and
misconduct of class coaal, namely their:

Q) alleged misconduct in providing falsedainconsistent s&timony regarding
settlement negotiations in 2016-2017,

(2) alleged scheme to obtain in an improper manner Rash Curtis’ confidenti
and privileged business records frormfier employee Steven Kizer, and
subsequent misuse of such records;

(3) alleged scheme to prevent Rash Curtis from cross-examining Kizer both
during deposition and at trial;

(4) alleged orchestration of misleaditestimony by expert witnesses Randall
Snyder to obtain class certificati, and by Colin Weiat trial; and

(5) alleged misconduct by making impropand knowingly false, statements

during closing argument.

18
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“Federal Rule of Civil Procedure 60(b) providbat a judgment may be set aside from fraud upq
the court. One species of fraud upon the court occurs when mefadf the court’ perpetrates
fraud affecting the ability of the coust jury to impatially judge a case.Pumphrey v. K.W.
Thompson Tool Cp62 F.3d 1128, 1130 (9th Cir. 1995) (citiimgre Intermagnetics America,
Inc.,926 F.2d 912, 916 (9th Cir. 1998lexander v. RobertspB882 F.2d 421, 424 (9th Cir.
1989)). “Fraud” for purposes of Rule 60 is llyainterpreted and “includes both attempts to
subvert the integrity of the cawaeind fraud by an officer of theart,” and “it must involve an
unconscionable plan or scheme which is desigio improperly influence the court in its
decision.”"Pumphrey62 F.3d at 1131 (internal qution marks omitted) [T]he inquiry as to
whether a judgment should be aside for fraud upon the court undRule 60(b) focuses not so
much in terms of whether the alleged fraud ylejed the opposing party but more in terms of
whether the alleged fraud harms the gty of the judicial process|.]Intermagnetics926 F.2d
at 917.

Parties moving for relief und&ule 60(d)(3) must meet‘demanding” standard to show
“fraud on the court.” See Zagorsky- Beaudoin v. Rhino Entm’t, Btw. CV-18-03031-PHX-JHT,
2019 WL 5960084, at *3 (D. Ariz. Nov. 12, 2019) (quotlogited States v. Beggerly24 U.S.
38, 47 (1998)). Pursuant to Rule 60(d)(3), there ralgstbe proof of “an unconscionable plan or
scheme which is designed to impropenfluence the court in its decision3ee United States v.
Sierra Pac. Indus., In¢862 F.3d 1157, 1168 (9th Cir. 201I#);re Levander180 F.3d 1114,
1119 (9th Cir. 1999) (holding that “fraud upon tlwaid” encompasses “only that species of frauc
which does or attempts to, deftlee court itself, or is a fraud pefpated by officers of the court
so that the judicial machinerymaot perform in the usual manneyimpartial task of adjudging
cases that are presented for adjudicatioblijfed States v. Sierra Pac. Indu$00 F. Supp. 3d
948, 955 (E.D. Cal. 2015) (“Although one of ttencerns underlying the ‘fraud on the court’
exception is that such fraud prevents the opposing party fromafudyfairly presenting his case,
this showing alone is not suffemt.”) (qQuotations omitted).

District courts within the Ninth Circuit griire the same “demanding” showing of “fraud

on the court” to overturn a judgmgpursuant to Rule 60(b)(35ee, e.g., Bryant v. Thomas
19
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09CV1334 WQH-MDD, 2015 WL 5243878, at *9 (S.D.IC3ept. 8, 2015) (requiring losing party
to prove “fraud on the court” tprevail under Rule 60(b)(3)Varren v. Uribe No. 2:10-cv-2120-
MCE-EFB P, 2015 WL 8207526, at *6 (E.D. Cal. D8¢2015) (evaluating “fraud on the court”
within confines of Rule 60(b)(3))uan v. City of Los AngeleSV 10-1453-RSWL-SPx, 2016
WL 3024104, at *2 (C.D. Cal. May 26, 2016) (“In argse, in order to saside a judgment or

plan or scheme which is designed to improperly influencedbd @ its decision.”) (internal
markings omitted)Guerra v. Just Mortg., IngNo 2:10-CV-00029-KJD-NJK, 2013 WL
4101876, at *2 (D. Nev. Aug. 13, 2013) (“Because thegraw vacate the judgment for fraud is
so great, the Ninth Circuit hasl¢hat only fraud on the coumay vacate a judgment under Rulg
60(b)(3).”) (citingUnited States v. Estate of Stonel6b0 F.3d 415, 443—-44 (9th Cir. 2011)).

“Liberal application is not esouraged, as fraud on the cosinbuld be read narrowly, in
the interest of preservingdtfinality of judgments.”’Latshaw v. Trainer Wortham & Co452
F.3d 1097, 1104 (9th Cir. 2006) (quotation marks tad)t “Mere nondisclosure of evidence is
typically not enough to constitute fraud on the coamtj perjury by a party or witness, by itself, ig
not normally fraud on the courtEstate of Stonehjlb60 F.3d at 444 (quotation marks omitted).
See also id(“Because the power to vacate fornigaon the court is so great, and free from
procedural limitations . . . we have held thatabfraud is fraud on theourt.”) (Quotation marks
and citations omitted). A “dispute of fastnot ‘fraud’ ormisrepresentation.Scott v. Donahqge
No. CV-13-03927-RSWL-SH, 2015 WL 546020, at *5 (C.D. Cal. Feb. 10, 2015). Even forge
that “may have reached the court” does bgtitself, constitute fraud on the couttatshaw 452
F.3d at 1104. “Perjury or nondisclosure” mhet“so fundamental that it undermined the
workings of the advessy process itself.’"Estate of Stonehjl660 F.3d at 445. And, “[e]ven
where there is clear and convincing evidenckafd on the court, courts will not disturb
judgment unless the misconduct had s@ffiect on the judgment.Bryant 2015 WL 5243878, at
*9.

“Further, the fraud must ntie discoverable by due djince before or during the

proceedings.Sathianathan v. Smith Barney, Inklo. C 04-02130 SBA, 2009 WL 537158, at *3
20
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(N.D. Cal. Mar. 3. 2009)quotations omitted) See also Carson Indus., Inc. v. Am. Techs.
Network, Corp, Case No. 14-cv-01769 NC, 2016 WL 3212453, at *3 (N.D. Cal. June 10, 201(
(holding that a party moving to oiarn a judgment pursuant to R@8(b)(3) must show that the
new evidence “was not available to it durthe litigation before the entry of judgmentdpnes v.
Haw. Residency Programs, In€iv. No. 07-00015 HG-KSC, 2017 WL 2974927, at *3 (D. Haw
July 12, 2017) (“Rule 60(b)(3) requires that the evidence aflftee previously undiscoverable by
due diligence before or during the proceedif)gsArguments concerning fraud or misconduct
that are discoverable by a party during the litgatut that had not bedmought to the district
court’s attention until after entry afigigment are generally deemed waiv&ee Sathianathan
2009 WL 537158, at *9. Accordingly, judgmentslwot be overturned based on fraud or
misconduct where a defendant “had an opportunigddress [the] issweith the Court before
and during trial.” United States v. Int'l Fidelity Ins. CoCV 16-8064-DSF-(AGRXx), 2019 WL
6971381, at *2 (C.D. Cal. Apr. 2, 2019). And, thevhyediscovered evidence must be “of such
magnitude that production of it eanliwould have been likely twhange the disposition of the
case.”McEuin v. Crown Equipment CargNo. Civ. 97-365-HA, at *5 (D. Or. Oct. 26, 2000).
Here, each of the five grounds identified above fail to meet the demanding standard
required under Rule 60. As discussed belownyyad the identified grounds have already been
adjudicated by the Court in prior orders, andgh®unds in the motion to vacate are nothing mor
than requests to reconsider, avithout meeting any of the standanskquired for reconsideration.
SeelN.D. Cal. L.R. 7-9(b) (identifying the the grounds for reconsideration as a material
difference in law or facts; the ergence of new material factsarange of law; and a manifest
failure by the Court to consider materfiatts or dispositive legal arguments).

First, with regard to class counsel’®resentations made during the settlement

negotiations in 2016-2017: the CobNIES the motion to vacate on this ground. The Court

already adjudicated the issue of the enfordlof the offers mde during the settlement
negotiations. $ee generallipkt. No. 41 (order denying main to enforce the settlement
agreement).) As the Court thiglentified, even Rash Curtis’ awemails “suggest that it did not

intend to be bound absent a signeditam settlemenagreement.” Ifl.at 2.) Nothing in the
21
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record demonstrates any fraud or falsity in trentdied declarations madw®y class counsel that
would warrant any relief frm the Court, especially in the form of vacating the final judgment,
ordering a new trial, or imposirany terminating sanctiore class counsel. To the extent that
this ground is based on materialatthre potentially subject the California state mediation
privilege, Rash Curtis fails to demonstrate hoaterials submitted in posttrial briefing would
require the Court to vacate the vetdieached by the jury at trial.

Second, with regard to mategadbtained from Kizer: the CoUDENIES the motion to

vacate on this ground. Rash Curtis has not stewnrdiligence in bringing the motion to vacate
on this ground. Rash Curtis’ sole new evidethed class counsel hadatrdulently induced Kizer
to produce ESI is an October 25, 2019 declaration from Ki&ge{eclaration of Mark E. Ellis,
Ex. 18, Dkt. Nos. 414-1, 414-9 (“10/25/2019 Kizexdlaration”).) But, Kizer’s identity was
known to Rash Curtis during the pendency efliigation. MoreoverKizer's new declaration,
where he evidences confusion regarding eveatsoitcurred three yeaago, cannot substantiate
Defendant’s burden pursuant to Rule &ee McEuin2000 WL 33950826, at *5 (“Defendants’
post-judgment acquisition of acaration from a potential witiss, the identity of whom was
known to both parties before trial, fails to comited court to grant a new trial because of ‘newly
discovered evidence.™). Furthavyen if the declaration were tingekhe record demonstrates tha
Rash Curtis failed to demamnate any diligence on this gnod: it never sought to quash the
subpoena and never filed a protective order omiaterials in the possession of Kizer. Rash
Curtis cannot use its own litigation failuras basis for overtuinmg a trial judgmentSee Int’l
Fidelity Ins. Co, 2019 WL 6971381, at *2 (“Failing to propgtitigate a case is not grounds for
relief under Rule 60(b)(3). Nor is Rule 60(b)é&3) avenue for a party to litigate a pre-trial
evidentiary issue post-judgmentdagise it neglected to do sddre trial.”). And, despite
statements to the contrary, Rash Curtis didaat, receive the docuents produce by Kizer to
class counsel.SgeDkt. No. 416-1, at 47, 54-56 (“just came in. Thanks.”).)

Third, with regard to Preventing Rash @sifrom Deposing Kizeand Cross-Examining

Kizer at Trial: the CourDENIES the motion to vacate on thisagmd. Rash Curtis fails to

demonstrate any diligence in excluding Perez’s déponof Kizer, or any diligence in attempting
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to cross-examine Kizer at thiaRash Curtis did not on@eek to exclude, and did not otherwise
object to Kizer’s deposition testimgmt trial. Moreover, Rash Curtis itself agreed not to call
Kizer as a witness during the trigheeTrial Tr. at 653:7-10 (“Mr. El: . . . . So, yesterday |
consulted with Mr. Bursor and the decision waslenay me and agreed to by him that we were
not going to put Mr. Kizer on the std this morning. So that is thestavitness, and so both sides,
| believe, have rested”)d. at 6:53:13-15 (“The Court: And you’re not going to show the
deposition testimony? Mr. E: | am not.”). Indeed, Rash Gig' counsel chose neall Kizer as

a witness during trial despite represeg, earlier in the trial, that #will be testifying because we
subpoenaed him for Friday mamg.” Trial Tr. at 7:4-5jd. at 14611-14 (“[W]ith respect to Mr.
Kizer, | did go ahead and subpoema lior Friday. So he’s going tshow up. And at that point in
time if they want to put videoigls in, that’s fine.”). Accordigly, any objections regarding Mr.
Kizer's deposition testimony haveen waived, and cannot fornethasis of a request to vacate
the final jJudgment See Sathianatha2009 WL 537158, at *9.

Fourth, with regard texpert testimony from Snyder and Weir: the CQERNIES the

motion to vacate on these groundss for Snyder’s testimony, tHéourt concludes that Rash
Curtis failed to demonstrate any diligence on gisund. Rash Curtis ditbt advance any expert
testimony to rebut Snyder’s opinions, and alsosehnot to depose Snyder for purposes of class
certification. (Dkt. No. 416-1 at.) Indeed, none of the declaocas Rash Curtis submitted in
support of its opposition brief tass certification mentionngder’s opinion. Kizer's new
declaration contending thahyder miscited his testimony is nstew evidence” that would
otherwise meet the demandingralard required under Rule 60viacate a final judgment.

As for Weir’'s testimony, the Couconcludes that Rash Curfals to demonstrate any
basis of fraud or misconductSignificantly, Rash Curtis stipulatéd the relevant facts
concerning skip tracing such that Weir could présetomputation of the nuser of calls made to
class members without having to rely Snyder with regards to skiacing. Rash Curtis fails to
identify specifically any fraud or misconductdea on these opinions, which were based on fact
to which Rash Curtis agreed. Moreover, gypeannot overturn a jugigent based on purported

fraud by an expert witness where, as herep#rgy had an opportunity to cross-examine the
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expert as to the purported fraud thgh cross-examination at triadfee Anthony California, Inc. v.
Fire Power Co., Ltd Case No. EDCV 15-876 JGB (SPx), 2018 WL 6240845, at *4 (C.D. Cal.
Aug. 9, 2018) (“Defendants arg&aintiff committed fraud on #hcourt by permitting Buss to

give his opinion of damages thatluded the Moran parties’ liability after Plaintiff made expres

LY

representations to the Court thitaivould not bring in those aims . . . . Defendants had an
opportunity to challenge this allegiéraud, and did so . . . in crossaexination of Buss at trial . . .

. Accordingly, the Court DENIES the 60(d) Mari.”) (Quotation marks a@hcitations omitted);
Levandey 180 F.3d at 1120 (explaining fraud on the talaim cannot lie if the moving party had
the opportunity to challengee alleged fraud during the original proceeding3e also Bailey v.
United States250 F.R.D 446, 451 (D. Ariz. Feb. 12, 2008) (I&®60(b)(3) is not to reward the
lazy litigant who did not adeqtedy investigate his or her cas® who did not vigorously cross-
examine a witness.”) (quotation marks omittedyalty, to the extent that Rash Curtis contends
that Weir's expert testimony wasproper, the Court already ra®n this issue when it denied
Rash CurtisDaubertmotion. SeeDkt. No. 315 (pretrial order).)

Fifth, with regard to classotinsel’s statements made duralgsing arguments: the Court

DEeNIES the motion to vacate on thgsound. Class counsel’'s statemis made in the closing
followed the Court’s instructionsermitting Class Counsel to aégs “what’s been presented at
trial and what hasn’t.See Venson v. Altamiran®49 F.3d 641, 654 (7th Cir. 2014) (“[I]t is hard
to make the case that any of times of inquiry amounts to miscondugiven that the district court
overruled the defense objectionsegch instance”). Rash Curtisade this same objection during
trial, and the Court explicitly peritted Class Counsel to “say whalieen present at trial and what
hasn’t.” Rash Curtis presents no new groundastese the Court to revtists past decision, and
further fails to demonstrate thsiich permitted statements aeaduring the closing arguments
would warrant the relief sought the motion to vacate.

Accordingly, in light of the foregoing, the CoubeNIES Rash Curtis’ motion to vacate.

D. Motion for an Award of Attorneys’ F ees, Costs, and Expenses and Service
Award for the Class Representative (Dkt. No. 371)

In their motion for attorneydees, class counsel requestsraitys’ fees in the amount of
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one-third (33.33%) of the $267,349,000 classrd, totaling approximately $89,116,333.33.
Class counsel further seeksrémover expenses faontaxable expensas,the amount of
$277,416.28. Finally, class counsetquests a service award feerez in the amount of
$50,000.00. The Court addresses ezfdhese three issues.
1. Legal Framework

“In a certified class action, ¢hcourt may award reasonableatey’s fees and nontaxable
costs that are authorized by lawby the parties’ agreemengeéd. R. Civ. P. 23(h). The Supreme
Court has “recognized consistentihat a litigant or a lawyer o recovers a common fund for the
benefit of persons other than hinfs&l his client is entitled to eeasonable attorney’s fee from the
fund as a whole.Boeing 444 U.S. at 478. The common fund doetris most often applied to
funds created by settlements, bus also a basis for a fesvard on a litigated judgmer&ee, e.g.
id. at 481-82 (applying the common fund doctrine fomfa district courts fee award on a class
action judgment)Krakauer v. Dish Network, L.L.C1:14-CV-333, 2018 WL 6305785, at *4-5
(M.D.N.C. Dec. 3, 2018) (applying the commamd doctrine to awarceés on a TCPA class
action judgment after gintiff and the class pwailed at trial).

In common fund cases, the Ninth Circuit perndigrict courts to award attorney’s fees
under either the “percentage-of-the-betiafiethod or the “lodestar” methodbee Fischel v.
Equitable Life Assur. Soc'y of U.S07 F.3d 997, 1006 (9th Cir. 2008&anlon v. Chrysler Corp.
150 F.3d 1011, 1029 (9th Cir. 1998ee alsdn re Online DVD-Rental Antitrust Litig779 F.3d

4 Class counsel originally sought to oger $314,179.97 in costs froifne class award.
(SeeDkt. No. 371.) At the February 26, 2020 hegr in response to comments made by the
Court, class counsel stated thay would be filing a bill of csts to collect the taxable costs
against Rash Curtis. Class counsel later filed its bill of costs seeking $49,0e@Dkt( No.
423.) Class counsel also indiadie its supplemental filing #t they have since incurred
additional expenses of $12,238.21. (Dkt. No. 424 at R&3h Curtis objects and opposes the bi}
of costs. $eeDkt. Nos. 425 (opposition), 426 (objections).) @&ghe date of this order, the bill
of costs remain pending. The Court, theref subtracts the talske costs, $49,001.90, from the
$314,179.97 figure in calculating the nontaxable dostghich class counsseeks to recover

against the class award, and adds $12,238.21 togilme fabove. The Court otherwise declines tp

address these taxable costs, Whace not properly included inghlmotion for attorneys’ fees.
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934, 949 (9th Cir. 2015). However, “the primargiseof the fee award meains the percentage
method,” with the lodestar used “as a crogsek on the reasonableness of a percentage
figure.” Vizcaino v. Microsoft Corp290 F.3d 1043, 1050 & n.5 (9th Cir. 2002). In determining
the reasonableness of a fee request, the NintliClras directed courts to consider: (1) the
market rate for the particulaefd of law; (2) whether counsathieved exceptiona¢sults for the
class; (3) whether the case was risky forslamunsel; (4) whetherdhcase was handled on a
contingency basis; and (5) the burdens atassisel experienced while litigating the ca3aline
DVD, 779 F.3d at 954-55. The Nin@ircuit has held that aifafee award must include
consideration of the contingent naturelod fee and the riskounsel assumedee, e.gid. at
954-55 & n. 14jn re Wash. Pub. Power Supply Sys. Sec. Lit@F.3d 1291, 1299-1300 (9th
Cir. 1994).

2. Attorney Fees’ Award®

a. Percentage of the Common Furfl

With respect to common fund cases, the Ni@ircuit has established a twenty-five
percent starting benchmark for class action attorneys’ fees awdatdon 150 F.3d at 1029.
“While the benchmark is not per se valid, the Ri@ircuit has recognizettiat requesting the 25%
benchmark award only shows the @aableness of a fee requeshi' re Nat'l Collegiate Athletic
Assoc. Athletic Grant-in-Aid Cap Antitrust Litigt:14-md-2541-CW, 2017 WL 6040065, at *2
(N.D. Cal. Dec. 6, 2017) (quotati marks omitted) (hereaftein“re NCAAR). “[ljJn most
common fund cases, the award exceeds the [25%] benchndrk(fjuotation marks omitted).
“Courts consider the following factors to detene whether to apply either an upward or

downward adjustment from thatrioghmark: (1) the results obtaih by counsel; (2) the risks and

5 Rash Curtis’ arguments that class counsé&ehtheir request for attorneys’ fees do not
persuade. Rash Curtis’ cited laoitity is inapposite, and in neay reflects that class counsel
waived any request by failing toclude it in a pretrial briekespecially where a request for
attorneys’ fees was in the operative complaint.rédeer, the attorneys’ fees derive from the clas
award.

6 As discussed in the Court’s analysis regagavhether to permit amendment of the final

judgment to include a residuabuse, the Court rejects RaShrtis’ arguments regarding
Holtzmanand whether a common fund igated in TCPA class actionSee supr&ection 11.A.4.
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complexity of issues in the case; (3) whetter attorney’s fees wememntirely contingent upon
success and whether counsel risked time andt @fifal advanced costs with no guarantee of
compensation; (4) whether awardssimilar cases justify the regsted fee; and (5) whether the
class was notified of the requedtfees and had an opporturtibyinform the Court of any
concerns they have with the requefd.” Here, class counsel see¥3.33 percent. The Court
reviews the five factors analyzing the request.

1. Extraordinary Results

In the motion for attoreys’ fees, class counsel notes tiég is the legest per-class
member recovery in any TCPA case. As a canspn, the class award here is almost double th
per-class-member recoveryKmakauer, where a $61 million judgmemtas awarded to a class
with approximately 18,000 memberkrakauer, 2018 WL 6305785, at *3. Significantly, a
33.33% fee was awardedKmakauer, where the judgment obtaithevas approximately $3,388 pe
class member, and $2,259 ptass member net ttie attorney’s feesld. Moreover, class
counsel notes that the class award is lattggen the largest TCPA settlement to daténire
Capital One Telephone Consumer Protecti@hich settled for $75.5 million. 80 F. Supp. 3d
781, 787 (N.D. lll. 2015). The judgment here is mitign 3 times that aount, and the per-class-
member basis is even more favoraltiee recovery per class membeitnmre Capital Onewas “a
relatively diminutive $2.72.1d. at 789.

Here, the amount of the judgment per-clagsyher, $6,614, is more than two thousand
times larger thaim re Capital Oneand is generally more thamrecovered in typical TCPA
cases.See, e.gRose v. Bank of Am. Coricase Nos. 5:11-CV-02390-EJD, 5:12-CV-04009-
EJD, 2014 WL 4273358, *10 (N.D. Cal. Aug. 29, 2014) ($20 to $40 per clainaagmi v.
Payless Shoesource, Inblo. 3:09-cv-05142-EMC, Dkt. No. 94 (N.D. Cal. Apr. 2, 2012) ($25

" In connection with the motidior attorneys’ fees, Rash Curtibjects to the disclosure of
mediation materials, and asket@Gourt to strike paragraphshtough 21 of the declaration of
Scott Bursor because it containadmissible mediation conduct asidtements. In light of the
subsequently executed assignment between tiieggroviding that the assignment document
and referenced materials are subject to disotosuthe Court betwedhe parties, the Court
DENIES ASMOOT these objections.
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merchandise voucheitashw v. Dep’t Stores Nat'| Bank82 F. Supp. 3d 935, 944 (D. Minn.
2016) ($33.20 per class membeZjuser v. Comenity Bank25 F. Supp. 3d 1034, 1044 (S.D.
Cal. 2015) ($13.75 per class memb&nlinek v. Walgreen Cp311 F.R.D. 483, 493 (N.D. Il
2015) ($30 per class membeafright v. Nationstar Mortgage LLQNo. 14 C 10457, 2016 WL
4505169, at *8 (N.D. Ill. Aug. 29, 2016)dfound $45” per class membeBehrich v. Chase Bank
USA, N.A.316 F.R.D. 215, 228 (N.D. 1I2016) ($52.50 per class membe&farvat v. Travel

Servs.No. 12 CV 5746, 2015 WL 76901, at *1 (N.D. lian. 5, 2015) ($48.37 per class membef

Thus, the Court concludes thihe results in this litiggon are extraordinarily good, and
that this factor therefore wgis in favor of an upward darture from the 25% benchmark.

2. Litigation Risk

In the motion, class counsel aver that there swdbstantial litigation risk to this action.
While class counsel believedetimotion to certify thelasses was meritorious, court decisions or
whether to certify TCPA class claimnagiainst debt collectors are mixedompare Meyer707
F.3d at 1042 (upholding class certificatiovijh Gene And Gene LLC v. BioPay L1521 F.3d
318, 328-29 (5th Cir. 2008) (reversing class cedifon). Indeed, obtaing class certification
and maintaining class certifitan through trial is exceedinglyféicult in the debt collection
context. See, e.qg., Blair v. CBE Grp., In809 F.R.D. 621, 630 (S.D. Cal. 2015) (“Courts have
recognized that similar TCPA actions involving debliections require égnsive individual fact
inquiries into whether eachdividual gave ‘express conseby providing their wireless number
to the creditor during the transaction that resultettie debt owed.”) (qQuotation marks omitted).
Class counsel also highlights tliaere was also sutasitial risk due to Rash Curtis sandbagging,
discovery abuse nal false testimonysge, e.gDkt No. 167, Order Re: Cross Motions for
Summary Judgment, at 12 n("The Court previously warnedefendant that ‘delaying and
sandbagging tactics’ would not bierated”); Dkt. No. 320, Preal Order No. 3 Re: Remaining
Motion in Liming at 13 (“defendant did not acknowleddpat it had shifted positions and
contradicted prior representatis to the Court and opposingunsel”)), and that there was
substantial risk at trialSee, e.g.Trial Tr. at 719:14-17 (“Did he pwe to us that each one of thos

phone calls was the phone number that we usedobtained by skip-tracing. If he didn’t, I'm
28
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going to suggest to you, the number is zero, not 540,008.9t 758:25-759:21 (“Question 4:

Did Rash Curtis make calls witts Global Connect dialer toads members’ cellular telephone
numbers obtained through skipdnag during the class period withaineir prior express consent?
... If you find that not all of the calls were matdenumbers obtained by skip-tracing, you have t
say no. Even if you find everyonetime class was a non-debtor.”).

Having reviewed the record in this mattéye Court agrees that class counsel faced
significant litigation risk during seeral stages. The record eals that the magistrate judge
overseeing discovery disputestims matter referenced thawts one of the most contentious
during her judicial tenure. TheoQrt finds that this factor weighs favor of an upward departure
from the 25% benchmark.

3. Comparable Case Awards

Class counsel highlights thaturts often award percentagset of more than 25% in the
TCPA settlement contexSee, e.gDakota Med. 2017 WL 4180497, at *10 (awarding one-third
of common fund in attorney’s fee$jandervori 8 F. Supp. 3d at 1210 (awarding 33%);
Hageman 2015 WL 9855925, at *4 (awarding one-thaf the common fund recovery in
attorney’s fees)James v. JPMorgan Chase Bank, N2017 WL 2472499, at *2 (M.D. Fla. June
5, 2017) (approving a request for a 30% attorney’s fee). Class counsel also\We=g @ase
No. 4:16-cv-03124-YGR, Dkt. No. 128, where tRisurt approved a 33.33% fee in a TCPA
settlement. Moreover, citing ta re NCAA class counsel emphasizes that the judgment exists
“solely because of counsel’ §@ts and expenditures of expéees and other expensebi’re
NCAA 2017 WL 6040065, at *6-7. The judgment heréarger than the settlementlmre
NCAA with fewer class members, resulting inearen greater recovery per class memisse id

Having reviewed the cited authority, the Caagtees that the market rate for comparable
settlements indicates that a highevard is warranted in thmatter, and concludes that the

comparable case awards factor weighs in fa¥@n upward departufeom the 25% benchmark.

This is so where the class award exists becauseunfsel’s efforts these past three years, and it$

expenditures throughout the litigation processulténg in an approximaly $267 million award

amount.
29
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4. Contingent Nature of the Fee and tha&mncial Burden Borne By Class Counsel

Class counsel highlights thatyarecovery in this matter waased on contingency fee, an
that there was no guarantee gfagment. Moreover, class counsetphasizes that though this
litigation has been pending in thasurt for years, the appeglsocess is expected to take
additional years, and any recovesydependent on the outcomeR#rez v. Indian Harbor
Insurance Company:19-cv-07288-YGR (N.D. Cal.).

Thus, in light of the contingent naturetbe fee, and the ongoing financial burden borne
by class counsel, the Court conclsdkat this factor weighs invar of an upward departure from
the 25% benchmark.

5. Objections From Class Members to the Requested Attorneys’ Fees

Notice was given to class members regardiagstounsel’s requested attorneys’ fees at
33%:; no objections were received from any class mesnbHEnus, this factoweighs in favor of an
upward departure frortine 25% benchmark.

6. Conclusion

Accordingly, upon objective consideration oétfive foregoing factors, the Court finds
that the factors weigh in favof an upward departure from tB&8% benchmark to the requested
33% rate.

b. Lodestar Cross-Check

Generally, a district court is &t required” to conduct a lodestcross-check to assess the
reasonableness of a fee awaBke In re Google Referrer Header Privacy LjtRp9 F.3d 737,
748 (9th Cir. 2017) (“Althougimot required to do sahe district court took an extra step, cross-
checking this result by using the |@td@ method.” (emphasis suppliedgee also Ebarle v.
Lifelock, Inc, 15-cv-00258-HSG, 2016 WL 5076203, at *11 (N.D. Cal. Sep. 20, 2016) (award
$10.2 million in attorney’s fees Wk “declin[ing] to conduct a lod#ar cross-check” where fees
are less than the 25% benchmatkyiseghan v. Multicare Health Sy€ASE NO. C14-5539
BHS, 2016 WL 4363198, at *1-2, 2 n. 1 (W.D. Wasug. 16, 2016) (awarding 30% of the
settlement fund in attorneyfees under the percege-of-the-recovergnethod, not conducting a

lodestar cross-check, and explicimoting that the court was “notaking a finding that class
30
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counsel’s hourly rates are reaabte under the lodtar method”)Hageman 2015 WL 9855925,
at *4 (awarding 33.33% ($15 milliorf the settlement fund as atbey’s fees whout conducting
a lodestar cross-checlrthur v. Sallie Mae, Ing No. 10-cv-00198-JLR, 2012 WL 4076119, at

*1 (W.D. Wash. Sep. 17, 2012) (“Use of the percgatamethod in common fund cases appears 1o

be dominant ... As this is a common fund céise,Court will evaluat€lass Counsel’s fee
application pursuant to the pentage-of-the-fund method.Gglass v. UBS Fin. Servs., In&o.
C-06-4068 MMC, 2007 WL 221862, at *15 (N.D. CalnJa6, 2007) (holding that no lodestar
cross-check was required over the objectiondads members and the New York attorney
general, and approving a $11,250,000 fee (25%mud)f even though the relevant court dockets
“show no litigation activity osubstance other than theriiy of the complaints”).

However, courts in the Ninth Circuit sotimees examine the lod&r calculation as a
crosscheck on the percentage fee award tarerise reasonableness of the percentage award.
Vizcaing 290 F.3d 1050. The lodestar is detemdithy multiplying the number of hours
reasonably expended by the reasonedtles requested by the attorneyse Caudle v. Bristow
Optical Co, 224 F.3d 1014, 1028 (9th Cir. 2000). A court then determines the multiplier requi
to match the lodestar to the percentage-efftind request made lepunsel, and determines
whether the multiplier fallsvithin an accepted range.

Based on the billing records submitted bgssl counsel, class counsel has spent 5,014.8
hours on this matter multiplied by currenllibg rates results i total of $3,181,785.00Sée
Dkt. No. 424 at 10 (summary of hours and ratesg alsdkt. No. 424-1 at 11 (Bursor
Declaration), 41-125 (billing entries).)

However, class counsel averstlhe Court should also cader the hours that will be
spent in the futureSee In re Volkswagen “Clean Diesel” Mktg., Sales Practices, and Prods.
Liab. Litig., 746 F. App’x. 655, 659 (9th Cir. 2018) (holdin@tH[t]he district court did not err in
including projected time in itt®destar cross-check; the coteisonably concluded that class
counsel would, among other things, defend agaipgeals and assistimplementing the
settlement”)Reyes v. Bakery & Confectionery Union & Indus. Int'l Pension F@8d F. Supp.

3d 833, 856 (N.D. Cal. 2017) (including, over théedelants’ objection, “125 anticipated future
31

red




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R R
o ~N o U~ W N P O © 0 N O U~ W N B O

hours” to be spent on “communicating with the settlement administrator and responding to
inquiries from class membersY the lodestar calculationf;orzine v. Whirlpool Corp Case No.
15-cv-05764-BLF, 2019 WL 7372275, at *11 (N.D. daéc. 31, 2019) (including “an estimate o
250 hours for future work to compéeSettlement’s claims praggthrough 2026” in the lodestar
calculation);In re Equifax Inc. Customer Data Security Breach Ljtigp. 1:17-md-2800-TWT,
2020 WL 256132, at *39-40 (N.D. Ga. Jan. 13, 202@xldding in the lodear calculation, over
a class member’s objection, classinsel’s estimate of an antiated 10,000 hours to be spent in
the future to implement and administer a class action settlentera);*40 (“Excluding such time
.. . would misapply the lodestar methodol@yy needlessly penalize class counsealdysfeld

v. Cohen Milstein Sellers & Toll, PLL.Civil Action No. 06-cv-826, 2009 WL 4798155, at *17
(E.D. Penn. Nov. 30, 2009) (holding that “[w]hexorneys provide additional services post-
settlement . . . courts showdavard fees for those services”).

In support of requesting thatelCourt consider the futuheurs to be spent in this
litigation, class counsel identifies the following pasigment actions thatass counsel will need
to perform, and providese following estimates:

(1) to continue to litigate the pending pds&l motions, as well as Rash Curtis’
anticipated motion for attorney’s fees e Fair Debt Collection Practices Act
Claim and Rosenthal Fair Debt Collection Practices Act Claim, which Rash
Curtis’ counsel has stated he intend§ileoif the judgment is amended or
altered to declare Rash Curti threvailing party on those clainsegl11/25/19
Hearing Tr. at 11:7-9 (“There may bdollow-up attorney’s fees motion
because under both of those statutesgetlts a right to attorney fees.” )50
hours;

(2) to litigate Rash Curtis’ pending appeal to the Ninth Cir&00 hours

(3) to oppose Rash Curtis’ petition for tierari to the United States Supreme
Court: 150 hours

(4) to litigate the bad faith refusal to settlaim against Rash Curtis’ insurers to

verdict in the trial courtsee Perez v. Indian Harbor Ins. Co., et 8lase No.
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4:19-cv-07288, currently peling before this Cour8,500 hours®
(5) to litigate the insurer’s likelappeal of the trial verdicE00 hours
(6) to oppose the insurer’s p@in for certiorari to tk United States Supreme
Court: 150 hours
(7) to develop a plan for distributing thegaeeds of the recovery from the insurer
to class members, which will likely regaiadditional expert work to analyze
and update the class membhsts that have alrely been compiled from Rash
Curtis’ call detail records and account databak@8:hours
(8) to seek court approval ftie proposed distributiorséeDkt. No. 392 at 2
(“Any recovery obtained as a result oetAssignment shall be held in trust
until this Court approves a fair, reasonable, and adequate method for
distribution the proceeds of theaovery to Class Members.”)00 hours and
(9) to work with the claimsadministrator to implemerie distribution and respond
to inquiries from class membefZ0 hours
Based on this additional work, skcounsel estimatesatithe additional work would require an
additional 5,450.0 hours; along with the 5014.8 heorapleted thus far, this would total
10,464.8 hours resulting in total calated attorneys’ fees &6,639,706.30 at a blended rate of
$634.48. $eeDkt. No. 424 at 13-14; Dkt. No. 424-1at 13-14.)

The Court reviews the reasonaibéss of the blended rate and the hours claimed, before
determining the reasonableness of the multiplgecross-checked with the percentage claimed.
Thus:

Rate. “To determine whether rates are redslenaourts must iehtify the relevant

community, and assess the prérg hourly rate in that commmity for similar services by

8 The Court notes that, to the extent thasslcounsel is seeking attorneys’ fees in the
Perez v. Indian Harbor Ins. Co., et @Case No. 4:19-cv-07288-YGR, (N.D. Cal.), matter, such
relief is inappropriate where class counsel is sggto recover attorneys’ fees in this matter for
work performed in théndian Harbormatter. SeeComplaint,Perez v. Indian Harbor Ins. Co., et
al., Case No. 4:19-cv-07288-YGR, Dkt. No.at,5 (N.D. Cal. Nov. 5, 2019) (requesting
attorneys’ fees).
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lawyers of reasonably comparaBlgll, experience, and reputatiorG. F. v. Contra Costa Cnty
Case No. 13-cv-03668-MEJ, 2015 WL 7571789, at(ND. Cal. Nov. 25, 2015). “Generally,
when determining a reasonable Hgpuate, the relevant community is the forum in which the
district court sits."Camacho v. Bridgeport Fin., Inc523 F.3d 973, 979 (9th Cir. 2008).

Here, the relevant legal community ig tBan Francisco Bay Area, specializing in
complex, high-stakes litigation. Casitin this districivould generally find thathe blended rate of
$634.48 is within the reasdola range of ratesSee, e.gln re Animation Workers Antitrust
Litig., No. 14-CV-4062-LHK, 2016 WL 6663005, at *6.IN Cal. Nov. 11, 2016) (finding rates
of senior attorneys of between $84551,200 per hour to be reasonabiijsch v. DreamWorks
Animation SKG Ing Case No. 14-CV-04062-LHK, 2017 WL 2423161, at *9 (N.D. Cal. June 5
2017) (finding rates for seniottarneys of between $870 to $120€r hour to be reasonable);
Loretz v. Regal Stone, Lid&56 F. Supp. 2d 1203, 1211 (N.D. Cal. 2010) (approving billing rate
ranging from $900 per hour (partners) to $150hmen (law clerks) foBay Area plaintiff's
counsel in complex civil litigation)n re High- Tech Employee Antitrust LitigCase No. 11-CV-
02509-LHK, 2015 WL 5158730, at *9 (N.D. Cal. Sept. 2, 2015) (approvnilhiggorates of $490
to $975 for partners, $310 to $800 for non-paraitarneys, and $190 #1430 for paralegals, law
clerks, and litigation support staffgainbow Bus. Solutions v. MBF Leasing LIGASE NO. 10-
cv-01993-CW, 2017 WL 6017844, at *1-2 (N.D. Cal. Dec. 5, 2017) (finding rates between $2
to $950 per hour to be reasonabla)ie Anthem, Inc. v. Data Breach LitigCase No. 15-MD-
02617-LHK, 2018 WL 3960068, at *16-17 (N.D. CAlg. 17, 2018) (finding rates between $40
to $900 per hour to be reasonabl8ge also, Wes€ase No. 4:16-cv-03124-YGR, Dkt. No. 128
(this Court approving Bursor & Fisher’s hourly rates and attornegsifefull). Thus, the Court
finds that the blended raté $634.48 is within a reasonable rarigerates charged in this district
for comparable work.

Hours. As will be discussed, the extent taahithe Court considers future litigation hours
to be expended in the recoverfthe class award has a sigrant impact on the multiplier
crosscheck. Here, class counmelvides evidence that it has spent 5014.8 hours to the date of

supplemental filing in support dthe motion for attorneys’ feeHaving reviewed the hours
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claimed by class counsel in thsatter and the record in thsatter the Court finds that the
submitted hours for past work is reasonallais is so where the litigation was especially
contentious and heavily conted, involved numerous motionsreluding summey judgment,
class certification, anBaubertmotions — discovery disputes)daa jury trial which rendered a
verdict in favor of platiff and the class.

The Court recognizes that classunsel will indeed incur comued fees in both the appeal
of this case and the subsequengétion. In light of the earlier ®d authority, it isappropriate for
the Court to consider the futuneurs to be spent in reaching@timate resolutn in this matter
including the expectatiothat the litigation is expected tmntinue for seeral years through
appeal and litigation against Rash Curtis’ insurétswever, the Court finds that the number of
hours estimated for fututdigation costs is highly speculative@@ variable. Thus, the Court also
compares scenarios assag future litigation hars with a 25 percemeduction (4,088 hours) and
a 50 percent reduction (2,725 hours).

Multiplier. Here, the Court provides a comisan of three scenarios based on the future
litigation hours: one with no reduction, a secavith a 25% reduction, and a third with a 50%
reduction. The Court calculattee total hours, which incles 5014.8 hours of work performed
to this point, and calculates tt@al fees at the blended rate$634.48 an hour, and the multiplier
as it compares to the requested fearavof 33.33% of th judgment, $89,116,333.33:

e Future Estimated Litigation Hours: 5,450 — no reduction; Total Hours: 10,464.8

o Multiplier of 13.42 over the base lodestar fee of $6,639,706.30

e Future Estimated Litigation Hour4:088 — 25 % reduction; Total Hours: 9,102.8

o Multiplier of 15.42 over the base lodestar fee of $ 5,775,544.54.

e Future Estimated Litigation Hour®;725 — 50% reduction; Total Hours: 7,739.8

o Multiplier of 18.15 over the base lodestar fee of $4,910,743.30.
In evaluating whether a lodestar multiplieajspropriate, district courts in the Ninth
Circuit analyze a number of faes, including, but not limigeto: (i) the quality of the
representation; (ii) the befit obtained for the class; (iii) ttwmplexity and novelty of the issues

presented; and (iv) the risk of nonpaymedanlion 150 F.3d at 102%ee also Kerr v. Screen
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Extras Guild, Inc.526 F.2d 67, 70 (9th Cir. 1975). “lEmnost among these considerations,
however, is the benefit tdined for the class.Tn re NCAA 2017 WL 6040065, at *7.

As discussed above, these factors weigh in fa¥atass counsel. The benefit obtained fqg
the class is an extraordinary riéswhile there was and still isgnificant risk of nonpayment for
class counsel. Moreover, the general qualitthefrepresentation and the complexity and novelt
of the issues presented weigh in fagba higher lodestr multiplier.

The Court’'s comparison of the three scenamgmrding future litigation expenses further
demonstrates that the 33.33%qentage claimed is appropeah this matter. While the
multipliers in scenarios considering faeditigation hours, 13.42 (5,450 hours), 15.42 (4,088
hours), and 18.15 (2,725 hours), are onhilgier-end in this Circuit, bthree multipliers are still
within the surveyed acceptable range in the Ninth Circaste Vizcaino290 F.3d at 1051 n.6
(“finding a range of .6-19.6, witmost (. . . 83%) from 1.0 to 4.0 aadare majority ( . . . 54%) in
the 1.5-3.0 range”)See also In re Prudential Ins. Co. Am. Sales Practice Lit#8 F.3d 283,
341 (9th Cir. 1998) (“[W]e are cognizant that [rhijpies ranging fron one to four are frequently
awarded in common fund cases when the lodesétinod is applied[.]{(internal quotation marks
omitted)). Moreover, the multiplier is alsoline with multipliers tlat have been approved by
other courts.See, e.gStop & Shop Supermarket Co.SmithKline Beecham CargNo. Civ.A.
03-4578, 2005 WL 1213926, at *18 (E.D. Pa. May 19, 2005) (awarding 20% of a $100 milliof
settlement fund in attorney&es, which represented a ltiplier of 15.6). Although the
multiplier in a scenario consideg zero future litigation hours salts in a multiplier well beyond
anything permitted or found in th@ircuit, the Court notes thdtis appropriate for a court to
consider future hours in a lodestaosscheck. Thus, in light tife foregoing, the Court finds that
the lodestar multiplier is reasonable in light af tircumstances of thissa and within the range
permitted by théinth Circuit.

Accordingly, in light of the above analysiencluding that 33% is a reasonable percentag
and that the lodestar crosscheckeads a reasonable multiplier, the CABRANTS class counsel’s
requests for attorneys’ febased on one-third of thengentage of the judgment

($89,116,333.33).
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3. Nontaxable Costs

“The prevailing view is that expenses amarded in addition to the fee percentage.”
Krakauer, 2018 WL 6305785, at *6 (awarding $481,317.73 in expenses in addition to the 33.]
rate for attorney’s fees). &s counsel is entitled to reimbament for standard out-of-pocket
expenses that an attorney wouldiaarily bill a fee-paying clientSege.g, Harris v. Marhoefey
24 F.3d 16, 19 (9th Cir. 1994). Courts routingpprove reimbursemeat reasonable non-
taxable litigation expenses to paid out of a common fundsee Ontiveros v. Zamqra03 F.R.D.
356, 375 (E.D. Cal. 2014) (“There is no doubt thaattarney who has created a common fund f
the benefit of the class is entitled to reimbursenoénéasonable litigadbh expenses from that
fund.” (citation omitted))Gutierrez-Rodriguez v. R.M. Galicia, ln€ase No. 16-CV-00182-H-
BLM, 2018 WL 1470198, at *7 (S.D. Cal. Mar. 26, 20{&ncluding that the requested expense
for mediation, litigation services, p®s, and travel are reasonablepuser 125 F. Supp. 3d at
1049 (“Class Counsel are entitledreambursement of the out-of-podkaosts that thy reasonably
incurred investigating and prosecuting thiseca. . . The Courtrids that Class Counsel
reasonably incurred the out-of-pocket costs in cammeevith this litigation, and that such costs
were advanced by Class Counseltfee benefit of the Class."@drick v. UnionBancal CorpNo.

C 10-5565 SBA, 2012 WL 6019495, at *6 (N.D. Cal. Dec. 3, 2012 ) (finding that costs for
retained expert, mediation, tely copying, mailing, ledaesearch, and othétigation-related
costs were reasonably incurred fioe benefit of the Class andath“[a]ccordingly, reimbursement
of these costs and expensethigir entirety is justified.”)Carr v. Tadin, Inc.51 F. Supp. 3d 970,
986 (S.D. Cal. 2014) (“out-of pockeosts may be recoverableatorneys’ feed ‘the charges

are not already accounted fortire attorneys’ harly rates.” (enphasis original)).

Here, while Rash Curtis objects to and oppatass counsel’s claimed taxable costs and
expenses that would be assessettifipally against Rash Curtis, Rash Curtis does not specificg
object to or oppose classunsel’s nontaxable costs and exges that would be taken from the
class award. Because the bill of costs claiming taxable costs is still pending with the Clerk o
Court, the Court finds these arguments opposixglia costs are not ammriately before the

Court at this time.

37

83%

S

y

[ the




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R R
o ~N o U~ W N P O © 0 N O U~ W N B O

To date, Class Counsel has incurred diparket nontaxable costs and expenses of
$277,416.28. Having reviewed, the original iteed listing of each of these expensseDkt.
No. 371-1 at 7-14), as well as thepplemental itemized listing tie expenses (Dkt. No. 424-1 at
188-190), the Court finds d@lh claimed amount of $277,416.33ecoverable.

Accordingly, the CourGRANTS class counsel’s requests for non-taxable costs, in the
amount of $277,416.28.

4. Service Award

Service awards “are fairly typal in class action casesRodriguez v. W. Publ'g Corp.
563 F.3d 948, 958 (9th Cir. 2009). Such awardsifaended to compensattass representatives
for work done on behalf of the class, to makefor financial or reputainal risk undertaken in
bringing the action, and, sometimé&s recognize their willingneds act as a private attorney
general.” 1d. at 958-59. Class representative servicarda/are committed to the sound discretig
of the trial court and should laevarded based upon the court’s coasation of: “1) tle risk to the
class representative in commargesuit, both financial and otheise; 2) the notoriety and
personal difficulties encountered the class representative; 3) #raount of time and effort spent
by the class representative; 4¢ tthuration of the litigation ané) the personal benefit (or lack
thereof) enjoyed by the class represemtasis a result of the litigation.3ee Van Vranken v. Atl.
Richfield Co, 901 F. Supp. 294, 299 (N.D. Cal. 1995). Serawards are espatly appropriate
when a class representative will not benefit belyordinary class members; for example, where
class representative’s claim makégp “only a tiny fraction othe common fund,” a service award
is justified. See id “Several courts in this district @ indicated that incentive payments of

$10,000 or $25,000 are quite high and/or that, amargematter, $5,000 israasonable amount.”

Harris v. Vector Marketing CorpNo. 08-cv-5198-EMC, 2012 WL 381202, at *7 (N.D. Cal. Feh.

6, 2012).
Here, Perez and class coursetr that $50,000 is appropriagizen the circumstances in
this matter. Specifically:
e Perez assisted class counsel with the innigestigation of tis case and provided

detailed information about the calls he had received from Rash C8eeDKt.
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No. 371-2 at 2.)

e For more than 3 years dog the course of the litiggan, Perez held regular in
person and telephonic meetings witasd counsel to receive updates on the
progress of the case and to discuss stratédy. (

e Perez sat for a lengthy depositiamnd testified live at triallg.)

e Perez spent many hours conferring vatunsel in preparation for bothld()

e Perez also traveled from Sacramento to @adkimultiple times to appear at trial.
(1d.)

e Moreover, Perez will be required to contirteevork with class counsel to pursue
collection efforts througBubsequent litigation.ld.; see alsdkt. No. 371-1 at 5.)

Rash Curtis disputes that Perez is entitlesuich a high award. Rash Curtis highlights the
Perez’s deposition lasted for less than one hadrfifteen minutes, athat Perez was not
intimately familiar with the details of this matt (Dkt. No. 377-1 at 2, 4-28 (Perez's deposition
commenced at 10:04 a.m. and codeld at 11:16 a.m.).) Furthéhe duration of Perez’s trial
testimony was of similar length, and Perez leftnigithe first break on theecond day of trial and
never returnedld. at 29-38 (Perez called as Plaintiffisfiwitness and hissémony is concluded
before the morning break).)

Having reviewed the record, the Court finds tivhtle Perez is entitled to a service award
the amount requested is beyond shepe of what the Court fin@gpropriate for Perez in these
circumstances. The Court recognizes that Perebéan actively particgiing in this litigation
for several years, and has spent time and dffdhis matter, inalding being deposed and
testifying at trial. However, the Court fintizat Perez’s showingn these facts does not
demonstrate that he is entitleda@ervice award in the amount®H0,000. In light of the totality
of circumstances, the Court in dgscretion finds that a serd@ward in amount of $25,000 — an
amount that is on the higher end &service award in this distrietis more appropriate. Thus,
the CourtGRANTS IN PART, DENIES IN PART the request for a service award for Perez.

Accordingly, in light of the foregoing, the COBRANTS IN PART, DENIES IN PART the

motion for attorneys’ fees.
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II. CONCLUSION

For the foregoing reasons, the CAde#REBY ORDERS as follows:

(1) the motion to alter or amend@RANTED IN PART andDENIED IN PART;

(2) the motion to reconsider BENIED;

(3) the motion to vacate BENIED; and

(4) the motion for attorneys’ fees GRANTED IN PART andDENIED IN PART.

In light of the above, the Courirther ORDERS that: within five (5) days of the date of this
Order, Perez and class counsgll provide Rash Curtis agposed form of judgment in
conformance with this Order for goment. Rash Curtis will haviere (5) days to respond or be
deemed to accept the proposal atmn. The parties are thereaftermeet and confer to resolve
any disagreements. On or before May 1, 2020p#nees shall filea joint status report and the
proposed form of judgment, notirgther: (1) any areas of disagresm or (2) agreement as to
the proposed form of judgment.

This Order terminates the motions at Docket Numbers 371, 374, 379, and 414.

\J
é Y VONNE GONZALEZ ROGERS

UNITED STATES DISTRICT JUDGE

T 1SS0 ORDERED.

Dated: April 17, 2020
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