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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

GREG BOESCH, individually, on behalf

of others similarly situated, and on behalf

of the general public,
Plaintiff,

V.

D

Chubb Ltd. d/b/a Chubb Group Insurancg
Cos.; Federal Insurance Co.; Chubb Gro
Holdings, Inc., and DOES 1-50, inclusive,

[

Defendants.

CASE NO. 16-CV-03536-YGR

Doc. 40

Case No. 16-CV-03536-Yi

STIPULATED PROTECTIVE ORDER
WITH CLAWBACK AGREEMENT

*AS MODIFIED BY THE COURT*

STIPULATED PROTECTIVE ORDER WITH
CLAWBACK AGREEMENT

Dockets.Justia.com


https://dockets.justia.com/docket/california/candce/4:2016cv03536/300202/
https://docs.justia.com/cases/federal/district-courts/california/candce/4:2016cv03536/300202/40/
https://dockets.justia.com/

© 00 ~N o o b~ w N P

N RN RN NN NN R B R R R R R R R
N~ o 00 N W N kP O © 0 N o o0 M W N L O

28

LITTLER MENDELSON, P.C.
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Plaintiff GREG BOESCH (“Plaintifff and Defendants FEDERAL INSURANGE

CO., and CHUBB GROUP HOLDINGS, INC. (“Deferua”) (collectively with Plaintiff as the

D

“Parties”) agree to the following procedures pootect confidential, proprietary or private

information.

1. PURPOSES AND LIMITATIONS

Disclosure and discovery activity in thestion are likely tanvolve production of

confidential, proprietary, or private informationr fahich special protection from public disclosure

and from use for any purpose other than prosectiisgditigation may bevarranted. Accordingly,

the Parties hereby stipulate todapetition the Court to enter thellowing Stipulated Protectiv

Order with Clawback Agreement (the “Order”).

The Parties agree to produce such documents only on the agreement that su

“CONFIDENTIAL” Information or Items will bedisclosed only as provided herein.

The Parties have agreed to stipulateptotect certain privileged and otherw

protected documents, data (indilng electronically stored inforation) and other information

se

including without limitation, metada (collectively “Documents”), against claims of waiver and

inadvertent production in the evethiey are produced during the cearof this litigation whethe
pursuant to a Court Order, a Party’sativery request or informal production.

The Parties wish to comply with discovery deadlines and complete discov

expeditiously as possible, whilereserving and withoutvaiving any evidentiy protections or

privileges applicable to the inmimation contained in the DiscoveMaterial produced, including &
against third parties and other federal and state proceedings, and in addition to their agreem
the additional protections of a court order undeatddfal Rule of Evidence (“FRE”) 502(d) and (e
do so.

In order to comply with applicable discery deadlines, a Partypay be required t
produce certain categories of Discovery Material tiete been subject to minimal or no attor

review. This Order is designdd foreclose any arguments thay making such Disclosure, ti

disclosure or production of DiscayeMaterial subject to a legallgecognized claim of privilege

including without limitation the attorney-client piliege, work-product doctrine, or other applica
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privilege:

(@) was not inadverteibly the Producing Party;

(b) that the Producing Party did not takasonable steps to prevent the disclo
of privileged Protected Material

(©) that the Producing Party did not takasonable or timely steps to rectify st
Disclosure; and/or

(d) that such disclosure acts as a wawkrpplicable privileges or protectio
associated with such Discovery Material.

Because the purpose of this Order is totget and preserve privileged Discove
Material, the Parties agree they are bound as follivarm and after the date their counsel h
signed it, even if such executionaurs prior to Court approval.

The Parties seek the entry of an Orderspant to Federal Rule of Civil Procedl
("“FRCP”) 26(c), governing the disclosure of dowents and information therein pertaining
“CONFIDENTIAL” Information or Items on the termstd®erth herein, as well as an Order, pursy
to FRE 502, governing the retuiwf inadvertently produced Peatted Material and data a
affording them the protections of FRE 502(d) geyl on the terms set forth herein. The Pa
acknowledge that this Order does ronfer blanket protections ol disclosures or responses

discovery and that the peattion it affords from public disclosuesd use extends only to the limit

information or items that are entitled to confidelntraatment under the appdible legal principles.

The Parties further acknowledge, as set fortheatiSn 12.3, below, that this Order does not en
them to file confidential informen under seal; Civil Local Rule 79gets forth the procedures tf
must be followed and the standards that willapplied when a Party seeks permission from
court to file material under seal.

2. DEFINITIONS

2.1 “ATTORNEYS’ EYES ONLY” Information: information (regardless of howi|i

is generated, stored or maintd) or tangible things that qualifor heightened protection und
Federal Rule of Civil Procedurgs(c), including but not limited to the list of putative class
collective action members.

3 STIPULATED PROTECTIVE ORDER WITH
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2.2  Challenging Party: a Party or Nordiyathat challenges the designation

information or items under this Order.

2.3 “CONFIDENTIAL” Information or Items (“©nfidential Information”): information

(regardless of how it is gersged, stored or maintained) or tangiltthings that qualify for protectign

under Federal Rule of Civil Procedure 26(c).

2.4  Counsel (without qualifier): Outside Counsel of Recand In-House Counsel (

well as their support staff).

2.5 Designating Party: a Pamy Non-Party that designategormation or items that

produces in disclosures r responses to discery as “CONFIDENTIAL.”

2.6 Disclosure or Discovery Material: allnte or information, regardless of the medi

of

or manner in which it is generated, stored, omtaed (including, among other things, documents,

testimony, transcripts, and tangible things), tha® produced or generated in disclosures or

responses to discovery in this matter.

2.7 Expert: a person with specialized knalge or experience in a matter pertinen

[ to

the litigation who has beemtained by a Party or its counselserve as an expert witness or ds a

consultant in this action.

2.8 In-House Counsel: attorneys who are eygxs of a Party tthis action. In-House

Counsel does not include Outside Counsdtetord or any other outside counsel.

2.9 Non-Party: any natural yg®n, partnership, corporatioassociation, or other legal

entity not named as a Party to thion, including putative class members.

2.10 Outside Counsel of Record: attorneysovare not employees of a Party to t

action, but are retained to represent or advise § Rathis action and have appeared in this ag
on behalf of that Party or are affiliated with a law firm which has appeared on behalf of that P
2.11 Party: any Party to thection, including allof its officers, directors, employeeg

consultants, retained experts, and Out§ldansel of Record (arttieir support staffs).

2.12 Producing Party: a Party or Non-Patiyat produces Disckure or Discovery
Material in this action.
CASE NO. 16-CV-03536-YGR a4 STIPULATED PROTECTIVE ORDER WITH
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2.13 Professional Vendors: persoos entities that providditigation support service

(e.g., photocopying, videotaping, transteg, preparing exhibits or deonstrations, and organizin
storing, or retrieving data iany form or medium) and theamployees and subcontractors.

2.14 Protected Material: any Disclosure Discovery Material or other documents

materials that are subject to attorney-clienwifgge, attorney-work pduct doctrine, or othe
applicable privilege whether or not desitgthas “CONFIDENTIAL” or “ATTORNEYS’ EYES
ONLY.”

2.15 Receiving Party: a Party that receilsclosure or Discovery Material from

Producing Party.
3. SCOPE

This Order will be entered pursuant to FRZ3d¢c) and FRE 502. The protections confe
by this Order cover not only Protected Materiad £onfidential Information (as defined above),
also (1) any information copied or extracted from the same; (2) all copies, excerpts, summ
compilations of the same; and (3) any testimony, c@at®ns, or presentatiofry Parties or thei
Counsel that might reveal the same. However,fiotections conferred by this Order do not cq
the following information: (a) any information thatirsthe public domain ahe time of disclosur
to a Receiving Party or becomes part of the puddimain after its disclosure to a Receiving Part

a result of publication not involvgha violation of this Order, inatling becoming partf the public

record through trial ootherwise; and (b) any fiormation known to the Reeéng Party prior to the

disclosure or obtained by the Receiving Partyrafte disclosure from a source who obtained
information lawfully and under no obligation of caténtiality to the Desigrtang Party. Any use g
Protected Material and/or Confideal Material at trial shall bgoverned by a separate agreemer
order.

4. DURATION

Even after final disposition of this litigation, the confidentyabbligationsimposed by this

Order shall remain in effect unt@ Designating Party agrees othesevin writing or a court ordg

otherwise directs. Final dispositi@hall be deemed to be the later of (1) dismissal of all claims

[72)
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defenses in this action, with aithout prejudice; or (2) finaludgment herein after the completion
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and exhaustion of all appls, rehearings, remands, trials,reviews of this a@bn, including the
time limits for filing any motions or applicationsrfextension of time pursaato applicable law.

5. DESIGNATING CONFIDENTIAL INFORMATION AND/OR PROTECTED MATERIAL

5.1 Exercise of Restraint and i€an Designating Material foProtection. Each Party

Non-Party that designates information or items gootection under this Order must take care to

limit any such designation to sp&cimaterial that qualifies undeghe appropriate standards. The

Designating Party must designdte protection only thas parts of material, documents, items
oral or written communications that qualify — #wat other portions ofhe material, document|
items, or communications for whigdrotection is not warrantedenot swept unjustifiably withi
the ambit of this Order.

Mass, indiscriminate, or routinized desigonas are prohibited. Desigians that are show
to be clearly unjustified or that hay®een made for an improper purposgy.( to unnecessaril
encumber or retard the case development pramessimpose unnecessagypenses and burdens
other parties) expose the fignating Party to sanctions.

If it comes to a Designating Party’s attentioattinformation or items that it designated
protection do not qualify for protection, that Desitymg Party must promptly notify all other Part
that it is withdrawing th mistaken designation.

5.2 Manner and Timing of Designations. Exceps otherwise proded in this Orde

(see, e.g.,, second paragraph of Section 5.2(a) belowr),as otherwise stipulated or order

Disclosure or Discovery Materighat qualifies for protection undéhnis Order must be clearly s$o

designated before the matermdisclosed or produced.
Designation in conformity ih this Order requires:

(a) for information in documentary forne.g., paper or electronic documents, |
excluding transcripts of depositions or other pattor trial proceedings}hat the Producing Par
affix the legend “CONFIDENTIAL” or “ATTORNEYS’EYES ONLY” to each page that conta
protected material. If only a porticor portions of the material onpage qualifies for protection, t
Producing Party also must cleailyentify the protected portion(sk.¢., by making appropriat
markings in the margins) when feasible. A PastyNon-Party that makesriginal documents @
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materials available for inspection need not desigtiaen for protection until after the inspecti

Party has indicated which matarit would like copied and proded. During the inspection and

before the designation, all ahe material made available for inspection shall be deemed

“CONFIDENTIAL.” After the inspecting Party has identified the documents it wants copie
produced, the Producing Party must determine kvlliscuments, or portions thereof, qualify
protection under this Order. Then, before prdg the specified documents, the Producing P
must affix the “CONFIDENTIAL” or “ATTORNEYS’ EYES ONLY” legend to each page th
contains Confidential Information and/or Protectddterial when feasible. If only a portion
portions of the material on a page qualifies footection, the Producing Rg also must clearly
identify the protected portion(s2.¢., by making appropriate markings in the margins).

(b) for testimony given in deposition or irhet pretrial or trial proceedings, that t
Designating Party identify on theecord, before the close of the deposition, hearing, or
proceeding, all protected testimony.

(c) for information produced in some fomther than documentary and for any ot
tangible items, that the Producing Raatfix in a prominent place onéhexterior of the container

containers in which the information or item sgored the legend “CONFIDENTIAL.” If only

portion or portions of the inforation or item warrant protectiothe Producing Party, to the exte

practicable, shall identify the protected portion(s).

5.3 Inadvertent Failures to Designate. If élyn corrected, an inadvertent failure

designate qualified information or items does mdénding alone, waive the Designating Par

he

other

her

ty’'s

right to secure protection undehis Order for such material. Upon timely correction of a

designation, the Receiving Parmust make reasonable efforts to asghat the mateal is treated in
accordance with the provisions of this Order.

6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1 Timing of Challenges. Any Party &ton-Party may challenge a designation

confidentiality at any time. Unless a promptatenge to a Designatingarty’s confidentiality
designation is necessary to avoid foreseeabhstantial unfairness, unnecessary economic bur
or a significant disruption or delay of the littgmn, a Party does not waivts right to challenge

7 STIPULATED PROTECTIVE ORDER WITH
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confidentiality designation by eleaty not to mount a challengpromptly after the origing
designation is disclosed.

6.2 Meet and Confer. The Challenging Partglisimitiate the dipute resolution proces

by providing written notice of each designation it is challenging and describing the basis f
challenge. To avoid ambiguity as to whether alleimge has been made, the written notice 1
recite that the challenge to cadéntiality is being made in accordance with this specific parag
of the Order. The Parties shall attempt to resolve ehalienge in good faith and must begin
process by conferring directly (in voice to voidmlogue; other forms ofommunication are ng
sufficient) within 14 days of the date of servfenotice. In conferring, the Challenging Party m
explain the basis for its belief that the confidality designation was ngiroper and must give th
Designating Party an opportunity teview the designated materitd,reconsider the circumstanc
and, if no change in designatias offered, to explain the basfer the chosen designation.
Challenging Party may proceed to the next stagieichallenge process only if it has engage
this meet and confer process first or establishasthie Designating Party iswwilling to participate
in the meet and confer process in a timely manner.

6.3  Judicial Intervention. If the Partiesannot resolve a challenge without cg

intervention, the parties shall follow the Coui$tanding Order in Civil Gaes regarding Discove
and Discovery Motions. The parties may file a jdetter brief regarding retaining confidential
within 21 days of the initial notice of challenge within 14 days of the parties agreeing that
meet and confer process will mesolve their dispute, whicheveraarlier. Failure by a Designatis
Party to file such discovery dispute letter within the applicabler2l4 day period (set forth aboV
with the Court shall automatically waive thendidentiality designation for each challeng
designation. If, after submitting a joint letter brief, the Court allows that a motion may be file
such motion must be accompanied by a compedectaration affirming that the movant h
complied with the meet and confer requirements iragas the preceding paragraph. The Cour|
its discretion, may elect toansfer the discovery matt® a Magistrate Judge.

In addition, the parties may file joint letter brief rgarding a challenge ta confidentiality
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designation at any time if there is good causealf®ng so, including a challenge to the designation
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of a deposition transcript or any portions thereof. If, after submitting a joint letter brief, the Cour

allows that a motion may be filed, any motidamought pursuant to this provision must
accompanied by a competent declaration affirmirag the movant has complied with the meet
confer requirements imposed by the preceding papdgr The Court, in its discretion, may elec

refer the discovery matter to a Magistrate Judge.

be
and

[ to

The burden of persuasion in any such challenge proceeding shall be on the Designatil

Party. Frivolous challenges, and those madeafo improper purpose (e.g., to harass or impose

unnecessary expenses and burdsnsther parties) may expose fiballenging Payt to sanctions,

Unless the Designating Party hasiveal the confidentiality desigtian by failing to file a letter

brief to retain confidentiality adescribed above, all parsieshall continue to afford the material
guestion the level of protection to which it igidad under the ProducinBarty’s designation unt

the court rules on the challenge.

n

7. ACCESS TO AND USE OF CONFIDENTIAL INFORMATION AND/OR PROTECTED

MATERIAL

7.1 Basic Principles. A Receiving Party mage Confidential Infor@tion and Protected

Material that is disclosed @roduced by another Party or by a@rNParty in connection with th

case only for prosecuting, defending, or attemptingsdttle this litigation. Such Confidenti

S

al

Information and Protected Material may be diselb only to the categories of persons and under the

conditions described in this Ord&hen the litigation has beerrt@nated, a Receiving Party muyst

comply with the provisions of section 13 below (FINAL DISPOSITION).

Confidential Information and/or Protected Maé must be stored and maintained by a

Receiving Party at a location and in a secure manaeetisures that access is limited to the per
authorized undethis Order.

7.2 Disclosure of “CONFIDENTIAL” Informatin or Iltems. Unless otherwise ordered

the court or permitted in writing by the DesigngtiParty, a Receiving Party may disclose
information or item designated “CONFIDENTIAL” only to:

(&) the Receiving Party’s Outside CounsélRecord in this action, as well
employees of said Outside CounsélRecord to whom it is reasably necessary to disclose

9 STIPULATED PROTECTIVE ORDER WITH
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information for this litigation;
(b) the officers, directors, and ermpkes (including In-House Counsel) of the
Receiving Party to whom disclosure issenably necessary for this litigation;

(c) Experts (as defined in this Order)tbe Receiving Party to whom disclosure is

reasonably necessary for this litigation anabvhave signed the “Acknowledgment and Agreement

to Be Bound” (Exhibit A);
(d) the court and its personnel;

(e) court reporters and their staff;

() professional jury or tal consultants, mock jurors, and Professional Vendofs to

whom disclosure is reasonably necessary fthis litigation and who have signed the
“Acknowledgment and Agreement to Be Bound” (Exhibit A);

(g) during their depositions, witnesses ia #ttion to whom disasure is reasonably
necessary and who have signed the “Acknowledgraed Agreement to Be Bound” (Exhibit A),
unless otherwise agreed by the Designating Partgrdered by the court. Pages of transcribed
deposition testimony or exhibits to depositions tteateal Protected Matati and/or Confidential
Information must be separately bound by the toeporter and may not bdisclosed to anyone
except as permitted under this Order; and

(h) the author or recipienf a document containing thefammation or a custodian or
other person who otherwisegsessed or knew the information.

7.3 Disclosure of “ATTORNEYSEYES ONLY” Information or Iltems. Unless otherwise

ordered by the court or permitted in writing Hye Designating Party, a Receiving Party may
disclose any information or item designated “ATTORNEYS’ EYES ONLY” only to:

(a) the Receiving Party’s Outside CounsélRecord in this action, as well gas
employees of said Outside CounsélRecord to whom it is reasably necessary to disclose the
information for this litigation;

(b) Experts (as defined this Order) of the Receiving Rg to whom disclosure is

reasonably necessary for this litigation anabvhave signed the “Acknowledgment and Agreement

to Be Bound” (Exhibit A); and

10. STIPULATED PROTECTIVE ORDER WITH
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(c) the court and its personnel. 8. @RECTED MATERIAL AND/OR CONFIDENTIAL

INFORMATION SUBPOENAED OR ORDERE PRODUCED IN OTHER LITIGATION

If a Party is served with aubpoena or a court order issuedoiher litigation that compe

disclosure of any information or items dgsated in this action as “CONFIDENTIAL” or

“ATTORNEYS’ EYES ONLY,” that Party must:

(a) promptly notify in writing the Designaty Party. Such notification shall include a

copy of the subpoera court order;
(b) promptly notify in writing the Party o caused the subpoenacoder to issue if
the other litigation that some ol af the material covered by thalgpoena or order subject to this
Order. Such notification shall inalle a copy of this Order; and
(c) cooperate with respettd all reasonable procedurssught to be pursued by t

Designating Party whose Protectddterial and/or Confidentidhformation may be affected.

If the Designating Party timely seeks a protexiwrder, the Party sezd with the subpoena

or court order shall not produce any informatd@signated in this actioas “CONFIDENTIAL” or

—

‘“ATTORNEYS’ EYES ONLY” before a determini@n by the court from which the subpoena or

order issued, unless the Party has obtainedDiasignating Party’s permission. The Designating

Party shall bear the burdemd expense of seeking protection iatttourt of its confidential materi
— and nothing in these provisions should be caoestras authorizing or encouraging a Recei
Party in this action to disobey antul directive from another court.

9. A NON-PARTY'S CONFIDENTIAL INFORMATION AND/OR PROTECTED

MATERIAL SOUGHT TO BE PRODUCED IN THIS LITIGATION

(a) The terms of this Order are applicatdenformation produced by a Non-Party|

this action and designated as “CONFIDENTIALSuch information produced by Non-Parties i

connection with this litigation iprotected by the remedies anelief provided by this Orde
Nothing in these provisions should be construegrahkibiting a Non-Party from seeking additiol
protections.

(b) In the event that a Party is reeuir by a valid discovery request, to produd
Non-Party’s Confidential Information in its possessi@amd the Party is subjetd an agreement wit

11. STIPULATED PROTECTIVE ORDER WITH
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the Non-Party not to produce the Non-Party®idential Information, then the Party shall:
(1) promptly notify in writing the Rguesting Party and the Non-Party t
some or all of the information requested is suljee confidentiality aggement with a Non-Party
(2) promptly provide the Non-Party withcopy of the Order in this litigatio
the relevant discovery request(s), and a reasonably specific description of the info

requested; and

(3) make the information requested dafalie for inspection by the Non-Party.

(c) If the Non-Party fails to object or seakprotective order from this court within

14 days of receiving the notice and accompaninfgrmation, the Receiving Party may produce

Non-Party’'s Confidential Information responsiveth@ discovery request. If the Non-Party tim

hat

1,

rmatio

the

ely

seeks a protective order, the Receiving Party shall not produce any information in its possession

control that is subject to the confidentiality agreatwith the Non-Party before a determination by

the court. Absent a court order to the contrérg, Non-Party shall bedine burden and expense
seeking protection in this cowt its Confidential Information.

10. UNAUTHORIZED DISCLOSURE OF CRFIDENTIAL INFORMATION AND/OR

PROTECTED MATERIAL

If a Receiving Party learns that, by inadvertenoc®therwise, it has disclosed Confiden

Information and/or Protected Material to any pergspim any circumstance not authorized under

Order, the Receiving Party mushmediately (a) notify in wring the Designating Party of the

unauthorized disclosures, (b) use its best effdd retrieve all unauthorized copies of
Confidential Information and/or Protected Ma#dri(c) inform the person or persons to wh
unauthorized disclosures were mafeall the terms of this Ordeand (d) request such person
persons to execute the “Acknowledgment and AgreéneeBe Bound” that isattached hereto &
Exhibit A.

11. CLAWBACK AGREEMENT

Pursuant to FRE 502(d) and (e), the Partigeee to and the Court orders protectior
privileged and otherwisprotected Documents against claimswafiver (including as against thi
parties and in other federal asi@dte proceedings) as follows:

12 STIPULATED PROTECTIVE ORDER WITH
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(@) The disclosure or production of @onents by a Producing Party subject to a

legally recognized claim of privilegeincluding without limitation the
attorney-client pritege and the work-product doicte, to a Receiving Part
shall in no way constitutéhe voluntary disclose of such Document.

(b) The inadvertent disclosure or prodoatiof any Document in this action sh
not result in the waiveof any privilege, eviddarary protection or other

protection associated with such Docurnhas to the Reoang Party or any

all

third parties, and shall not result any waiver, including subject matter

waiver, of any kind.

(©) If, during the course of this litigatip a Party determines that any Document

produced by another Party is or megasonably be subgt to a legally

recognizable privilege or evidentyaprotection (“Protected Document”):

(i)

CASE NO. 16-CV-03536-YGR

the Receiving Party shall: (A) refrain from reading the Prote
Document any more closely than ngcessary to ascertain that it
privileged or otherwise protectddom disclosure; (B) immediate
notify the Producing Party in writing that it has discovered Docum
believed to be privileged or protected; (C) specifically identify
Protected Documents by Bates numksnge or hash value, and, (|
within ten (10) days of discowe by the ReceivingParty, return
sequester, or destroy all copiessofch Protected Documents, alg
with any notes, abstracts or compilatiaighe content thereof. To tf
extent that a Protected Document has been loaded into a liti
review database under the cohtrof the Receiving Party, th
Receiving Party shall have all elemtic copies of the Protects
Document extracted from the dbatse. Where such Protect
Documents cannot be destroyed separated, they shall not

reviewed, disclosed, or otherwisesed by the Receiving Part
Notwithstanding, the Receiving Party is under no obligation to s¢

13 STIPULATED PROTECTIVE ORDER WITH
) CLAWBACK AGREEMENT
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1 or review the Producing Party’s Baments to identify potentially

2 privileged or work product Protected Documents.

3 (i) If the Producing Party intends tmssert a claim of privilege or other

4 protection over Documents identified by the Receiving Party as

5 Protected Documents, the Producing YPauitl, within ten (10) days of

6 receiving the Receiving Party’s itten notification described above,

7 inform the Receiving Party of sucimtention in writing and shall

8 provide the Receiving Party withlag for such Protected Documents

9 that is consistent with the requirents of the Federal Rules of Civil
10 Procedure, setting forth the basis tbe claim of privilege or other
11 protection. In the event that apgrtion of a Protected Document dges
12 not contain privileged or protesd information, the Producing Party
13 shall also provide to the ReceiginParty a redacted copy of the
14 document that omits the informatidimat the Producing Party believes
15 is subject to a claim of prikege or other protection.
16 (d) If, during the course of this litigatn, a Party determines it has produced a
17 Protected Document:
18 ) the Producing Party may notify the Receiving Party of such
19 inadvertent production in writing, and demand the return of such
20 documents. Such notice shall be writing, however, it may be
21 delivered orally on the record atdeposition, promptly followed up |n
22 writing. The Producing Party’s wen notice will identify the
23 Protected Document inadvertently produced by bates number rapge ot
24 hash value, the privilege or peation claimed, and the basis for the
25 assertion of the privilege and shpibvide the Receiving Party with|a
26 log for such Protected Documents that is consistent with| the
27 requirements of the Federal RulesGi¥il Procedure, setting forth the
28 basis for the claim of privilege ather protection. Irthe event that

P | CASE NO. 16-CV-03536-YGR 14.  STIPULATED PROTECTIVE ORDER WITH
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(e)

(f)

CASE NO. 16-CV-03536-YGR 15.

any portion of the Protected Documieloes not contain privileged

protected information, the Producimarty shall also provide to the

Receiving Party a redacted copy thfe Document that omits the

information that the Producing Patbglieves is subject to a claim

privilege or other protection.

(i) The Receiving Party must, withiten (10) days of receiving the

Producing Party’s written notifation described above, retu

sequester, or destrdhe Protected Documemind any copies, along

with any notes, abstracts or compilatiarighe content thereof. To the

extent that a Protected Document has been loaded into a liti

review database under the conhtrof the Receiving Party, the

Receiving Party shall have all elemtic copies of the Protected

of

mn,

pjation

Document extracted from the dbhtse. Where such Protected

Documents cannot be destroyed separated, they shall not
reviewed, disclosed, or otherwigeed by the Receiving Party.
To the extent that the informati@ontained in a Protected Document

already been used in or describeainer documents generated or maintai

by the Receiving Party prior to the daikreceipt of written notice by the

Producing Party as set forth in paragraft)éi) and d(i),then the Receivin

has

ned

Party shall sequester such documents until the claim has been resolved. If th

Receiving Party disclosed the Protectectduent before being notified of its

inadvertent production, it must takeasonable steps tetrieve it.

The Receiving Party’s return, sequeestg or destruabn of Protected

Documents as provided herewill not act as a waer of the Requestin

Party’s right to move for the prodiien of the returned, sequestered

or

destroyed documents on the groundat tthe documents are not, in fact,

subject to a viable clairaf privilege or protection.However, the Receivin
Party is prohibited andstopped from arguing that:

STIPULATED PROTECTIVE ORDER WITH
CLAWBACK AGREEMENT
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12.

CASE NO. 16-CV-03536-YGR

(9)

(h)

(i)

@)

() the disclosure or production d@he Protected Docuoents acts as
waiver of an applicable privage or evidentiary protection;

(i) the disclosure of the Protext Documents was not inadvertent;

(i)  the Producing Party did not takeeasonable steps to prevent

disclosure of the Protected Documents; or

a

the

(iv)  the Producing Party failed to takeasonable or timely steps to rectify

the error pursuant to Beral Rule of Civil Procedure 26(b)(5)(B),
otherwise.
Any Party may submit Protected Dogents to the Court under seal fo

determination of the claim of privilegor other protection. The Produci

or

[ a

Party shall preserve the Protected Documents until such claim is resolved

The Receiving Party may not use tAsotected Documents for any purpose

absent this Court’s Order.
Upon a determination by the Courathhe Protected Documents are prote

by the applicable privilege or evidenaprotection, and if the Protects

cted
d

(1%

Documents have been sequestered rattem returned or destroyed by the

Receiving Party, the Protected Docunseshall be returned or destroyed

within 10 (ten) days of the Court'sder. The Court may also order the

identification by the Receiving Party Bfotected Documents by search te
or other means.

Nothing contained herein is intendex] br shall serve to limit a Party’s rig
to conduct a review of documents, dgiacluding electonically stored
information) and other information, aluding without limitation, metadat
for relevance, responsiveness and/cg #egregation of privileged and
protected information before such imeation is produced to another Party.
By operation of the Parties’ agreement and Court Order, the Partig

specifically afforded the proteons of FRE 502 (d) and (e).

MISCELLANEOQUS

16 STIPULATED PROTECTIVE ORDER WITH
) CLAWBACK AGREEMENT
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12.1 Right to Further Relief. Nothing in tiigder abridges the right of any person to s

its modification by the court in the future.

eek

12.2 Right to Assert Other Objections. By staiulg to the entry of this Order, no Party

waives any right it otherwise walllhave to object to disclosimy producing any information ¢
item on any ground not addressed iis @rder. Similarly, no Party vixges any right to object on ar
ground to use in evidence of anytbé material covered by this Order.

12.3 Filing Confidential Information and/oProtected Material. Without written
permission from the Designating lBaor a court order securedtef appropriate notice to 4
interested persons, a Party may not file ie fublic record in thisaction any Confidentig
Information and/or Protected Material. A Partyatttseeks to file under seal any Confiden
Information and/or Protected Material must comply with Civil Local Rule 79-5. Confide

Information and/or Protected Material may oride filed under seal pswant to a court ordé

authorizing the sealing of the specific Confidentidbfmation and/or Protectellaterial at issue.

Pursuant to Civil Local Rule 79-5, a sealing ondél issue only upon a requesstablishing that the

Confidential Information and/or Protected Materal issue is privilegedprotectable as a trag
secret, or otherwise entitled fwotection under the law. If aeReiving Party’s request to fi

Confidential Information and/or Protected Material under seal pursuant to Civil Local Rule 7

is denied by the court, then the Receiving Yamiay file the information in the public record

pursuant to Civil Local Rule 79-5(e) @sis otherwise instructed by the court.

12.4 Information Security Protections. Anyrgen in possession of another Part
Confidential Information and/or Protected Mater&lall maintain a written information secur
program that includes reasonalddministrative, technical, anphysical safeguards designed
protect the security and confidentiality of sucbnfidential Information and/or Protected Mater
protect against any reasonably amited threats or hazards to the security of such Confid
Information and/or Protected Material, and protegainst unauthorized acce$s or use of suc
Confidential Information and/or Brected Material. To the exteatperson or Party does not hg
an information security program they may cdynwith this provisionby having the Confidentig
Information and/or Protected Material managed mg/ar stored with eDisivery vendors or claim

STIPULATED PROTECTIVE ORDER WITH
CASE NO. 16-CV-03536-YGR 17. CLAWBACK AGREEMENT
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1 | administrators that maintain suah information security program.
2 If the Receiving Party discovers a breachseturity, including any actual or suspected
3 || unauthorized access, relating to another Party'si@emtial Information and/or Protected Material,
4 || the Receiving Party shall: (1) promptly provide et notice to Designating Party of such breach;
5| (2) investigate and take reasonable efforts toediate the effects ahe breach, and provide
6 | Designating Party with assurascreasonably satisfactory to dignating Party that such bredch
7 | shall not recur; and (3) providaufficient information about thiereach that the Designating Party
8 || can reasonably ascertain the size and scaethe breach. If required by any judicial |or
9 | governmental request, requirement or order tola@kscsuch information, the Receiving Party shall
10 | take all reasonable steps to gilie Designating Party sufficient prinotice in order to contest such
11 | request, requirement or order through legal medhg. Receiving Party agre&scooperate with the
12 | Designating Party or law enforcement in investigg@ny such security incident. In any event,|the
13 | Receiving Party shall promptly tale#! necessary and appropriaterective action to terminate the
14 | unauthorized access.
15 || 13. FINAL DISPOSITION
16 Within 60 days after the final disposition tifis action, as defined in paragraph 4, each
17 | Receiving Party must return all Confidential Infaton and/or Protected Ntial to the Producing
18 | Party or destroy such materi#ls used in this subdivision, 1aConfidential Information and/qr
19 | Protected Material” includes all copies, abssacompilations, summaries, and any other format
20 | reproducing or capturing any of the Confidentidlormation and/or Protected Material. Whether
21 | the Confidential Information and/d?rotected Material is returnemt destroyed, upon request the
22 | Receiving Party must submit a written certificatito the Producing Partand, if not the same
23 | person or entity, to the Designating Party) by 60 day deadline that (1) identifies (by category,
24 | where appropriate) all the Protected Material that was returned or destroyed and (2) affirmg that t
25 | Receiving Party has not retainedyamopies, abstracts, compilations, summaries or any other format
26 | reproducing or capturing any of the Confidential Information and/or Protected Material.
27 | Notwithstanding the above:
28 (@) Counsel are entitled tetain an archival copy @l pleadings, motion papers,
55??5;2:%?;%@%‘5 CASE NO. 16-CV-03536-YGR 18.  3TRLLATED PROTECTIVE ORDER WITH
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trial, deposition, and hearing transcripts, legeemoranda, correspondence, deposition and

exhibits, expert reports, attorney work product, and consultehégpert work product, even if su

trial

ch

materials contain Confidential Information and/or Bovéd Material. Any such archival copies that

contain or constitute Confidential Information and/or Protected Material remain subject to this Orde

as set forth in Section 4 (DURATION).

(b) If any information or items designated as “CONFIDENTIAL” and produyced

by another Party or Non-Party has been loadedantolitigation review d@abase, counsel for the
Party using such database shall have the redpligsof ensuring that all such informatign

(including all associated images and native filesgxtracted from sucbatabases (including any

associated staging databases) and destroyed. O9edtrshall mean deletion of documents from all

databases, applications and/de fsystems in a manner such thia¢y are not readily accessib

without the use of specialized tools or techniques typicagd by a forensic expert.

(©) The Parties, counsel of record foe tRarties, and experts or consultants f

e

or a

Party shall not be required to return or to destroy any information or items designated &

“CONFIDENTIAL” to the extent such information (§ stored on media thad generally considered

not reasonably accessible, such as disaster recbaekyp tapes, or (ii) only retrievable through

use of specialized tools or techniques typically used by a forexysecteprovided that to the extent

any such information is not retwa or destroyed due to the fgoeng reasons, such information
items designated in this action as “CONFIDENTIAshall remain subject to the confidential
obligations of this Order.

IT 1S SO STIPULATED, THROUGH COUNSEL OF RECORD.

19. STIPULATED PROTECTIVE ORDER WITH

CASE NO. 16-CV-03536-YGR CLAWBACK AGREEMENT

the

or

ty




© 00 ~N o o b~ w N P

N RN RN NN NN R B R R R R R R R
N~ o 00 N W N kP O © 0 N o o0 M W N L O

28

LITTLER MENDELSON, P.C.
50 W. San Fernando, 15th Floor
San Jose, CA 95113.2303
408.998.4150

Dated: November __, 2016

Dated: November __, 2016

BRYAN SCHWARTZ
LOGAN STARR

BRYAN SCHWARTZ LAW
Attorneys for Plaintiff
GREG BOESCH

MARLENE S. MURACO

KARIN M. COGBILL

MICHELLE L. GOMEZ

LITTLER MENDELSON, P.C.
Attorneys for Defendants
FEDERAL INSURANCE CO. and
CHUBB GROUP HOLDINGS, INC.

* * *

PURSUANT TO STIPULATION, IT IS SO ORDERED.

Dated: December 23, 2016

CASE NO. 16-CV-03536-YGR

Lypone Moptoflece

¥)YONNE GONZALEZ ROGERS™
UNITED STATESDISTRICT JUDGE

20 STIPULATED PROTECTIVE ORDER WITH
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

l, [print or type full name],

[print or type full address], declare uypelealty of perjury tht | have read i

its entirety and understand the Stipulated Prote@iraer with Clawback Agreement (the “Orde
that was issued by the United States District Courthfe Northern District of California on [date]
the case ofreg Boesch v. Chubb Ltd. d/b/a Chubb Group Insurance Cos.; Federal Insurance Co.;
Chubb Group Holdings, Inc., Case No. 16-CV-03536-YGR. | agreecamply with and to be boun
by all the terms of this Order and | understand and acknowledge that failure to so comp
expose me to sanctions and punishment in the natuw@ntempt. | solemnly promise that | will n
disclose in any manner any information or item thatubject to this Order to any person or er]
except in strict compliance withe provisions othis Order.

| further agree to submit to the jurisdictiohthe United States District Court for t
Northern District of California for the purpose efiforcing the terms of this Order, even if sl
enforcement proceedings occur after termination of this action.

| hereby appoint [print or type full nam

[print or type full sdaindstelephone number]

my California agent for service of process in aation with this action oany proceedings relatg

to enforcement of this Order.

Date:

City and State where sworn and signed:

Printed name:

Signature:

Firmwide:143827141.2 089788.1001
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