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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

BEATRICE ALILA-KATITA, et al., Case No0.16-cv-03950-JSW
Plaintiffs,
ORDER GRANTING MOTION TO
V. DISMISS
U.S. BANK NATIONAL ASSOCIATION, Re: Dkt. No. 19
Defendant.

Now before the Court for consideration ig tmotion to dismiss filed by Defendant, U.S.
Bank National Association (“Defendant”). The Couas considered the pad’ papers, relevant
legal authority, and the record in this €aand it HEREBY GRANYT Defendant’s motion.
BACKGROUND
Plaintiffs in this case are former employ@é®efendant, who ocpied the position of
small business bankers and/or basmbanking officers (collectivelBBOs”). Plaintiffs assert

individual claims for violations of varioysrovisions of the Caldfrnia Labor Code and

California’s Unfair Competition Law (“UCL”). Té Court will address the nature of those claim$

in more detail below. It is undisputed that e&thintiff was a member & now decertified class
of BBOs who previously filed suiagainst Defendants for vidlans of the Labor Code and the
UCL in a lawsuit captioneBuran v. U.S. Bank National Associatjglameda County Superior

Court Case No. 2001-03553Dran’).*

! On July 28, 2016, the Court granted Defent’s motion to relate this caseli@ahan, et al.
v. U.S. Bank National AssociatioNo. 09-cv-3111-JSW (“Trahan”). THeahancase also was a
continuation of théuran litigation, in that it involved @ims asserted by business banking
officers employed by Defendant fro&eptember 27, 2005 through June 30, 2009.
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Plaintiffs’ overarching theory is that Bendant misclassified them as non-exempt
employees. Plaintiffs allege that they “werguiarly scheduled as a matter of uniform company
policy to work and in fact worked as salarig@hk employees in excess of eight hours per
workday and/or in excess of forty hours per waeek without receiving stight time or overtime
compensation for such overtime hours worked[IPkt. No. 20, Defendant’'s Request for Judicial
Notice (“Def. RIN"), Ex. 2 (FirsAmended Complaint (“FAC”), § 10.Plaintiffs also allege that
they were eligible for incentive compensatiofd. {f 11.) According to Rintiffs, Defendant did
not provide them with the required number dtr@and meal period breaks, did not document sug
breaks, and “willfully, intentionally and knowingtlid not provide Plaintiffs with accurate
itemized wage statements showing all ofitifermation required pursuant to Labor Code
[sections] 226 and 1174[.]"Id. 11 12, 23.) Plaintiffs also allegjgat they were not timely and
properly paid all of their wageat time of termination.Id. § 13.) With the exception of the
allegations regarding incentive compensation, th#egations are the sarbasic allegations that
gave rise to the dispute Duran.

1. The Duran Litigation.

The original complaint iburan was filed on December 26, 2001, by Amina Rafigzada ¢
behalf of herself and a putatietass of persons employed by Dedant as small business banker
(Def. RIN, Ex. 3 (Duran Compl.”), 11 1-2).) Ms. Rafiqzacalleged that she and the putative
class “were improperly and illegally mis-classdiby Defendant[] as ‘exempt’ employees,” and
asserted claims for violatns of Labor Code section 11%4,seq. for failure to pay overtime,
violations of waiting time penaltsepursuant to Labor Code secti203, civil penalties pursuant to
Labor Code section 1174.5, a UCL claim based omaltbged violations ofhe Labor Code, and a
claim for conversion. Quran Compl., 1 9 and Pray&or Relief at p. 14-16.)

On February 26, 2003, the plaintiff Buran filed a First Amended Complaint@uran
FAC”), which substituted in new plaintiffs butmiinued to assert the claims asserted in the

original complaint. $ee generallpef. RIN, Ex. 4Duran FAC).) On March 14, 2005, the
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plaintiffs in Duran filed the Second Amended ComplainD(fran SAC”), which again substituted
in new plaintiffs, added claims for personsptoyed as BBOs, added a claim for failure to
provide meal and rest periodelaks, and added a claim under thé&or Code’s Private Attorneys
General Act (“Labor CodeAGA”). (Def. RIN, Ex. 5Duran SAC 1 21-22).) In their UCL
claim, theDuran plaintiffs also alleged that Defendantenduct violated the Labor Code section
identified in their first cause of action a&ll as Labor Code sections 204, 216, 1198 and 1199.
(Id. 1 24.)

On April 29, 2005, the state court granted Ehean plaintiffs’ motion for class
certification and certified a classmsisting of “all current and fomer California-based employees
of Defendant ... with the title ‘small businesskar (‘SBB’) and/or ‘business banking officer
(‘BBO’) who were employed at any time between December 26, 1997 and a date 10 days pr
the date of actual mailing of the notice to the class.” (Def. RIN, Ex. 6 (Order Granting Motiof
Class Certification; Def. RIN Ex. 7 (Order re Metiat 2:6-10).) The record shows that this Ordj
did not encompass the claim based on alleged méalest period violations(Def. RIN, Ex. 14.)
The putative class members were then provided@aind the opportunity tapt out of the class.

On November 1, 2006, thauran plaintiffs dismissed the clainfer direct violations of
the Labor Code and for conversion and soughtfretikely under the UCL for the alleged Labor
Code violations. fee, e.gDef. RIN Ex. 10 (Plaintiffs’ Motion for Leave to Amend (“Mot. for
Leave”) at 2:10-11).) Acading to the record, thBuran plaintiffs made thétactical decision” to
waive their legal claims. (Plaintiffs’ Requdst Judicial Notice (“Pls. RIN”), Ex. Dran
Plaintiffs Mem. of Points and Auth. RegardiWaiver of Legal Claims at 2:22).) Tbhairan
plaintiffs viewed the decision to waive the legalinis to be “in the best interests of the class
because it removes the right of ayjtrial and allows the case to be tried as a bench trid.”a{
2:22-24.) The record also shows that the dismissal of the legal claims was over Defendant’s
objection and without prejudice. However, ieran court required that the class be given notic
of the dismissal and a further oppmity to opt-out. (Pls. RIN, Ex. 2 (Nov. 1, 2006, Transcript (
Proceedings at 2:7-21, 4:19-5:11, 6:19-8:16; NtwtLeave at 2:22-3:7), Ex. 12 (Order re

Supplemental Notice).)
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Thereafter, th®uran Plaintiffs moved for leave thle a Third Amended Complaint
(“Duran TAC”) to ensure that the claim for meaddarest breaks was included as a predicate
violation of the UCL claim and to conform thengplaint to reflect the dismissal of the legal
claims. (Mot. for Leave at 2:22-3:7.) The court granteditean plaintiffs’ motion, and they
filed theDuran TAC on November 30, 2006. (Def. RIN, Exs. 9, 11.) Dbhean class members
were then provided notice of the changes and weeeifically advised that “[i]f you do not want
to participate in this lawsuit, or wish to purstaur legal claims insteaaf having them dismissed,
you can exclude yourself by ‘opting out.” (OrderSapplemental Notice, Ex. A (Notice at 3).)
The deadline to opt-out was January 15, 200&f.(RIN. Ex. 13 (Supplemental Declaration re
Notice Procedures (“Supp. Notice DEEIEX. A, Notice of Changef Claims at 2).) Itis
undisputed that none of the PHis in this case chose to optit after receiving this notice.
(Supp. Notice Decl., 11 10-11, Exs. C-D.) On May 16, 2007, the court deniedrdre
plaintiffs’ motion to certify a @ss to pursue the alleged resd ameal break violations under the
UCL. (Id., Ex. 14.)

On May 20, 2009, following a bifurcated benchliribe court entered judgment in favor
of theDuran plaintiffs on the UCL overtime claim.Id,, Ex. 15.) Defendant appealed, but the
Duran plaintiffs did not file a cres-appeal of the ordeenying the motion toertify the meal and
rest break class. The California Supreme Court affirmed the Court of Appeal’s decision to
decertify the case and vacate the judgment, and istdsed that the triglourt could entertain a
new motion for class certification on remarfduran v. U.S. Bank Nat. As$’&9 Cal. 4th 1, 50
(2014). On May 19, 2016, the trial court deniedDiuean plaintiffs renewed motion for class
certification of the overtime clai. (Def. RIN, Ex. 16.) Thuran plaintiffs have appealed that
decision. (Pls. RJN, Ex. 3.)

2. The Instant Litigation.

Plaintiffs filed this action on Mag4, 2016, five days after the courtDiran denied the
renewed motion for class certificatio(Def. RIN, Ex. 1 (“Compl.”).)In that complaint, Plaintiffs
only sought relief under the UCLS€eCompl., Prayer for Relief at 7.) On July 12, 2016,

Plaintiffs filed their FAC, in which they ass&taims against Defendafdr: (1) violations of
4
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California Labor Code sections 510 and 1194, fidufa to pay overtime; (2) violations of
California’s Unfair Competion Law, Business and Professions Code sections 1é288q.
("UCL”) based on the failure to pay overtime; (8lations of the UCL, based on the failure to
provide rest and meal breaks) (dolations of Labor Code section 203 for failure to pay earned
and unpaid wages; (5) violats of Labor Code sectio@26, 1174 and 1174.5 for failure to

provide accurate and itemized wage statements; and (6) a UCL Claim based on alleged violg

of Labor Code sections 204 afut failure to pay incentive copensation on a semi-monthly basig

and the failure to pay incentiveages during the pay period in whithey are earned. Plaintiffs
also assert a Labor Code PAGKImM to recover civil penaltidsased on the alleged Labor Code
violations. SeeFAC { 14-419

Plaintiffs allege that “[t]he filing of th®uran class action complaint on December 26,
2001 ... tolled the statute of limitations for the Rtdfs from four yeargrom the filing of the
Duran class action complaint, December 26, 1997, to the presedt)” jefendant acknowledges
that Plaintiffs’ second claim for relief is timelyHowever, it moves to disiss on the basis that the
statutes of limitations on themainder of the claims have run.

ANALYSIS
A. Applicable Legal Standard.

Defendant moves to dismiss for failurestate a claim under Federal Rule of Civil
Procedure 12(b)(6). A motion to dismiss iser under Rule 12(b)(6) where the complaint fails
to state a claim upon which relief can be gedn The Court’s “inquiry is limited to the
allegations in the complaint, which are acceptetiigsand construed the light most favorable
to the plaintiff.” Lazy Y Ranch LTD v. Behrer®l6 F.3d 580, 588 (9th Cir. 2008). Even under
the liberal pleadings standard of Federal Rul€igfl Procedure 8(a)(2)a plaintiff's obligation

to provide the ‘grounds’ of his rgitle[ment] to relief’ requires me than labels and conclusions,

2 On July 13, 2016, Defendant removed the adtahis Court and asserted that the Court
has jurisdiction because it is a “mass actionthas term is defined under the Class Action
Fairness Act (“CAFA”), 28 U.S.C. section 1332(qpPkt. No. 1, Notice of Removal, 1 9.)
Plaintiffs have not moved to remand. The Calsb is satisfied that has jurisdiction under
CAFA.

ation

D




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

and a formulaic recitation of the elements of a claim for relief will not &=l Atlantic Corp. v.
Twombly 550 U.S. 544, 555 (2007) (citiiRppasan v. Allain478 U.S. 265, 286 (1986)).
Pursuant td'wombly a plaintiff must not merely allegmnduct that is conceivable but must
allege “enough facts to state a clainrebef that is plasible on its face.”ld. at 570. “A claim

has facial plausibility when the Plaintiff pleadstfual content that allows the court to draw the
reasonable inference that the Defendsufiible for the misconduct allegedAshcroft v. Igbal

556 U.S. 662, 678 (2009) (citingvombly 550 U.S. at 556). Where, as here, a defendant movs
to dismiss “based on the running of the statuténafations,” a court can grant the motion “only
if the assertions of the complaint, read with required liberality, wodlnot permit the plaintiff

to prove that the atute was tolled.”Jablon v. Dean Witter & Cp614 F.2d 677, 682 (9th Cir.
1980). “The untimeliness must appear beyond doubt on the face of the complaint before a ¢
will be dismissed as time-barredCentaur Classic ConvertiblArbitrage Fund Ltd. v.
Countrywide Financial Corp878 F. Supp. 2d 1009, 1014 (C.D. Cal. 2011) (ci8nogermail
Cargo, Inc. v. United State68 F.3d 1204, 1206-07 (9th Cir. 1995)).

As a general rule, “a district court may moinsider material beyond the pleadings in rulin
on a Rule 12(b)(6) motion.Branch v. Tunnell14 F.3d 449, 453 (9th Cir. 1994)erruled on
other groundsGalbraith v. County of Santa Clar807 F.3d 1119 (9th Cir. 2002) (citation
omitted). However, documents subject to judicial notice may be considered on a motion to
dismiss. In doing so, the Court does not conaenotion to dismiss to one for summary
judgment. See Mack v. South Bay Beer DistritO8 F.2d 1279, 1282 (9th Cir. 1986Yyerruled
on other grounds by Astoria BeSav. & Loan Ass’'n v. Soliming01 U.S. 104 (1991).

If the allegations are insuffient to state a claim, a costiould grant leave to amend,
unless amendment would be futilBee, e.g. Reddy v. Litton Indus., J®d2 F.2d 291, 296 (9th
Cir. 1990);Cook, Perkiss & Liehe, Inc. v. N. Cal. Collection Serv., 19t1 F.2d 242, 246-47 (9th
Cir. 1990).

B. Requests for Judicial Notice.
Defendant asks the Court to take judicial notice of Plaintiffs’ complaints in this action,

their opposition to the motion to relate this cas&€rahan and an order ifrahan (Def. RJIN,
6
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Exs. 1-2, 17-18.) Both parties ask the Couttate judicial notice o¥arious records frorburan.
(Id., Exs. 3-16; Dkt. No. 21-1, PIs. RJN, Exs. 1-3.)

The Court can take judicial notice of the existence of pubtords or court documents,
but it may not take judicial notice dfsputed facts in those documengee, e.g., Lee v. City of
Los Angeles250 F.3d 668, 689-90 (9th Cir. 200Hptel Employees and Restaurant Employees
Local 2 v. Vista Inn Management C893 F. Supp. 2d 972, 978 (N.D. Cal. 2005); Fed. R. Evid.
201. Accordingly, the Court GRANTSN PART, the parties’ requtssfor judicial notice. The
Court grants the request to tgkdicial notice of the existenad Defendant’s Exhibits 1-16 and
Plaintiffs’ Exhibits 1-3, but it doesot take judicial ntice of disputed facts in those documents.
The Court did not rely othe materials filed in th&rahancase to resolve thmaotion. Therefore,
Defendant’s request to take judicial notice of Exhibhifsand 18 is denied as moot.

C. The Court Grants Defendant’s Motion.

Defendant moves to dismiss Plaintiffs fiestd third through seventh claims for relief on
the basis that they are barred by the applicabletstbf limitations and on the basis that tolling
cannot save the claims. afitiffs respond that thBuran litigation tolled the statutes of
limitations under the doctrine announcedimerican Pipe & Construction Co. v. Utadl4 U.S.
538 (1974) and under the doctrine of equitable tollilmgorder to resolve this issue, the Court
borrows the tolling rules of the forum state, California. See, e.g., Cervantes v. City of San
Diego, 5 F.3d 1273, 1275 (9th Cir. 1993).

1. Tolling Based on the Filing and Pendency dburan.

Uunder federal law, “the commencement aflass action suspends the applicable statute
of limitations as to all asserted members ofdlass who would have been parties had the suit
been permitted to continue as a class actionOnce the statute of limitations has been tolled, it
remains tolled for all members of the putativesslantil class certificatiois denied. At that
point, class members may choosél®their own suits[.]” Crown, Cork & Seal Co. v. Parker
462 U.S. 345, 354 (1983) (quotiAgnerican Pipe and Construction Co. v. Utdli4 U.S. 535,
554 (1974)).

However, as set forth above, the Courstrapply California’s tolling rulesCervantes5
7
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F.3d at 1275.The parties operate undée assumption that thguran litigation tolled Plaintiffs
claims, at least for a time. Although the California Supreme Court has not expressly adopted
American Pipdolling doctrine, California courts kia considered “clss action” tolling. See, e.g,
Jolly v. Eli Lilly & Co, 44 Cal. 3d 1103, 1118-19 (1988hlk v. Children’s Hospital of Los
Angeles237 Cal. App. 4th 1454, 1466 (2015pn Francisco Unified School Dist. v. W.R. Gracs
& Co., 37 Cal. App. 4th 1318, 1337 (1995).

In Jolly, the California Supreme Court declined to applyAheerican Pipeolling
doctrine in the context of a mass-tort actidm.reaching its conclusn, the California Supreme
Court evaluated whether application of the doettmthe facts of thatase would further the
policy considerations underlyingetSupreme Court’s rationale American Pipe(1) the
protection of the efficiency and economy of ttass action device; and (2) “effectuation of the
purposes of the statute of limitationsldlly, 44 Cal. 3d at 112Xf. Becker v. McMillin Constr.
Co., Inc, 226 Cal. App. 3d 1493, 1503 (1991) (“[T]he applicabilityAofierican Pipecan only be
determined by individualized attention to the identtyhe claimants and the nature of the claim
involved, and by a careful weighing of the importaalicy considerations ithis area.”). In
addition, California courts have interpretsally to require that the initial case put the defendant
on notice of the claims in the subsequent c&s®, e.g., FaJk37 Cal. App. 4th at 1466. “The
claims in the first action need not necessarilydeatical to the ones ithe subsequent action, but
they must be substantively similar, basedlmnsame claims and subject matter and similar
evidence.”ld.; cf. American Pipe414 U.S. at 561-62 (Blackmud, concurring and noting that
claims subject to tolling “will concern the samadence, memories, and witnesses as the subje
matter of the original class suit”).

Here, with the exception of the claim bds® the failure to pay incentive compensation,

the parties do not dispute that tiaims here are based on the s&asic allegations that gave risg

to Duran: the allegations that Defendant had darm policy of misclassifying BBOs as non-
exempt employees and, as a result failed epgny compensate BBOs for overtime, failed to
provide BBOs with proper meal and rest breaksl failed to provide accurate wage statements.

Thus, based on the facts allegedhe FAC, the allegations in the original and subsequent
8
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complaintsDuran would have placed Defendant on noticenainy, but not all, the claims at issue
in this case.

The crux of the parties’ disputewhether certain events in tBeiran litigation served to
terminate the tolling period and restart tresties of limitations on the various claims.

a. The first, fourth, fifth, and seventh claims for relief are time barred.

Defendant argues that Plaintiffg'st, fourth, and fifth clams for relief are barred by the
statute of limitations, because tofj ended on November 30, 2006, after@hugan plaintiffs
dismissed these claims and filed tveran TAC. Defendant argues that the PAGA claim is time
barred for the same reason. (Maitt 13:9-15.) As noted, thguran court provided the class with
additional notice and an additior@griod to opt-out of the litigadh based on the dismissal of the
legal claims, which included ¢lPAGA Labor Code claim.

In theFalk case, which also involved wage and haotations, the court noted that denial
of class certification is not the only event tbah be used determine when the tolling period end
Rather, it found that “the ‘rationale simerican Pipaloes not permit a distinction among
situations in which the putative class repredergayives up before, @fter, the judge decides
whether the case may proceed on behalf of a class. Tolling lasts from the day a class claim
asserted until the day the sigittonclusively not a class action[.]Falk, 237 Cal. App. 4th at
1464 (emphasis added and citing with appr@akyer v. Atlas Heating & Sheet Metal Works,
Inc., 642 F.3d 560, 562 (7th Cir. 2011)).

It is clear that th®uran case remained a class action atiter plaintiffs dismissed their
legal claims. Plaintiffs coenhd that fact shows that tbeiran case was “conclusively” a class
action as of November 30, 2006. The Court ispeysuaded. Applying the California Supreme
Court’s rationale idolly, the Court concludes that tollingetlstatute of limitations for these
claims, given the particular facts of this caseulmeither protect the economies and efficiencig
of the class action device nor effectuate plurpose of the statute of limitationSrown, Cork &
Seal 462 U.S. at 352-5%f. Scott v. District of Columbj&87 F. Supp. 3d 291, 296 (D.D.C. 2015)

In theScottcase, the plaintiffs argued thamerican Pipdolling applied based on a prior

lawsuit, in which the plaintiffasserted both individual claims adldss claims. The judge in the
9
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earlier case dismissed the class claims, thatffesettled the individual claims, and then
judgment was enteredd. at 293-94. Th&cottplaintiffs argued thatolling on their claims,
which were “virtually indistinguishable” from thedaims asserted in thearlier case, did not end
until judgment was entered in the learcase. The court rejectédtkir argument and held that
“dismissal of all class claims in a suit termindi@éng and causes themitations period for each
absent class member to resume runnirid.”at 296.

The Scottcase is factually distinguishable from flaets of this case, in that some class
claims remained pending Duran after the plaintiffs dismissetie legal claims. However, the
Court finds theScottcourt’s reasoning persuasive. That ¢waasoned that “[tlhe efficiency of
the class action mechanism evaporates orecel#iss claims are dismissed, and it becomes
necessary for the absent members to pursueaweiindividual interes,” and that to permit
tolling while the litigation ontinued “would only serve to draw out litigation, effectively
extending the statute of limitations longspavhat the Supreme Court envisionedmerican
Pipe” Id.

Here, theDuran plaintiffs dismissed the legal claimafter the class had been certified.
Although theDuran court permitted the claims to besthissed without prejudice, it required
further notice to the class. That matispecifically apprised class membess,Plaintiffs here, that
“[i]f you do not want to participaten this lawsuit, or wish to pgue your legal claims instead of
having them dismissed, you can exclude youtseibpting out.” (Order re Supplemental
Notice, Ex. A (Notice at 3).) Plaiiffs argue that this notice is ndispositive of tle tolling issue.
The Court disagrees, and it finds theic®to the absent class member®uranto be a material
fact on the issue of tolling.That is because once the absemssmembers were notified that the
legal claims were to be dismissed, they waaeed on notice that thepuld no longer “rely on
the named plaintiffs to presdidse legal claims on their beha@rown Cork & Segl462 U.S.
352-53.

3 For this reason, the Court finthgs case distinguishable frolwhaine State Retirement
System v. Countrywide Financial Carplo. 2:10-CV-0302 MRP (MANXx), 2011 WL 4389689
(C.D. Cal. May 5, 2011), on which Plaintiffs rely.

10




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

In addition, the Court finds that to tolldltlaims under these circumstances would not
effectuate all of the purposesaftatute of limitations. THauran plaintiffs, in their own words,
made a “tactical decision” to waive the legal kigj and Plaintiffs herehose not to pursue those
claims by choosing not to opt-out Btiran at that point. To adoflaintiffs’ position thaDuran
continued to toll the legal claimnwould encourage, rather than “peat plaintiffsfrom sleeping on
their rights.” Crown, Cork & Seal462 U.S. at 352.

The statute of limitations for “a liability eated by statute, other than a penalty or
forfeiture,” is three yearsSee, e.gCal. Code Civ. P. 338(alPineda v. Bank of Americ&0 Cal.
4th 1389, 1393 (2010Aubry v. Goldhor201 Cal. App. 3d 399, 404 (1980). “An action upon a
statute for a penalty or forfeiture, if the action igegi to an individual, or to an individual and the|
state,” is governed by a one-yestatute of limitations, unlessdtlstatute provides for a different
limitation period. Cal. Code Civ. P. § 340(a). Assuming for the sake of argument that no time
had run before thBuran plaintiffs originally filed suit, ad even if the Court applies a more
generous end date for tolling biyoaving tolling to run until the opbut period expired, the statute
of limitations on these claims began to rumlaylater than January 15, 2010 for the non-penalty
claims and by January 15, 2008, for the penalty bels@us. Plaintiffs dichot file the Complaint
in this case until May 24, 2016.

Accordingly, these claims are time barred.

b. The third claim for relief is time barred.

Defendant argues that Plaintiffs’ third clafor relief, which asserts a UCL claim based
upon alleged rest and meal break violation, is laosethe statute of lirtations, because tolling
ended on May 16, 2007, when tDaran court denied class certgation on those claims.

Plaintiffs argue that the May 2007 order could Imave been appealed until final judgment was
entered, because the order did not dispose of all class claims.

“The right to appeal in Caliirnia is generally governed llye ‘one final judgment’ rule,
under which most interlocutory @ers are not appealablelfi re Baycol Cases | and,I51 Cal.
4th 751, 754 (citing Cal. Code Civ. P. § 904.1)). Hesvein some instances the denial of class

claims constitutes the “death knell” of such claimendering an order immedely appealable. In
11
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In re Bayco] the California Supreme Court held that theath knell “doctrine renders appealable
only those orders that effectively terminate claagws$ but permit individual claims to continue.”
Id. Although the court ilburan denied the motion to certify the rest and meal break claims, and
although those were apparently the only claimssate in that motion, th@ourt is not persuaded
by Defendant’s argument that the statutéroftations began to run on May 16, 2007.Irre
Baycol the California Supreme Cougtated that “orders that gnlimit ... the number of claims
available” to a class “are not dglarly tantamount to dismissal.ld. at 757;cf. Vasquez v.
Superior Court4 Cal. 3d 800, 805-06 & n.4 (1971) (chring no right to appeal would lie
where demurrer did not dispose of all claiausd left one of two class claim pending).

Defendant argues, in the alternative, tihat statute of limitations expired on May 20,
2009, when th®&uran court entered judgment and theran plaintiffs failed to file a cross-
appeal. In their opposition brid?]aintiffs argue that the ordermgng certification of the rest and
meal break claims “remains appealable until such time as a final judgment is rend2umeahin
(Opp. Br. at 15:20-22.) The flaw Plaintiffs’ argument is that ignores the fact that a judgment
was entered iDuranin May 2009, albeit in thBuran plaintiffs’ favor. If the order denying the
motion to certify the rest and meal breakmigicould not have been appealed in May 2007, it
became appealable once theran court entered final judgment 2009 and Defendant appealed.
TheDuran plaintiffs chose not to appeal the deaisto deny the rest and meal break claims.
Under California law, the ordelenying the motion to certify the rest and meal breaks became
final and binding at thgtoint, and the statute ohtitations began to runCf. Maughan v. Google
Technology, Inc.143 Cal. App. 4th 1242, 1247 (2006) (“Ifedgment or order is appealable, an
aggrieved party must file a timely appeafarever lose the opporturgito obtain appellate
review.”) (emphasis and internal quotations and citations omit#ephen v. Enterprise Rent-a-
Car, 235 Cal. App. 3d 806, 810 (1991) (failureaggpeal “death knell” order denying class
certification became final after plaifitfailed to appeal the order).

The statute of limitations for this claim isur years. Cal. Bus. & Prof. Code 8§ 17208.

4 The Court also notes that the order denying the renewed nhaticlass certification

speaks only to issues of overtim&eé generallpef. RIN. Ex. 16.)
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Even if no time had run before tBeiran plaintiffs filed suit, Plaintiffs’ third claim for relief is
time barred.
C. The sixth claim for relief is time barred.

In their sixth claim for relief, Plaintiffs Edge “Defendant’s incdive plan provides that
incentive wages are paid on a quarterly basiDefendant’s incentivplan pays the incentive
wages in arrears; it pays the incentive wages siays after the end ofelguarter following when
the incentive wages were earned. Thereforgntive wages are not paid during the period in
which they are earned.” (FAC 1 32.) Plaintdftege this constitutes a violation of the UCL,
because “Defendant did not pay the incenpigg on a semi-monthly basis during the mandated
time periods and did not pay theantive wages during the periodwich they are earned,” in
violation of Labor Code section 204ld( 35.) Defendant argues that this claim was never
asserted iDuranand was never tolled.Plaintiffs argue that thislaim is part of the UCL claim
asserted ilDuran, and they note that thguran SAC specifically referenced Labor Code section
204 as a predicate violation of the UCL clairnse¢, e.g., DuraBAC { 24.)

In order to find class action tolg under California law, the claims in the initial case nee
not be identical. However, they must be substalyt similar so that the initial case puts the
defendant on notice of the claims in the subsequent Jaflg, 44 Cal. 3d at 1125zalk, 237 Cal.
App. 4th at 1466. ThBuran plaintiffs did cite to Lhor Code section 204 in tlizuran SAC as a
predicate violation of the UCL claim, and the claim®uran are based on the theory that
Defendant misclassified the BBO positiodowever, none of theomplaints in théuran
litigation make any reference to a failure ty jpacentive compensatiorRather, the allegations
focus primarily on the failure to pay overtime, fadure to provide the requisite meal and rest

breaks, and the concomitant failuregptovide accurate wage statementSed generallpef. RIN,

5 Defendant also moves to dismiss onhihsis that Labor Code section 204 does n

provide a private right of action. Plaintiffs clgrthat they are not as$eig a claim for a direct
violation of Labor Code sectid?04 and reference the statute onlyadsasis to assert a claim for
unlawful conduct under the UCL. (Opp. Br. at 13:12-1Bhje Court denies, in part and as moot,
Defendant’s motion to dismiss to thgtent it rests on that argument.

13
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Exs. 3-5,9.)

The Court concludes that tBeiran litigation did not providddefendant with adequate
notice of this claim.Cf. Jolly, 44 Cal. 3d at 1123-25 (concluditige prior action which did not
assert personal injury claims on behalf ofasslwould not have put defendant on notice of such
claims for purposes of subsequent action, whidragsert personal injugfaims on behalf of a
putative class). Accordingly, da action tolling does not apply.

2. Equitable Tolling Does Not Apply.

“Equitable tolling under Califori law is a judicially createdoctrine that suspends or
extends statutes of limitations in order to enshag limitations periods ameot used to bar claims
unfairly.” In re Cathode Ray Tube (CRT) Antitrust Lit@j7, F. Supp. 3d 1015, 1022 (N.D. Cal.
2014) (citingHatfield v. Halifax PLC564 F.3d 1177, 1185 (9th Cir. 2009)). Under California
law, courts apply a “definitivéhree-pronged test for invocatiohthe doctrine” of equitable
tolling. Loehr v. Ventura County Community College Dis47 Cal. App. 3d 1071, 1085 (1983).
Under this test, “[a] plaintif pursuit of a remedy in anotherdm equitably tolls the limitations
period if the plaintiff's ations satisfy these factors: 1) timeigtice of the defendants in filing the
first claim; 2) lack of prejudiceo the defendant in gathering eeitte for the second claim; and 3
good faith and reasonable conductilimg the second claim."Cervantes5 F.3d at 1273;0ehr,
147 Cal. App. 3d at 1085.

California courts have statéat “[u]nder equithle tolling, the statute of limitations is
tolled in one forum as a claimli®ing pursued in another forumMartell v. Antelope Valley
Hosp. Med. Cente67 Cal. App. 4th 978, 985 (1998) (citats omitted). However, where the
same plaintiffs “pursue[] successive claims ia fame forum,” equitabtelling will not apply.
1d.° California law also recognizes that equitaioléing may be permitted in certain situations,

“such as after an erroneous disgdl or in the absence of a fordior resolution of the claim due

66 In theln re Cathode Ray Tubease, the court stated tlivas “not convinced by

Defendants’ argument that equita estoppel does not apply whaaintiffs file a subsequent
action in the same court as the prior actioB7' F. Supp. 3d at 1023. However, the court also
noted that the cases cited by ttedendants involved “named plé&ifs, or putative class members
after the denial of elss certification.”ld. In this case, Plaintiffs were members of thean

class.
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to forces outsle of the plantiff's control.” Baldhosky v. Sarwez -- Fed.Appx. --, 216 WL
4137660 (9thCir. Aug. 4,2016) (citing Bollingerv. Natl Fire Ins. Co. oHartford, Conn, 154
P2d 399, 40596 (Cal. 194)). Basedn the faceof the compaint, neithe of these fuations
would apply.

Accordingly, the @urt conclues that basd on the fats allegedCalifornia’s equitable
tolling doctrire does not pply in thiscase.

CONCLUSION

For theforegoing easons, th€ourt GRANTS Defenént’'s motio to dismiss. The Court
recognizes thg in generglleave to enend shoulde freely ganted. Hovever, the Q@urt
concludes thaton the facd of this cas, amendmaet of these laims woudl be futile.

The paties shall apear as saduled on @tober 7, 206, for the mitial casemanagement
conference, ad the partig’ joint casemanagemenconferene statements due on Saember 30,
2016.

IT IS SO ORDERED.
Dated: Septmber 19, 206

\/’/‘{MMW

JEFFREY/S. WHITE/
United States District Judge
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