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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

CALIFORNIANS FOR ALTERNATIVES TO

ToxXICs, Case No. 16-cv-04007-YGR
Plaintiff,
ORDER DENYING DEFENDANTS' M OTION
V. TO DISMISS
K ERNEN CONSTRUCTION CO.,ET AL., Re: Dkt. No. 32
Defendants.

Plaintiff Californians for Alternatives todiics brings this amn against defendants

Kernan Construction Co., Bedrock Investments | BCott Farley, and Kurt Kernen for alleged

Health and Safety Code section 25249.5. Geneahintiff alleges thatlefendants failed to

unlawfully discharged certaipollutants in violation o€alifornia’s health laws.
Now before the Court is defendants’ motiordtemiss plaintiff's complaint for lack of
subject matter jurisdiction pursuant todeeal Rule of Civil Procedure 12(b)(1)Defendants

argue that plaintiff failed to comply with ¢am jurisdictional notte requirements under the

corporation was suspended at the time the noticeseat and at the time the complaint in this

action was filed. Plaintiff has since reclaimed active corporate status.

! Defendants also purport to raise Rule J@pissues for failure to state a claim, yet
argue in this regard only that plaintiffs “fail &dlege facts sufficient tetate a claim for Discharge

be a Rule 12(b)(6) issuand is the very same issue a&dded in defendants’ Rule 12(b)(1)
argument. The Court will thus address suchasauthe context of Rule 12(b)(1) and will not
address the same separately.

brnatives to Toxics v. Kernen Construction Co. et al Doc.

violations of the Clean Water Act, 33 U.S<@ctions 1311 and 1342 (the “CWA”), and Californiz

comply with certain requirements imposed byischarge permit issued pursuant to the CWA an

CWA. Specifically, defendants camtd that plaintiff's notice was fieient because its status as a

of Pollutants due to the court’s lack of jurisdictid (Dkt. No. 32 at 2.) Such does not appear to
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Having carefully considered the pleadings and the papers submitted on this motion, a
the reasons set forth more fully below, the C@mmIES defendants’ motioA.
l. BACKGROUND
Generally, plaintiff alleges that defendants have unlawfully operated a facility and
discharged certain pollutants in violation o& tGWA and California regulations. As will be
discussed in more detail belofer private citizens to bring suataims, they must comply with
certain notice requirements. Defendantsllieimge plaintiff's compliance therewith.

By way of background, the CWA gives anylimdual the ability to commence a civil

action on their own behalf againstyaperson alleged to be in violation of certain provisions of the

CWA. 33 U.S.C. § 1365. Sixty ga prior to initiatingsuch a suit, a plaintiff must have given
notice of the alleged violation to (i) the adnsimator of the Environmental Protection Agency
(“EPA™), (ii) the state in which the alleged vation has occurred, and Jiany alleged violator.
Id. Similarly, under California laws, an individuzdn initiate a private action so long as the
action is commenced “more than 60 days froendate that the person has given notice of an
alleged violation” to the Attorney General, tilistrict attorney or d¢ter prosecutor in whose
jurisdiction the violation is allged to have occurred, and the géld violator. Cal. Health &
Safety Code § 25249.7.

On or about May 13, 2016, plaifh provided written noticéo defendants, informing
defendants of its intention to file suit against tHemviolating the CWA. (FAC { 2.) Plaintiff
also mailed a copy of the same to the admirtstraf the EPA, the EPA administrator for Region
IX, the executive director of the State Wates&aces Control Board, atice executive officer of

the Regional Water Qugl Control Board. Id.) On June 2, 2016, plaifftprovided notice to the

2 In connection with their motion to dismistefendants also fileal request for judicial
notice (“RJN”) and a supplemental requestjfalicial notice (“SRJN”) of the following
documents: (1) Exhibit A, excerpted pages fittv State of California Franchise Tax Board’s
“Revoked Exempt Organization List”; (2) Exhilid{ Business Entity Detail Report; (3) Exhibit C,
letter from plaintiff's counsedlated August 23, 2016; (4) Exhibit Bmail from plaintiff's counsel
dated September 14, 2016; (5) SRIN Exhibit A, B@afjfornians for Alternativesto ToxicsV.
Hilfiker Pipe Co., No. 16-CV-04152-JST (N.D. Cal.), fdeDecember 12, 2016. Plaintiff does no
oppose. The Court takes judicial notice of sdebuments, and affords each its proper evidentig
weight.
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defendants of its intent to sue for \atbns of analogous California lawdd.(at  6.) Plaintiff
also sent such letter to the California Attorii@gneral and the District Adrney for the relevant
county. (d.) Plaintiff then initiated this actioon July 15, 2016 raising only claims under the
CWA, and then filed an amended complaintfargust 8, 2016 adding the state law claim. (Dkt.
Nos. 1, 9.)

Defendants do not contend thataleficiencies exist with regas to the contents of the
notices, the recipients of the notices, or therighof the filing of the complaint and amendment
thereof. Rather, defendants argue that the nafisaselves are ineffective because at the time
the notices were issued, plaintiff's status asmoration was suspendelore specifically:

State of California recordsdicate that on March 1, 2016, piaff's status as a non-profit
corporation was revoked by the Franchise Tax Bg&@B”). (RIN Exs. A, C.) On March 16,
2016, plaintiff was listed as a “suspked corporation” by the CalifomiSecretary of State. (RIN
Exs. B, D.) Plaintiff avers that it firstdened of such facts on August 18, 2016. (Dkt. No. 38,
Declaration of Clary  8.) Plaintiff subsequgrgubmitted an application for a certificate of
revivor with the FTB, which then changed pl#irg status back to “active” on September 12,
2016. (d.at 19.) Plaintiff is still irthe process of recovering tex exempt, non-profit status.
Defendants concede that plaintiff has reclaimedactive” status but contends that such is
insufficient to cure the defects they argueriee this Court of subject matter jurisdiction.

Il LEGAL STANDARD

A motion to dismiss pursuant to Rule 12(b)&la challenge to the court’s subject matter
jurisdiction. “Federal courts arcourts of limited jusdiction,” and it is “pesumed that a cause
lies outside this limited jurisdiction.Kokkonen v. Guardian Life Ins.Co. of Am., 511 U.S. 375,
377 (1994). The party invokingehurisdiction of the fedet&ourt bears the burden of
establishing that the court has the requisite subjetter jurisdiction to grant the relief requested
Id. A challenge pursuant to Rule 1) may be facial or factualSee White v. Lee, 227 F.3d
1214, 1242 (9th Cir. 2000). In adial attack, the jurisdictionahallenge is confined to the
allegations pled in the complainee Wolfe v. Srankman, 392 F.3d 358, 362 (9th Cir. 2004).

The challenger asserts that the allegatiorieercomplaint are insufficient “on their face” to
3
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invoke federal jurisdictionSafe Air for Everyone v. Meyer, 373 F.3d 1035, 1039 (9th Cir. 2004).
To resolve this challenge, the court assumesllbgagions in the complaint are true and draws al
reasonable inferences in favortbé party opposing dismissebee Wolfe, 392 F.3d at 362.
Additionally, when all federal cleas are dismissed before trilie Ninth Circuit has held that
“pendent state claims alstiould be dismissed.Jones v. Cmty. Redevel opment Agency of the

City of Los Angeles, 733 F.2d 646, 651 (9th Cir. 1984).

[I. DiscussION

Compliance with the notice remements under the CWA is a mandatory “prerequisite to
citizen enforcement action.Nat. Res. Def. Council v. Snv. Marine, Inc., 236 F.3d 985, 998 (9th
Cir. 2000);Waterkeepers N. Cal. v. AG Indus. Mfg., Inc., 375 F.3d 913, 916 (9th Cir. 2004)
(“[Clompliance with this notice mvision is required for jurisdiain.”). In order to comply, a
plaintiff must send such noti@®ntaining all the tdmical requirements along with “sufficient
information to permit the recipient to identifyetispecific standard, limiti@n, or order alleged to
have been violated, the activity aed to constitute a violation, . [and] the date or dates of such
violation.” Waterkeepers, 375 F.3d at 916 (citations omitted).

Defendants do not challenge the sufficienEyhe notices sent. Rather, defendants
contend that plaintiff had no authority to sendtsletters because the corporation was deemed
“suspended” at the time the notices were sent and at the time the complaint was filed and
subsequently amended. Defendants argueuhder California law, auspended corporation
forfeits its corporate pows, rights, and privilegesde Cal. Rev. & Tax Code 88 2330dt,seq.),
including the right to se4 defend, or appeal from an adverse decisenBoyle v. Lakeview
Creamery Co., 9 Cal. 2d 16, 18-20 (1937)). Therefore, because plaintiff was a suspended
corporation, it had no authority s&nd a notice to defendants da¥ it have the authority to
initiate legal action.

Plaintiff counters that the Catifnia Supreme Court has helétltertain corporate actions,
such as filing a lawsuit, are validated retrogy once the corporatioa’status is revived.
Bourhisv. Lord, 56 Cal. 4th 320 (2013). Bourhis, the party at issue hdided a timely notice of

appeal, but was, at the time, suspended by the FI.Eat 323. Months aftehe notice of appeal
4
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had been filed, the FTB revived the gé&tstatus as an active corporatidd. at 329. The
California Supreme Court then held that the revofaduch status validates retroactively the notic
of appeal.ld. The California Court of Appeal addised an even more analogous situation in
Center for Salf-Improvement v. Lennar Corp., 173 Cal. App. 4th 1543, 1549 (2009). There, the
plaintiff was also suspended by the FTB attthe it sent its notice letter, pursuant to the
California Health & Safety Coddd. at 1550. The plaintiff did nagbtain a certificate of revivor

until seven months after it had served the noticefamdmonths after it had filed the complaint.

Id. Nevertheless, the court that such revival retroactively validated the notice and the filing of the

complaint. Id. at 1556-57.

The Court agrees with plaintiff. Defendahts/e cited no authoritydicating that a notice
pursuant to the CWA is renderedratid and irredeemable on the lmasef plaintiff's status as a
suspended corporation. Defendamis’'ocation of cases that regeistrict compliance with the
CWA'’s notice requirements doesthimg to advance their positi because defendants have not
identified any requirements, winglaintiff has violated. Rathgsuch cases emphasize that the
purpose of strict compliance withe notice requirements is toopide the alleged violator an
“opportunity to bring itself intawomplete compliance withéhAct and thus likewise render
unnecessary a citizen suitGwaltney of Smithfield, Ltd. v. Chesapeake Bay Foundation, Inc., 484
U.S. 49, 60 (1987). Such purpose would not bstfatied by the circumstances present here.
Further, defendants’ attempts to distirgjuplaintiff's authorities do not persuatidhus, the
Court finds that the notices issued here satisfyrélguirements of the CWéince plaintiff's status

as an “active” corporation has been revivéde Ctr. for Salf-lmprovement, 173 Cal. App. 4th at

® Defendants argue that such cases aepiosite because they do not speak to the
jurisdictional requiements under the CWA but rather addrsetate law. However, defendants’
very arguments rely on the application of statetiadeprive plaintiff of its capacity to issue the
notices here. Additionally, on questions of state, such as the powers and privileges of a
corporation domiciled in theate, federal courts defer pponouncements by state courBonzzio
v. EMI Grp. Ltd., 811 F.3d 1144, 1151 (9th Cir. 2015). rtRer, defendants argue tr@enter for
Salf-Improvement is distinguishable because the notiequirement in Health & Safety Code
section 25249.7 is not jurisdictional, as here,rhther a “mandatory precondition to bringing a
citizen enforcement suit.Ctr. for Self-lmprovement, 173 Cal. App. 4th at 1554. However, in
light of the California 8preme Court’s holding iBourhis, such distinction daenot appear to be
meaningful.
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1557 (“The only issue is [plaintiff's] suspendedmarate status at thisne of giving notice and
filing the complaint. Since revivor cures defectshea complaint related to corporate disability, if
follows that it would cure such technical defecttadfects the notice letter. We also bear in min
that notwithstanding [plaintiff's] incapacity at the time of sending the notice I&téamptice itself
had a life of its own; it reached the respondsrand the public prosecutors, and the public
prosecutors declined within 60 days to commempeblic action. All the stutory purposes were
fulfilled.” (emphasis in original)f. Accordingly, the CourDeNies defendants’ motion to dismiss.
V. CONCLUSION

For the foregoing reasons, the CdDENIES defendants’ motion to dismiss for lack of
subject matter jurisdiction. The CoMACATES the hearing currently set on this motion for
January 10, 2017.

This Order terminates Docket Number 31.

| T 1S SO ORDERED.

Dated: January 4, 2017

UNTITED STATES DISTRICT COURT JUDGE

* Defendants also argue that, even ifréaéval of plaintiff's “active” status were
sufficient, somehow the fact thplaintiff's non-profit status hasot been reinstated renders the
notices ineffective because plaintiff describedlfitae such in the notices. However, defendants
again fail to explain which notice regement this “deficiency” violates.
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