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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA  

 
KAREN R. RATTAN , 

Plaintiff, 

v. 
 
NANCY A. BERRYHILL , 
Acting Commissioner of  
Social Security, 
 

Defendant. 
 

Case No. 4:16-cv-04779-YGR 
 
 
ORDER ON CROSS MOTIONS FOR SUMMARY 
JUDGMENT  

DKT . NOS.:  18, 21  

 
 

Claimant Karen Reshma Rattan filed this action against defendant Nancy Berryhill as 

Acting Commissioner of the Social Security Administration (“Commissioner”) seeking judicial 

review of the Commissioner’s finding that she was not disabled under section 1614(a)(3)(A) of the 

Social Security Act (“SSA”).  Pending before the Court are the parties’ cross-motions for 

summary judgment.  (Dkt. Nos. 18, 21.)  Claimant argues that the Administrative Law Judge 

(“ALJ”) erred by improperly discounting her treating physician’s medical opinions that she needs 

to (1) elevate her legs for two hours in an eight-hour workday, and (2) use a cane to ambulate.  

Based thereon, claimant seeks reversal with a finding of disability and an award of benefits, or in 

the alternative, a rehearing. 

Having carefully considered the papers submitted and the record in this case, and for 

reasons set forth below, the Commissioner’s motion is GRANTED , and claimant’s motion is 

DENIED .   

Rattan v. Berryhill Doc. 23
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not disabled.  If the claimant does not engage in substantial gainful activity, then the ALJ proceeds 

to Step Two of the evaluation. 

At Step Two, the ALJ must determine whether the claimant has an impairment or 

combination of impairments that is severe.  20 C.F.R. § 404.1520(c).  A “severe” impairment is 

defined in the regulations as one that significantly limits an individual’s ability to perform basic 

work activities.  If the claimant does not have a severe impairment or combination of impairments, 

she is not disabled.  If the claimant does have a severe impairment or combination of impairments, 

then the ALJ proceeds to Step Three. 

At Step Three of the sequential evaluation, the ALJ must determine whether a claimant’s 

impairment or combination of impairments “meets or equals” the criteria of an impairment listed 

in 20 C.F.R. Part 404, Subpart P, App. 1., 20 C.F.R. §§ 404.1520(d), 404.1525, and 404.1526.  If 

the claimant’s impairment or combination of impairments meets the criteria of a listing and the 

duration requirement, the claimant is disabled.  20 C.F.R. § 404.1509.  If the impairment or 

combination of impairments does not meet the criteria of a listing or does not meet the duration 

requirement, the ALJ proceeds to the next step. 

Before reaching Step Four in the sequential evaluation, the ALJ must determine the 

claimant’s residual functional capacity (“RFC”).  20 C.F.R. § 404.1520(e).  A claimant’s RFC 

consists of her ability to engage in physical and mental work activity on an ongoing basis, in spite 

of any limitations from impairments.  The ALJ considers both severe and non-severe impairments 

in determining the claimant’s RFC.  20 C.F.R. §§ 404.1520(e), 404.1545. 

At Step Four, the ALJ must determine whether the claimant has the RFC to perform past 

relevant work.  20 C.F.R. § 404.1520(f).  If the claimant has the RFC to perform past relevant 

work, she is not disabled.  If the claimant is unable to do past relevant work or has no past relevant 

work, the ALJ proceeds to the final step in the sequential evaluation.   

At Step Five, the ALJ considers the claimant’s RFC, age, education, and work experience 

in determining whether the claimant can perform any other work besides past relevant work.  20 

C.F.R. § 404.1520(g).  “Substantial work activity is work activity that involves doing significant 

physical or mental activities. . . . [W]ork may be substantial even if it is done on a part-time basis 
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or if you do less, get paid less, or have less responsibility than when you worked before.”  20 

C.F.R. §§ 404.1572(a), 16.972(a).  If the claimant can perform other work, she is not disabled. If 

the claimant cannot perform other work and fulfills the duration requirement, she is disabled.   

In any action brought by or against the United States, the Equal Access to Justice Act 

requires that “a court shall award to a prevailing party other than the United States fees and other 

expenses . . . unless the court finds that the position of the United States was substantially justified 

or that special circumstances make an award unjust.”  28 U.S.C. § 2412(d)(1)(A). 

B. MEDICAL OPINIONS 

Relevant to the instant motions, medical opinions are arranged in a hierarchy of three 

groups, namely opinions from (i) treating physicians, (ii) examining physicians, and (iii) non-

examining physicians, with the opinions of treating physicians generally accorded the most 

weight.  See Valentine v. Comm’r of Soc. Sec. Admin, 574 F.3d 685, 692 (9th Cir. 2009) (noting 

that three types of medical opinions exist in social security cases); Turner v. Comm’r of Soc. Sec. 

Admin., 613 F.3d 1217, 1222 (9th Cir. 2010) (explaining that opinions of treating physicians are 

entitled to more weight than opinions of examining physicians).  The rationale for giving greater 

weight to a treating physician’s opinion is that he or she is “employed to cure and has a greater 

opportunity to know and observe the patient as an individual.”  Sprague v. Bowen, 812 F.2d 1226, 

1230 (9th Cir.1987).  However, an examining physician’s medical opinion may constitute 

substantial evidence.  Thomas v. Barnhart, 278 F.3d 947, 957 (9th Cir. 2002) (“The opinions of 

non-treating or non-examining physicians may also serve as substantial evidence when the 

opinions are consistent with independent clinical findings or other evidence in the record.”) 

“As a general rule, more weight should be given to the opinion of a treating source than to 

the opinion of doctors who do not treat the claimant.”  Lester v. Chater, 81 F.3d 821, 830 (9th 

Cir.1995).  However, an “ALJ may disregard the treating physician’s opinion whether or not that 

opinion is contradicted.”  Magallanes, 881 F.2d at 751.  To reject a treating doctor’s opinion, that 

is contradicted by another doctor, the ALJ must provide “specific and legitimate reasons supported 

by substantial evidence in the record.”  Reddick v. Chater, 157 F.3d 715, 725 (9th Cir. 1998) 

(internal quotation marks omitted).  An ALJ can satisfy this requirement by “setting out a detailed 
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1.04.”  (Id.)  The ALJ also notes, referring to claimant’s back pain, that “[t]here are no MRI results 

indicating significant disc pathology,” and that the claimant did not testify to any ongoing 

complaints at the hearing.  (Id.) 

D. RFC DETERMINATION  

Before reaching Step Four, the ALJ found that the claimant has the RFC to perform 

sedentary work as defined in 20 C.F.R section 416.967(a), with additional limitations:  claimant 

can lift or carry no more than 10 pounds, can sit for 6-hours and stand for 2-hours in an 8-hour 

day.  (Id.)  The ALJ also found that claimant’s RFC includes mental work activity.  (Id.)  

In reaching his conclusions regarding claimant’s RFC, the ALJ found that claimant’s 

testimony about “the intensity, persistence, and limiting effects of her symptoms” were “not 

entirely credible.” (Id. at 16.)  The ALJ points to surgical records and describes them as showing 

improvement of claimant’s knee condition with only mild-to-moderate findings, with grade 2–3 

chondromalacia, and with no evidence of defect after knee surgery.  (Id.)  The ALJ describes 

claimant’s MRI as showing intact meniscus and ligaments.  (Id.)  The ALJ also notes that 

claimant’s pain is related to physical therapy but is alleviated with rest.  (Id.)  Additionally, the 

ALJ cites treating physician Dr. Barber’s notes showing mild physical findings, no effusion, and 

ineligibility for knee surgery.  (Id. at 17.) 

The ALJ attributed “little weight” to claimant’s treating physician’s opinions regarding 

claimant’s physical limitations.  The ALJ listed three reasons for discounting Dr. Barber’s 

opinion:  “[1] Dr. Barber’s treatment notes do not support such extreme physical limitations; [2 

Dr. Barber’s treatment notes] do not comport with an earlier musculoskeletal questionnaire 

completed by Dr. Barber that indicates note [sic] of the physical limitations later noted and show a 

good range of active movement”; and “[3] claimant’s own testimony concerning her functional 

capacity shows much fewer limitations and a greater capacity [than Dr. Barber’s assertions].  (Id. 

at 16.)  Relevant to the instant motion, the ALJ specifically rejected Dr. Barber’s opinions that 

claimant needed to elevate her legs for 25% of an 8-hour work day and that she needed a cane to 

ambulate.  (Id. at 16–17.) 
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A. DISCOUNTING OPINION OF DR. BARBER THAT CLAIMANT NEEDS TO ELEVATE LEGS 

Claimant argues that the ALJ did not reasonably evaluate the treating source’s opinion.  

The Commissioner argues that the ALJ’s rejection of the treating physician’s opinions was proper 

because he articulated that Dr. Barber’s opinions were inconsistent and unsupported by the record 

as a whole, and contradicted by Dr. Flanagan’s medical opinion.  The Court determines whether 

these findings constitute substantial evidence. 

1. Inconsistencies in Dr. Barber’s Medical Opinion 

Internal inconsistencies in a doctor’s opinion are a legitimate basis upon which an ALJ 

may properly discredit or discount the same.  See Valentine v. Comm’r Soc. Sec. Admin., 574 F.3d 

685, 692 (9th Cir. 2009) (holding that ALJ sufficiently justified rejection of treating psychologist’s 

testimony by identifying contradiction in her opinion, in that she “repeatedly reported [claimant] 

was unemployable while acknowledging he was continuing to work full-time”); see also Johnson 

v. Shalala, 60 F.3d 1428, 1433 (9th Cir. 1995) (stating that doctor’s opinion may be rejected 

because it is self-contradictory and medical reports during relevant time period made “only limited 

references to medically observed limitations on functional capacity”).  Additionally, Social 

Security regulations provide that “[g]enerally, the more consistent an opinion is with the record as 

a whole, the more weight we will give to that opinion.”  20 C.F.R. § 416.927(c)(4)). 

Claimant argues that the ALJ did not provide specific and legitimate reasons for 

discounting Dr. Barber’s opinions.  Claimant does not persuade.  The ALJ provided a detailed 

analysis of the record, explaining what he found to be inconsistencies between the record and Dr. 

Barber’s opinions regarding claimant’s physical limitations.  Specifically: 

The ALJ found Dr. Barber’s 2015 Medical Source Statement to be inconsistent with the 

Musculoskeletal Questionnaire she completed on March 15, 2013, and with her treatment notes 

from November 23, 2011 to December 10, 2014.  Notably, the restriction that claimant must 

elevate her legs for two hours in an eight-hour work day appears only in the 2015 Medical Source 

Statement.  The ALJ explained that “such extreme physical limitations [in the Medical Source 

Statement] . . . do not comport with an earlier musculoskeletal questionnaire completed by Dr. 

Barber that indicates note [sic] of the physical limitations later noted and show a good range of 
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active movement [AR 335.]”  (AR 16.)  The ALJ found that the findings reflected in such notes 

“were hardly the findings expected for the extreme limitations later noted by Dr. Barber [in the 

Medical Source Statement].”  (AR 17.)  For instance, in the 2013 Musculoskeletal Questionnaire, 

Dr. Barber indicated claimant had a good range of active movement, reflected no abnormal range 

of motion, instability in claimant’s knees, or limitation affecting claimant’s ability to lift or carry, 

and gave no indication that claimant had any sitting limitation or that she needed to elevate her 

legs.  (AR 16, 334–37.)  Despite such conclusions in 2013, the ALJ found that Dr. Barber failed to 

provide adequate reasons regarding claimant’s physical limitations in 2015.  (AR 16.)  Rather, Dr. 

Barber stated in less than a sentence that claimant needs to elevate her legs for 25% of any given 

work day.  (Id.); see Matney v. Sullivan, 981 F.2d 1016, 1019–20 (9th Cir. 1992) (holding that an 

“ALJ need not accept an opinion of a physician—even a treating physician—if it is conclusory 

and brief and is unsupported by clinical findings”). 

Upon reviewing the record, the ALJ instead found that “there [was] no medical evidence to 

support such an extreme limitation” in the record, and, to the contrary, the record supported fewer 

limitations.  (AR 19).  For example, an MRI two months after her surgery to her right knee in 

March 2012 demonstrated only “mild tricompartmental osteoarthritis.”  (AR 301.)  Furthermore, 

the treatment notes written closest in time to the 2015 Statement show no remarkable impairments 

that would support Dr. Barber’s diagnoses contained therein.  (AR 524–31.)  As recently as May 

2014, the treatment notes show sustained progress, described as:  “improved pain,” “range of 

motion intact,” “no effusion,” and “mild swelling.”  (AR 539–40.)  Additionally, the claimant was 

also able to complete physical therapy exercises (AR 17–18; 339–45), which provides substantial 

evidence that her condition is not so severe as to require leg elevation for 25% of the work day at a 

sedentary job.1   

                                                 
1  Additionally, as the Commissioner argues, Dr. Barber’s recommended treatment for 

claimant involved only injections and physical therapy, and evidence in the record demonstrates 
that these methods had a positive effect.  (AR 14–15, 19, 253.)  Moreover, claimant was not a 
candidate for total knee replacement.  (Id.)  Conservative treatment such as this is indicative of a 
severity of impairment less than that suggested by Dr. Barber in the Medical Source Statement.  
See Tommasetti v. Astrue, 533 F.3d 1035, 1039–40 (9th Cir. 2012) (holding that claimant’s 
favorable response to conservative treatment can be evidence undermining the alleged severity of 
a claimant’s condition.)  Such reasons, therefore, are also sufficient to support the ALJ’s finding 
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Thus, the Court finds that the ALJ’s explanation for rejecting Dr. Barber’s conclusions 

were justified and supported in this regard.  See, e.g., Clay v. Colvin, No.14-CV-2893-BAS, 2017 

WL 1478618, at *12 (S.D. Cal. Apr. 25, 2017) (finding that the ALJ’s discounting of a treating 

physician’s opinion was proper where the doctors found leg elevation necessary for claimant with 

osteoarthritis but two forms completed by the same doctor indicated different limitations); see also 

Dias v. Colvin, No. 14-CV-5271-NJV, 2016 WL 758345, at *3 (N.D. Cal. Feb. 26, 2016) (holding 

that the record did not have the “objective findings that would justify the more extreme limitations 

the doctor assessed” in a case where the doctor stated that claimant needed to elevate her legs 

during the workday). 

2. Dr. Flanagan’s Medical Opinions 

The ALJ further found the opinions of consulting examining physician, Dr. Flanagan, more 

persuasive, and discounted Dr. Barber’s opinion on those grounds.  The ALJ has discretion in 

resolving conflicts between medical opinions.  See Tommasetti, 533 F.3d at 1041–42 (“[T]he ALJ 

is the final arbiter with respect to resolving ambiguities in the medical evidence”); see also 

Andrews v. Shalala, 53 F.3d 1035, 1039–40 (9th Cir.1995) (holding that the “ALJ is responsible 

for determining credibility, resolving conflicts in medical testimony, and for resolving 

ambiguities.”); Tonapetyan v. Halter, 242 F.3d 1144, 1149 (9th Cir. 2001) (explaining that 

examining physician’s opinion alone can constitute substantial evidence when “consistent with 

other independent evidence in the record”); see also Bayliss, 427 F.3d at 1216 (stating that ALJ 

can reject a treating physician’s assessment of limitations when the physician’s clinical notes and 

other recorded observations regarding the claimant’s capabilities contradict the assessment). 

Dr. Flanagan noted that claimant’s range of motion in her knees and hips were within 

normal limits, there were no deformities, no evidence of swelling, and no palpable mass or 

inflammation.  (AR 342.)  Dr. Flanagan found motor strength was within normal limits and no 

evidence of muscle atrophy or spasm.  (Id.)  Despite the claimant’s crepitus (audible click) with 

extension in her right knee and some pain upon range of motion, all other testing on her knees was 

                                                                                                                                                                
that Dr. Barber’s opinions regarding claimant’s physical limitations are not entirely credible. 
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negative.  (Id.)  Dr. Flanagan concluded that claimant could lift and carry 20 pounds occasionally 

and 10 pounds frequently; sit, stand, and walk 6 hours in an 8-hour workday; and was limited to 

occasional postural activities.  (AR 343.)   

Dr. Flanagan found a less restrictive RFC than Dr. Barber.  The ALJ arrived at a middle 

point between the two opinions, with an RFC less restrictive than Dr. Barber’s, but more 

restrictive than Dr. Flanagan’s.  In so doing, the ALJ properly exercised his discretion in resolving 

inconsistencies between Dr. Flanagan’s and Dr. Barber’s opinion in determining claimant’s RFC.  

20 C.F.R. § 416.927(e)(2); Vertigan v. Halter, 260 F.3d 1044, 1049 (9th Cir. 2001) (“[I]t is the 

responsibility of the ALJ, not the claimant’s physician, to determine residual functional capacity”). 

For these reasons, the Court finds that the ALJ properly dismissed Dr. Barber’s opinion 

that the claimant needs to elevate her legs above the heart for two hours in an eight-hour workday.  

Accordingly, the Court GRANTS the Commissioner’s motion and DENIES claimant’s motion in this 

regard. 

B. DISCOUNTING DR. BARBER’S OPINION THAT CLAIMANT MUST USE A CANE 

Claimant also argues that the ALJ did not give legally sufficient reasons for rejecting Dr. 

Barber’s opinion that claimant needs to use a cane.  With regard to claimant’s need for a cane, the 

ALJ states that “[p]hysical therapy notes support the records from Dr. Barber indicating 

improvement following surgery, and do not support the claimant’s need for a cane to ambulate.”  

(AR 17.)  For the same reasons stated above, the ALJ properly discounted Dr. Barber’s opinions 

regarding claimant’s need for a cane.   

Additionally, Dr. Flanagan specifically addressed claimant’s need for a cane:  “The 

claimant also holds on to the furniture in the room while ambulating.  Although a single-point 

cane was present in the room, she did not utilize it during formal gait analysis.”  (AR 341.)  Dr. 

Flanagan further noted that the “use of an assistive device is not medically necessary.”  (AR 343.)  

For the reasons stated above regarding inconsistences in Dr. Barber’s assessments, the ALJ 

properly described his reasons for finding Dr. Flanagan’s opinions to be more credible, and thus 

assigning them greater weight.  (AR 18); see Andrews, 53 F.3d at 1039–40; see also Tonapetyan, 
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