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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA — OAKLAND DIVISION

KAREN NELSON,
Plaintiff,
VS.
AETNA LIFE INSURANCE COMPANY,

Defendant.
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1. PURPOSES AND LIMITATIONS

CASE NO. 4:16-cv-05865-YB

STIPULATED PROTECTIVE
AGREEMENT AND ORDER

Complaint Filed: October 11, 2016

Disclosure and discovery activity in thastion are likely tanvolve production of

confidential, proprietary, gorivate information for whiclspecial protection from public

disclosure and from use for any purpose other gnasecuting this litigation may be warranted.

Accordingly, the Plaintiff Karen Nelson (“Pl#iff’) and Defendant Aetna Life Insurance

Company (“Aetna”) (collectively, “Brties”) hereby stipulate to apetition the court to enter the
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following Stipulated Protective Order. The s acknowledge that thi3rder does not confef
blanket protections on all disclosures or respotseésscovery and thahe protection it affords
from public disclosure and use extends only to the limited information or items that are er
to confidential treatment under thpplicable legal priciples. The Parties further acknowledg
as set forth in Section 12.3, belavat this Stipulated Protectiv@rder does not entitle them td
file confidential information undeseal; Civil Local Rule 79-5 setsrth the procedures that my
be followed and the standards that will be applied when a party seeks permission from th
to file material under seal.

2. DEFINITIONS

21 Challenging Party: a Party or NBarty that challengethe designation of

information or items under this Order.

2.2 “CONFIDENTIAL” Information or Items:information (regardless of how it is

generated, stored or maintained)angible things that qualifipr protection under Federal Ru
of Civil Procedure 26(c).

2.3 Counsel (without qualifier): Outside@hsel of Record and House Counsel (3

well as their support staff).

24 Designating Party: a Pady Non-Party that designategormation or items tha

it produces in disclosures or in respes to discovery as “CONFIDENTIAL.”

2.5 Disclosure or Discovery Material:| @ems or information, regardless of the

medium or manner in which it is generated, estipior maintained (including, among other thif
testimony, transcripts, and tangglthings), that are producedgenerated in disclosures or
responses to discovery in this matter.

2.6  Expert: a person withepalized knowledge or expence in a matter pertinent
to the litigation who has been retathby a Party or its counsel tase as an expert witness or|
a consultant in this action.

2.7 House Counsel: attorneys who are eyges of a party tthis action. House

Counsel does not include Outside Counsdt@etord or any other outside counsel.
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2.8 Non-Party: any natural person, parsh@, corporation, association, or other
legal entity not named asParty to this action.

2.9  Outside Counsel of Recordttorneys who areot employees of a party to this

action but are retained to represent or advisarty to this action ankdave appeared in this
action on behalf of that party or are affiliatedwa law firm which has appeared on behalf o}
that party.

2.10 _Party: any party to this action, including all of ff&cers, directors, employees
consultants, retained experts, and Out§ldansel of Record (arttieir support staffs).

2.11 Producing Party: a Party or Non-Pdnigt produces Disclosure or Discovery

Material in this action.

2.12 Professional Vendors: persons or entthias provide litigation support service

(e.g., photocopying, videotaping, tedating, preparing exhibitsr demonstrations, and
organizing, storing, or retrieng data in any form or medium) and their employees and
subcontractors.

2.13 Protected Material: any DisclosureDiscovery Material tht is designated as

“CONFIDENTIAL.”

2.14 Receiving Party: a Party that receiesclosure or Discovery Material from a

Producing Party.
3. SCOPE

The protections conferred byigiStipulation and Order covaot only Protected Materi
(as defined above), but also (1) any informatiopied or extracted frofRrotected Material; (2
all copies, excerpts, summaries,compilations of Protectédaterial; and (3) any testimony,
conversations, or presentations by Parties or @ainsel that might reaéProtected Material.
However, the protections conferred by thigp&ation and Order do not cover the following
information: (a) any information that is ingtpublic domain at the tienof disclosure to a
Receiving Party or becomes part of the public dara#ter its disclosure to a Receiving Party

a result of publication not involrg a violation of this Ordemcluding becoming part of the
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public record through trial or otherwise; aftd any information known to the Receiving Party
prior to the disclosure or obtained by the Reiogj Party after the disclosure from a source w

obtained the information lawfully and under ndigation of confidentially to the Designating

Party. Any use of Protected Matarat trial shall be governed layseparate agreement or order.

4, DURATION

Even after final disposition of this litigatn, the confidentiality digations imposed by
this Order shall remain in effect until a Desiting Party agrees othervasn writing or a court
order otherwise directs. Finalsgiosition shall be deemed to be tater of (1) dismissal of all
claims and defenses in this action, with ohwiit prejudice; and (2) fihgudgment herein after
the completion and exhaustionaif appeals, rehearings, remantlgls, or reviews of this
action, including the time limits for filing any rtions or applications for extension of time
pursuant to applicable law.
5. DESIGNATING PROTECTED MATERIAL

51 Exercise of Restraint and Care in Designating Material for Protection. Eacl

or Non-Party that designatesanmation or items for protectiomnder this Order must take cal
to limit any such designation gpecific material tat qualifies under theparopriate standards.
The Designating Party must designate for ptataconly those parts of material, documents,
items, or oral or written commuzations that qualify — so thather portions of the material,
documents, items, or communications for whpcbtection is not warranted are not swept
unjustifiably within the ambit of this Order.

Mass, indiscriminate, or routinized desigonas are prohibitedDesignations that are
shown to be clearly unjustified or that hds&en made for an improper purpose (e.g., to
unnecessarily encumber or retard the caseldpment process or to impose unnecessary
expenses and burdens on other parggppse the Designating Party to sanctions.

If it comes to a Designating Party’s attenttbat information or items that it designate
for protection do not qualify for ptection, that Designating Party must promptly notify all of

Parties that it is withdrawg the mistaken designation.
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5.2 Manner and Timing of Designations. Excapbtherwise provided in this Orde

(see, e.g., second paragraph of section 5.2(a) below), or as otherwise stipulated or order

=

192
i

Disclosure or Discoveriylaterial that qualifiegor protection under this Order must be clearly so

designated before the matermdisclosed or produced.

Designation in conformity ih this Order requires:

(a) for information in documentary form (e.g., paper or electronic documents, but
excluding transcripts of depositions other pretrial or trial pceedings), that the Producing
Party affix the legend “CONFIDENTIAL” to each paget contains proteetl material. If only
a portion or portions of the mai& on a page qualifies for girection, the Producing Party als(
must clearly identify the protected portion(s)g., by making appropte@markings in the
margins).

A Party or Non-Party that mageriginal documents or materials available for insped
need not designate them for protection untegrathe inspecting Party has indicated which
material it would like copied and produced.ridg the inspection and before the designation
of the material made available for inspectstrall be deemed “CONFIDENTIAL.” After the
inspecting Party has identifiede documents it wants copied and produced, the Producing
must determine which documents, or portioresebf, qualify for protection under this Order.
Then, before producing the specified doemts, the Producing Party must affix the
“CONFIDENTIAL” legend to each page that comtsiProtected Material. If only a portion or
portions of the material on a page qualifiesgmtection, the Producing Ra also must clearly
identify the protected portids) (e.g., by making appropriatearkings in the margins).

(b) for testimony given in deposition or irhet pretrial or trial proceedings, that the
Designating Party identify on the record, befthre close of the deposition, hearing, or other
proceeding, all protected testimony.

(c) for information produced in some form other than documentary and for any oth
tangible items, that the Producing Party aiifixa prominent place on the exterior of the

container or containers imhich the information or item is stored the legend
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“CONFIDENTIAL.” If only a portion or portions of the information or item warrant protecti
the Producing Party, to the ertgracticable, shall iderfyi the protected portion(s).

5.3 Inadvertent Failures to Designate. Ifélgncorrected, an inadvertent failure to

designate qualified informatiaor items does not, standing alomaive the Designating Party’s

right to secure protection undiis Order for such materialUpon timely correction of a
designation, the Receiving Party must make reasermdforts to assure that the material is
treated in accordance withetiprovisions of this Order.

6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1 Timing of Challenges. Any Party ooh-Party may challenge a designation o

confidentiality at any time. Unless a pronepillenge to a Designating Party’s confidentiality
designation is necessary to avoid foreseeahblastantial unfairness, unnecessary economic
burdens, or a significant disrupti or delay of the litigation, a Rg does not waive its right to

challenge a confidentiality degiation by electing not to mouatchallenge promptly after the
original designatn is disclosed.

6.2 Meet and Confer. The Challengingti?@hall initiate tle dispute resolution

process by providing written notice of each dediigmait is challenging and describing the ba
for each challenge. To avoid ambiguity asvteether a challenge hbsen made, the written
notice must recite that the challenge to confiiddity is being made in accordance with this
specific paragraph of tHerotective Order. The Parties shall attempt to resolve each challg
good faith and must begin the process by comfgmirectly (in voice tooice dialogue; other
forms of communication are not sigfent) within 14 days of the ¢k of service of notice. In
conferring, the Challenging Party must explaia tiasis for its belighat the confidentiality
designation was not proper andshgive the Designating Paréyn opportunity to review the
designated material, to reconsidee circumstances, and, if nocactge in designation is offereq
to explain the basis for the chosen designatidChallenging Party may proceed to the next
stage of the challenge processyafit has engaged in this mestd confer process first or

establishes that the Designating Party is unwillingadicipate in the meeind confer process

6 CASE NO. 4:16-CV-05865-YB

STIPULATED PROTECTIVE AGREEMENT AND ORDER

T

5iS

nge in

in




Gordon & ReesLLP
275 Battery Street, Suite 2000

San Francisco, CA 94111

© 00 N o o -~ w N Pk

N RN DN N N N N N DN R P R R R R R R R
0o N o O~ W N RBP O © 0 N O 0o M W N L O

a timely manner.

6.3  Judicial Intervention. If the Partieannot resolve a chenge without cour

intervention, the parties shall follow the Court’'s Standing Order in Civil Cases reg
Discovery and Discovery MotionsThe parties may file a joint letter brief regarding retait

confidentiality within 21 days of the initial nodcof challenge or withii4 days of the partig

agreeing that the meet and confer process willreasblve their disputeyhichever is earlief.

Failure by a Designating Party to féeich discovery dispute lettertivn the applicable 21 or 1

day period (set forth aboveyith the Court shall automatlly waive the confidentialit]
designation for each challenged designation. terasubmitting a joint letter brief, the Co
allows that a motion may be filed, any such motion must be accompanied by a co
declaration affirming that the movant hasmgdied with the meet and confer requiremg
imposed in the preceding paragraph. The Cauorifs discretion, mayelect to transfer th
discovery matter to Blagistrate Judge.

In addition, the parties may file a joirletter brief regarding a challenge to
confidentiality designation at any time if tleeis good cause for doing so, including a challg
to the designation of a deposition transcript or any portions thereof. If, after submitting
letter brief, the Court allows that a motiomay be filed, any motion brought pursuant to
provision must be accompanied by a compettatlaration affirming that the movant H
complied with the meet andoefer requirements imposed byetlpreceding paragraph. T
Court, in its discretion, maglect to refer the discovery matter to a Magistrate Judge.

The burden of persuasion in any such lemgle proceeding shall be on the Designatir]
Party. Frivolous challenges, and those madafamproper purpose (e.g., to harass or impo
unnecessary expenses and burdens on otheg)anay expose the Challenging Party to
sanctions. Unless the Designating Party has walvedonfidentiality designation by failing tg
file a letter brief to retain coitfentiality as described above, péirties shall continue to afford
the material in question the level of protectiorwhich it is entitledunder the Producing Party’
designation until the court rules on the challenge.

7. ACCESS TO AND USE OF PROTECTED MATERIAL

7 CASE NO. 4:16-CV-05865-YB
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7.1 Basic Principles. A Receiving Party mag iotected Material that is disclosg

or produced by another Partylmy a Non-Party in connectiavith this case only for
prosecuting, defending, or attemptitogsettle this litigtion. Such ProteaieMaterial may be
disclosed only to the categories of personsuarer the conditions desléd in this Order.
When the litigation has been terminated, a Receiving Party must comply with the provisig
section 13 below (FINAL DISPOSITION).

Protected Material must be stored and rt@aned by a Receiving Party at a location a
in a secure manner that ensures that accessitedito the persons authorized under this Org

7.2 Disclosure of “CONFIDENTIAL” Information or Items. Unless otherwise

ordered by the court or permitted in writihg the Designating Party, a Receiving Party may
disclose any information or item designated “CONFIDENTIAL” only to:

(a) the Receiving Party’s Outside CounseRetord in this action, as well as employe
of said Outside Counsel of Record to whom ieigsonably necessary to disclose the informg
for this litigation and who have signed the “Acknowledgment and Agreement to Be Bound
is attached hereto as Exhibit A;

(b) the officers, directors, and employéesluding House Counsel) of the Receiving
Party to whom disclosure is reasonably necedsarthis litigation and who have signed the
“Acknowledgment and Agreement to Be Bound” (Exhibit A);

(c) Experts (as defined inighOrder) of the Receiving Rg to whom disclosure is
reasonably necessary for this litigateamd who have signed the “Acknowledgment and
Agreement to Be Bound” (Exhibit A);

(d) the court and its personnel;

(e) court reporters and their staff, professigme or trial consultats, mock jurors, and
Professional Vendors to whom disclosuresigsonably necessary forglfitigation and who
have signed the “Acknowledgment af\greement to Be Bound” (Exhibit A);

(f) during their depositions, witnesses in the action to whom disclosure is reasona

necessary and who have sidgrtee “Acknowledgment and Agreement to Be Bound” (Exhibit

8 CASE NO. 4:16-CV-05865-YB
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A), unless otherwise agreed by the Designafiagy or ordered by the court. Pages of
transcribed deposition testimony or exhibits to deérs that reveal Pretted Material must e
separately bound by the court reporter and mayeadtisclosed to anyone except as permitted
under this Stipulated Protective Order.

(g9) the author or recipient of a documeantaining the information or a custodian or

other person who otherwisegsessed or knew the information.

8. PROTECTED MATERIAL SUBPOENAED OR ORDERED PRODUCED IN OTHER
LITIGATION

If a Party is served with a subpoena or a totder issued in othditigation that compel

172}

disclosure of any information or items desiggthin this action as “CONFIDENTIAL,” that
Party must:
(a) promptly notify in writing the Designaty Party. Such notifation shall include a

copy of the subpoer@ court order;

(b) promptly notify in writing the party who caused the subpoena or order to issue(in the

other litigation that some or all of the mategalered by the subpoena oder is subject to thi

U7

Protective Order. Such notification shall incldeopy of this StipulateBrotective Order; and

(c) cooperate with respettt all reasonable proceduresught to be pursued by the
Designating Party whose Protettglaterial may be affected.

If the Designating Party timely seeks a pative order, the Party served with the
subpoena or court order shall not produeg iaformation designated in this action as
“CONFIDENTIAL” before a determination by ¢éhcourt from which the subpoena or order
issued, unless the Party has obtained the Ddsigr@arty’s permission. The Designating Party

shall bear the burden and expenssea#king protection in that couwnt its confidential material |

and nothing in these provisions should be comstras authorizing or encouraging a Receiving

Party in this action to disobey antul directive from another court.

9. A NON-PARTY'S PROTECTEIMATERIAL SOUGHT TO BE PRODUCED IN THI$
LITIGATION

(a) The terms of this Order are applicable to information produced by a Non-Party in this

9 CASE NO. 4:16-CV-05865-YB
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action and designated as “COIMENTIAL.” Such informaton produced by Non-Parties in
connection with this litigation iprotected by the remedies antiaieprovided by this Order.
Nothing in these provisions should be condrae prohibiting a Non-Party from seeking
additional protections.

(b) Inthe event that a Party is reqdirey a valid discovery request, to produce a NQ

Party’s confidential information in its possessiang the Party is subject to an agreement with

the Non-Party not to produce the Non-Party'sfaential information, then the Party shall:

(1) promptly notify in writing the Requisg Party and the Non-Party that son
or all of the information requesd is subject to a confidentigliagreement with a Non-Party;

(2) promptly provide the Non-Partyithy a copy of the Stipulated Protective
Order in this litigation, the relemadiscovery request(s), andesasonably specific description
the information requested; and

(3) make the information requested dafalie for inspection by the Non-Party.

(c) If the Non-Party fails to object or seglprotective order from this court within 14
days of receiving the notice and accompanying information, the Receiving Party may pro
the Non-Party’s confidential inforation responsive to the discovegquest. If the Non-Party
timely seeks a protective order, the ReceivingyPshall not produce any information in its
possession or control that is subject to the confidentiality agreement with the Non-Party 4
determination by the court. Absent a court otdehe contrary, the Non-Party shall bear the
burden and expense of seeking protecticthis court of itsProtected Material.
10. UNAUTHORIZEDDISCLOSUREOF PROTECTED MATERIAL
If a Receiving Party learnsah by inadvertence or otherwigt has disclosed Protecte(

Material to any person or in any circumstanceawdhorized under this Stipulated Protective
Order, the Receiving Party must immediatelyn@ijfy in writing the Designating Party of the
unauthorized disclosures, (b) utebest efforts to retrieval unauthorized copies of the
Protected Material, (c) inform the person orsoas to whom unauthorized disclosures were

made of all the terms of this Order, andr@juest such person persons to execute the

10 CASE NO. 4:16-CV-05865-Y&
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“Acknowledgment and Agreement to Be Bourtldat is attached Ineto as Exhibit A.

11. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE PROTECTEI
MATERIAL

When a Producing Party gives notice to Reiogi Parties that certain inadvertently
produced material is subjectacclaim of privilege or other ptection, the obligtions of the
Receiving Parties are those set forth in Fedeudd of Civil Procedure 26(b)(5)(B). This
provision is not intended to mddiwhatever procedure may betablished in an e-discovery
order that provides for productionthout prior privilege review.Pursuant to Federal Rule of
Evidence 502(d) and (e), insofarthe parties reach an agreementteneffect of disclosure of
communication or information covered by tgorney-client privilege or work product
protection, the parties may incorporate theneagient in the stipulated protective order
submitted to the court.

12. MISCELLANEOUS

12.1 Right to Further Relief. Nothing in tHrder abridges the right of any person
seek its modification by the court in the future.

12.2 Right to Assert Other Objections. Bypstating to the entry of this Protective
Order no Party waives any rightotherwise would have to objettt disclosing or producing an
information or item on any ground not addressettis Stipulated Protective Order. Similarly
no Party waives any right to object on any gitmuse in evidence of any of the material
covered by this Protective Order.

12.3 Filing Protected Material. Without written permission from the Designating
or a court order securedter appropriate notice to all interedtpersons, a Party may not file i
the public record in this actiomwg Protected Material. A Partyahseeks to file under seal an
Protected Material must comply with Civil tal Rule 79-5. ProteaieMaterial may only be
filed under seal pursuant to awt order authorizing the sedlif the specific Protected
Material at issue. Pursuatat Civil Local Rule 79-5, a sdaab order will issue only upon a
request establishing that the Rxcied Material at issue isiyiteged, protectable as a trade

secret, or otherwise entitled to protection underd#w. If a Receiving Party's request to file
11 CASE NO. 4:16-CV-05865-YK
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Protected Material under seal pursuant to Cividdldrule 79-5(d) is deed by the court, then
the Receiving Party may file the informationtine public record pursuant to Civil Local Rule
79-5(e) unless otherwisestucted by the court.
13. FINAL DISPOSITION

Within 60 days after the final dispositiontbis action, as defirtein paragraph 4, each
Receiving Party must return all Protected Maitietio the Producing Party or destroy such
material. As used in this subdivision, “allo®ected Material” includes all copies, abstracts,
compilations, summaries, and any other forregtoducing or capturingny of the Protected
Material. Whether the Protectéthterial is returned or deslyed, the Receiving Party must
submit a written certification tthe Producing Party (and, if noktlsame person or entity, to th
Designating Party) by the 60 dayadiine that (1) identifies (by category, where appropriate
the Protected Material that was returned orrdgetd and (2) affirms that the Receiving Party
not retained any copies, abstsgatompilations, summaries amaother format reproducing or
capturing any of the Protected Maal. Notwithstandig this provision, Counsel are entitled {
retain an archival copy of all pleadings, motiopgs, trial, deposition,nal hearing transcripts
legal memoranda, correspondence, deposition &iexhibits, expert reports, attorney work
product, and consultant and expert work prodexgn if such mateals contain Protected
Material. Any such archival copies that contairconstitute Protected Material remain subje
to this Protective Order as detth in Section 4 (DURATION).

IT IS SO STIPULATED, THROUGH COUNSEL OF RECORD.

Dated: March 17, 2017 /sl

Daniel S. Glass
Attorneys for Plaintiff
KAREN NELSON

Dated: March 22, 2017 GORDON & REES LLP

By /sl
Jordan S. Altura
Tino X. Do
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Attorneys for Defendant
AETNA LIFE INSURANCE COMPANY

PURSUANT TO STIPULATION, IT IS SO ORDERED.

DATED: March 24, 201 /2) 2 ‘ 3 5 8
YVONNE GONZALEZ ROGERS

United States District Judge

13 CASE NO. 4:16-CV-05865-Y&
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

l, [print or typerfathe], of [print

type full address], declare under penalty of perjbat | have read in itentirety and understan

or

the Stipulated Protective Order that was issuethéyJnited States District Court for the Northern

District of California or{date] in the case of [insert formal name of the case and

the number and initialsassigned to it by the court]. | agree to comply with and to be bound by

all the terms of thistiulated Protective Order and | understaand acknowledge thiilure to
comply could expose me to sanctions and punisiiimehe nature of contempt. | solemnly

promise that | will not disclose in any manner arfgrmation or item that is subject to this

Stipulated Protective Order to any person or emtiyept in strict conlfance with the provisions

of this Order.

| further agree to submit to the jurisdiction oétnited States Distri€@ourt for the Northern
District of California for the pyrose of enforcing the terms ofglStipulated Protective Order,
even if such enforcement proceedingswor after termination of this action.

| hereby appoint [print or type full name] of

[print or type full address and telephong

as my California agent for service of processannection with this action or any proceeding

related to enforcement of thitipulated Protective Order.

Date:

City and State where sworn and signed:

Printed name:

Signature:
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