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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

CAROLYNN TAYMUREE, ET AL .,
Case No. 16-cv-06138-YGR

Plaintiffs,

V. ORDER DENYING MOTION TO DISMISS

NATIONAL COLLEGIATE STUDENT L OAN Re: Dkt. No. 31
TRusT 2007-2, ET AL.,

Defendants.

Plaintiffs allege that defendants committed atains of the Fair Debt Collection Practices
Act (FDCPA) and the Rosenthal Fair Debtl€ction Practices ARFDCPA). Generally,
plaintiffs allege that defendahtational Collegiate Student Lodmust 2007-2 (NCSLT) filed and
prosecuted a state court collecti@tsion seeking to collect a dehat NCSLT did not have the
legal right to collet as the debt was (1) time-barred unstate law because the last payment on
the loan had been made outside the applicabletstat limitations and (2barred under state law
as to plaintiff Zohra Richardson for failure tongply with legally required co-signer disclosures.
Defendants move to dismissethomplaint in its entirety.

l. LEGAL STANDARD

“Federal Rule of Civil Procedure 8(a)(2) reqs only a ‘short and plain statement of the
claim showing that the pleader is entitled to réelieforder to ‘give thedefendant fair notice of
what the . . . claim is and the grounds upon which it re®gl’Atlantic Corp. v. TwombJy650
U.S. 544, 554-55 (2007) (quotipnley v. Gibson355 U.S. 41, 47 (1957)) (alteration in
original). Even under the liberal pleading standafrRule 8(a)(2), “a @intiff's obligation to
provide the grounds of his entitlemt to relief requires more than labels and conclusions, and @

formulaic recitation of the element$ a cause of action will not doTwombly 550 U.S. at 555
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(citing Papasan v. Allaind78 U.S. 265, 286 (1986) (intetfmackets and quotation marks

omitted)). The Court will not assume facts not alleged, nor will it draw unwarranted inferences.

Ashcroft v. Igbgl556 U.S. 662, 679 (2009) (“Determining winet a complaint states a plausible
claim for relief [is] a context-spéd task that requires the reviewing court to draw on its judicial
experience and common sense.”).

Pursuant to Rule 12(b)(6), a complaint nimydismissed for failure to state a claim upon
which relief may be granted. Dismissal for failtioestate a claim under Federal Rule of Civil
Procedure 12(b)(6) is proper if there is a “latla cognizable legal thepor the absence of
sufficient facts alleged undarcognizable legal theoryConservation Force v. Salaz&46 F.3d
1240, 1242 (9th Cir. 2011) (quotimgalistreri v. Pacifica Police Dep/1901 F.2d 696, 699 (9th
Cir. 1988)). The complaint must plead “enough factstébe a claim [for] redf that is plausible
on its face.”Twombly 550 U.S. at 570. A claim is plausible on its face “when the plaintiff plead

factual content that allows the court to draw thasonable inference that the defendant is liable

for the misconduct allegedigbal, 556 U.S. at 678. If the factdeded do not support a reasonable

inference of liability, stronger than a meressibility, the claim must be dismissédl.at 678-79;
see alsdn re Gilead Scis. Sec. Litigh36 F.3d 1049, 1055 (9th Cir. 20@8)court is not required
to accept as true “allegations that are merely conclusory, unwarranted deductions of fact, or
unreasonable inferences”).
. DiscussioN

In their motion to dismiss, defendants #s& Court to resolvehe underlying factual
disputes with regard to when the last payhwenthe loan was made and whether the co-signer
disclosures were legally compliant. Defendattsch evidence regarding these factual disputes
and ask that the Court consider them as doctsrfen which the complaint necessarily relies,”

Marder v. Lopez450 F.3d 445, 448 (9th Cir. 2006) émbal quotation marks and citations

omitted). (Dkt. No. 31-1 at 5.) However, as defenga&oncede, this is only appropriate where “no

party questions the authenticity of the copy attadhdatle 12(b)(6) motion,Lopez 450 F.3d at

448 (citations omitted)ld.) Here, plaintiffs challenge the aettticity of the evidence presented
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by defendant$ (Dkt. No. 38.) Accordingly, it would bienproper for the Court to consider such
evidence. Further, such factual analysis&ppropriate on a 12(b)énotion, and should be
addressed through a motion for summary judgment.

Defendants raise three additional argumerdasdhe appropriate for consideration on a
motion to dismiss. First, to the text that the plaintiffs’ allegains rely on the state court action,
defendants argue that the statute of limitations jplaratiffs from bringing this lawsuit more than
one year later. Second, defendants argue thattifigaido not have standing to assert the FDCPA
claim as they have not suffered an injuryfaet. Third, defendants argue that California’s
litigation privilege bars plaintiff's’ REDCPA claifiiThe Court addresses each.

A. Statute of Limitations

An FDCPA violation must be alleged withiane year from the date on which the
violation occurs.” 15 U.S.C.A. 8§ 1692k(d). Likese, an RFDCPA violation must be alleged
“within one year from the date of the ocamce of the violation.” Cal. Civ. Code § 1788.30(f).
However, the Ninth Circuit has “made it clear thatgeneral, the discovery rule applies to

statutes of limitations in feddritigation, that is federal law determines when the limitations

period begins to run, and the general federal rufeaitsa limitations period begins to run when the

plaintiff knows or has reason to know of ih@ury which is the basis of the actiodMangum v.

! Plaintiffs are advised th#tey filed their objections tdefendants’ evidence incorrectly.
Pursuant to Civil L.R. 7-3(a), “[a]ny evidentiaayd procedural objections to the motion must be
contained within the brief or memorandum.” However, because the combined filings do not
exceed the page limit and plaintiffs also ddseditheir objections itheir opposition brief, the
Court will not strike the objeitins as improperly filed.

Similarly, defendants are advised that thalethto comply with Civil L.R. 7-4, which
requires a table of contents anthhle of authorities for briefs iexcess of ten pages. However,
the Court will not strike the brief for failure to comply with the Civil Local Rules.

The parties are hereby warned that continugdréto comply with the Court’s rules will
result in appropriate sanctions.

2 Defendants raise additional arguments lyreincluding that defedants cannot be liable
for an obligation of the originating bank and thatrecognized cause a€tion for cosigner notice
exists. (Dkt. No. 39 at 4-5.) It improper for the Court to consider these arguments, as they we
raised for the first time on replySee State of Nev. v. WatkiBd4 F.2d 1545, 1560 (9th Cir.
1990) (parties “cannot raise a new issue for thetfirst in their reply briefs”) (citations omitted);
Dytch v. Yoon2011 WL 839421, *3 (N.D. Cal. March 2011) (collecting cases).
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Action Collection Serv., Inc575 F.3d 935, 940 (9th Cir. 200@)ternal quotation marks and
citations omitted)seealsoLyons v. Michael & Asso¢s824 F.3d 1169, 1173 (9th Cir. 2016)
(applyingMangumto hold that the discovery rule applies to the FDCPA claims).

Here, the parties do not dispuhat the state court actiaras filed on October 5, 2015 and
that plaintiffs filed this actiomn October 24, 2016. However, plaiftialso allege that they did
not actually learn about the statauct case until “several days afeefraudulent substitute service
of summons at [Richardson’s] former reside which allegedly occurred on October 22, 2015.”
(First Amended Complaint, “FAC Y 25.) Even assuming that tstatute of limitations began to
run on the earliest possible date of discoalgged by plaintiffs—©tober 22, 2015—this action
was filed timely within one year, as Octolas; 2016 fell on a Sunday and this action was filed ¢
the next business day, October 24, 2@déeFed. R. Civ. P. 6 (when computing time for a period
that is stated in days or @anger unit, “exclude the day of theest that triggers the period . . .
[and] include the last day of the period, but & thst day is a Saturday, Sunday, or legal holiday
the period continues to run untiktlend of the next day thatnst a Saturday, Sunday, or legal
holiday.”)

Accordingly, this action is not barred by thee-year statute of limitations applicable to
FDCPA and RFDCPA claims.

B. Standing

In order to establish Article Il standing, aldmtiff must have (1) suffered an injury in
fact, (2) that is fairlftraceable to the challengednduct of the defendant)é (3) that is likely to
be redressed by a favotaludicial decision.’'Spokep136 S. Ct. at 1547. The first prong, injury
in fact, requires a plaintiff to “show that be she suffered ‘an invam of a legally protected
interest’ that is ‘concrete and particularizadd ‘actual or imminet, not conjectural or
hypothetical.”ld. at 1548. In the context of a statutorglaiion, a plaintiff cannot simply “allege
a bare procedural violation, divorced from aoycrete harm, and satisfy the injury-in-fact
requirement of Article II.”ld. at 1549. Rather, the injury “must actually exiétl.”at 1548.

Although an injury must be “concretehowever, it need not be “tangibléd. at 1549.

Even the “risk of real harm [may] #sfy the requirement of concretenedsl” Further, “[ijn
4
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determining whether an intangible harm constitiriggy in fact, both history and the judgment o
Congress play important rolesd. For example, “the law has long permitted recovery by certai
tort victims even if their harms mdoe difficult to prove or measurdd. “[A] plaintiff in such a
case need not allege aagditionalharm beyond the one Congress has identifiked.”

Here, defendants argue that pldfathave failed to satisfy the injury-in-fact requirements
of Article Il underSpokedecause they “have not actually been harmed by [d]efendants|]
conduct. The Superior Court lawsuit was cause@psiftiffs’ breach. The Superior Court
lawsuit was an expected result of [p]laintiffailure to make the required payments on their
student loan.” (Dkt. No. 31-1 at 8 (emphasigiiginal).) The Court fids defendants’ argument
unpersuasive.

SinceSpokegthe Eleventh Circuit and multiple distrioburts have held that a violation of
the FDCPA itself is sufficient toonfer standing on a plaintif€hurch v. Accretive Health, Inc
654 F. App’x 990, 995 (11th Cir. 201@kjecting argument that, undepokeoplaintiff lacked
standing to sue for defendant’s failure to ua# certain disclosures required by the FDCPA,
stating that “[t]he invasion dplaintiff's] right to receive thalisclosures is not hypothetical or
uncertain; [she] did not receive informatitwhich she allegeshe was entitled”)see also
Linehan v. Allianceone Receivables Mgmt.,,INo. C15-1012-JCC, 2016 WL 4765839, at *7-8
(W.D. Wash. Sept. 13, 201§)ollecting cases).

This Court agrees th&pokeas distinguishable. There, the Supreme Court held that the
reporting of an incorrect zip codeuwdd not confer Article 11l standingSpokep136 S. Ct. at 1549-
50. Here, assuming that the debt was uncollectiblplaintiffs allegeplaintiffs’ allegation
concerning defendants’ pursuit oetktate court action is more tharibare procedural violation”
of the FDCPA. Accordingly, the Court finds thaaintiffs have alleged sufficiently “concrete”
injury for purposes oArticle 11l standing.Spokep136 S. Ct. at 1549-50.

C. Litigation Privilege

California’s litigation privilege establishesatha judicial proceding is considered a
privileged publication. Cal. Civ. Code § 47(bgeRusheen v. CoheB7 Cal.4th 1048, 1057
(2006) (applying the privilege® any communication made @njudicial orquasi-judicial
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proceeding). However, the California Court of &gphas recognized thidue litigation privilege
cannot be used to shield violatorstike RFDCPA when the two conflid€omarova v. National
Credit Acceptance, Incl75 Cal. App. 4th 324, 338 (2009). To do so, “would effectively vitiate
the [RFDCPA] and render the protections it affords meaninglesgihternal quotation marks
and citation omitted). Instead, tK@marovacourt “applie[d] the familiar principle of statutory
construction that, in cases of irreconcilable cahflihe specific statute prevails over the general
one.”ld. (internal quotation marks and citation omitted).

Here, “[t]Jo bar at the pleadingagje [plaintiff's] allegations that defendants filed a falsifie

proof of service and a misleading complaint idesrto collect on a delptould] undermine the

gravamen of the RFDCPA, inviting predatory debt collectors to abuse litigation procedures while

hiding behind a far too expansive shielBdrtell v. Nat'l Collegiate Student Loan Trust 2005-3
No. 14-CV-04238-RS, 2015 WL 1907337, at *4 (N@al. Apr. 27, 2015). Without a more
complete record, the Court cannot determine hdreCalifornia’s “litigaton privilege [would]
similarly conflict[] with the RFDCPA as afipd in this action, [and] completely shield
[d]efendants from liability for the improper collection of deltidlmes v. Electronic Document
Processing, In¢.966 F. Supp. 2d. 925, 937 (N.D. Cal.2013). Accordingly, the Court finds that

California’s litigation privilegedoes not bar plaintiffstlaims at this juncturg.

3 Just as defendants didBartell, defendants here ask the Qor“rely on a minority line
of district court casesoncluding otherwise Bartell, 2015 WL 1907337, at *4. Those cases
includeBoon v. Professional Collection Consultar@g8 F. Supp. 2d 1157 (S.D. Cal. 2013) and
Reyes v. Kenosian & Miele, LLB25 F. Supp. 2d 1158 (N.D. Cal. 2007). Of these two cases, @
Boonwas decided aftdé¢omarova BooninterpretedKomarovanarrowly by finding that

Komarovas holding depended on the fact that plairaifeged additional attempts by defendant to

collect the debt other than thikng of the state codraction, including threating phone calls to
the plaintiff, implying that such callfell outside the litigation privileg&oon 978 F. Supp. 2d at
1161. To the contrary, howevétomarovaitself found that tese calls would have also been
protected by the California litigah privilege. 175 Cal. App. 4th at 339. Thus, this Court does n
find Booris reasoning persuasive and declineadopt such a narrow interpretationkadmarova
This Court instead agrees with the majorityeaferal district courtghat have interpreted
Komarova“in light of the fact that tt RFDCPA is a ‘remedial statute’ that ought to be interpret
broadly ‘in order to ectuate its purpose.Bartell, 2015 WL 1907337, at *4 fn. 4 (quoting
Holmes 966 F. Supp. 2d. at 937 (collecting cases§ alsd’etley v. San Diego Cty. Credit
Union, No. 16CV891 JM (RBB), 2017 WL 385742, at(S.D. Cal. Jan. 27, 2017) (noting that
there appear to be only three pEsimarovacases, includin@oon that have applied the litigation
privilege to RFDCPA claims and collecting casest theclined to apply the litigation privilege to
RFDCPA claims).
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1. CONCLUSION

For the aforementioned reasons, defendants’ motion to disnib&siisD. Defendants
shall file an answer to the complaint within 20 days of this Order.

Further, based on the discussion on the re¢bedCourt understands that the parties are
agreeable to staying this case pending the undertyatg court action. In this regard, the partieg
are directed to file a joint stipulan to stay the case by no later thgoril 21, 2017. A
compliance hearing shall be held the Court’s 9:01 a.m. calendarf@nday, April 28, 2017, in
Courtroom 1 of the United States Courthousetletat 1301 Clay Streat Oakland, California.

If compliance is complete, plaintiff need n@ipear and the compliance hearing will be taken off]
calendar.

This Order terminates Docket Number 31.

T 1SS0 ORDERED.

Dated: March 13, 2017 : E Z‘ :

4 YVONNE GONZALEZ ROGERS
UNITED STATESDISTRICT COURT JUDGE




