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This Court’s prior Order granted motiotessdismiss in each of the above-captioned
actions. The Order determined that federal Fair Credit Reporting Act (“FCRA”) and the
California Consumer Credit Reporting Agenches (“CCRAA”), California Civil Code §
1785.25, do not prohibit defendants from reportirgjorically accurate information about

delinquent accounts, such as outstanding balances, after a Chapter 13 bankruptcy plan is

confirmed, but before the debt has been discharged. The Court permitted plaintiffs to amend the

complaints to allege, if possible, a basis faitirCRA and CCRAA claimsPlaintiffs have filed
a consolidated amended coniptd CAC) against defendaritalleging claims under the FCRA
and CCRAA. Mamisay,Dkt. No. 75;King, Dkt. No. 101; andPetrie, Dkt. No. 72.)

The CAC alleges six claims: (1) failure to fallaeasonable procedures to assure accuragcy
of credit reports in violation d81681e(b) against theettit reporting agency defendants, Experian
and Equifax (CRASs); (2) failure reinvestigate iniolation of 8 1681s-2(b) against CRAs and
data furnishers; (3) failure to send dispute infation in violation § 1681&)(2)(A) against CRAS;
(4) failure to review and consad all relevant information imiolation of ®ction 1681i(a)(4)
against CRAs; (5) failure to delete disputed araccurate information in violation of section
1681i(a)(5)(A)) against CRAs; and)(@iolation of CCRAA againsilata furnishers for reporting
inaccurate information.

Defendants have again moved to disntiescomplaints. Having considered the
consolidated briefing, thgleadings in this matter, and the do@nts subject to judicial notice in

connection with the motioﬁand for the reasons that follow, the CADRDERS that: the motion to

1 As of the date of this order, based ondtsmnissals entered ancethotices of settlement
filed, the remaining defendanin the respective actions are as follows: inMlaenisayaction,
only defendant Experian remains; in tieg action, defendants Experian, Equifax and TD Bank
USA remain; and in thBetrieaction, only defendant Experian remains. InGatchalianaction,
all defendants have been dismissed or haviedetThe instant motion to dismiss is therefore
DENIED AS MOOT.

2 Defendants filed under seal credit reports aletdias to each of the plaintiffs, and seek
judicial notice of those creditperts since they are documents refeeed in the CAC. The Court
has granted the motion to seal by sepaveder issued this date. The COBHRANTS the request
for judicial notice, and refers togldocuments as RIN Exhibits A-D.
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dismiss the claims of Mamisay and King 8&®NIED; the motion to dismiss the claims of Petrie i$
GRANTED WITHOUT LEAVE To AMEND; and the motion to dismiss GatchaliafdsNIED AS
MooOT.
l. BACKGROUND

In the CAC, each plaintiff alleges filing for Chapter 13 bankruptcy protection and
confirmation of a bankruptcy courtgsl. Plaintiffs assert thatei ordered credit reports which
showed “inaccurate, misleading, or incomplete” infation for certain accounts included in their
confirmed bankruptcy plans. They further all¢igat they notified the credit reporting agencies
(CRAs) of the alleged inaccuracjdmut their credit reports contied to show inaccurate account
information. Plaintiffs allege inaccuracies as follows:
. Mamisay alleges that she checked heritregort on March 16, 2016, and noted that a
Citigroup account was reporting a balance arshgeent payment history. She submitted a
dispute letter to Experian stadj that she “had filed bankruptcy and [requesting Experian] ensure
the bankruptcy was being propergported and [ ] remove the balance and delinquencies.” (CAC
1 79.) On August 30, 2016, she again reviethednformation about the Citigroup account on
her credit report to find that Expan had removed the balancet@id as a zero balance), but had
also removed a notation that a bankruptcy had blesh instead reportipthe account as a “bad
debt placed for collection and charged off withltiple derogatory payments listed in the account
history.” (d. 1 82.) Mamisay alleges that this refony indicated the aount was in active
collections, and the bankrupteyas not reported properly.
. King alleges she checked her credgag March 17, 2016, and noticed a “TD Bank
account” reporting a $0 balance and a pastasnieunt of $1,019. King submitted a dispute lettef
in which she “stated she wanted the creditantestigate the proper way in which to report the
bankruptcy, remove the past due balance, andepott the account as aollections or charged
off.” (Id. 189.) On July 28, 2016, King looked at am®l credit report and found TD Bank had
removed the past due balance, but had also removed the notatioe tatdbnt was included in
her bankruptcy and reported the account as charged@fff{(90, 93-95.)

o Petrie alleges that he ordered a cregjsort March 20, 2016, which showed three accounts
3
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with inaccurate information: (1) a BerkstBank account reporting a balance of $20,158, notin
it as a bad debt placed for collection and chagdecnd no reference @ bankruptcy filing; (2)
Monterey Credit union reportinglalance and past due amoun$8¥4, that it was charged off,
not noting the bankruptcy filing dhat all payments had besrade through the bankruptcy; and
(3) an HSBC account with a balance of $7154, a ¢hastbalance of $197, a notation of it being &
bad debt and placed for collections, and no notatidhe bankruptcy. Petrie alleges he “dispute
the inaccurate tradelines” andesffically stated that he hdtlled bankruptcy and requested the
creditor[s] refer to the [Consumer Data Indugissociation] guidelines on how to report the
bankruptcy.” [d. 11 114, 115.) Petrie alleges that Bexkshire Bank account continued to be
listed with a balance in the amount of $27,675a@0past due amount of $27,675.00, despite the
account having been transfadr® a different entity, as well asack of notation that it was part off
the bankruptcy. He further allegéhat HSBC continued to repdine same amounts as before as
being in collections and charged off, despiteabeount being transferred to another entity, whic
had filed a proof of claim on the debt in the bamtcy. Finally, Petri@lleges that Monterey
Credit Union continued to report the same ameualoie and past due, despite being paid in full
through the bankruptcy.Id; 1 118-133.)
I. APPLICABLE STANDARD

Pursuant to Rule 12(b)(6), a complaint nimydismissed for failure to state a claim upon
which relief may be granted. Dismissal for failurestate a claim is propérthere is a “lack of a
cognizable legal theory or thessmce of sufficient facts allegedder a cognizable legal theory.”
Conservation Force v. Salaz&46 F.3d 1240, 1242 (9th Cir. 2011) (citiBglistreri v. Pacifica
Police Dep’t 901 F.2d 696, 699 (9th Cir. 1988)). The cdéaimd must plead “enough facts to stats
a claim [for] relief that is plausible on its faceBell Atl. Corp. v. Twomb|y650 U.S. 544, 570
(2007). A claim is plausible on its face “when faintiff pleads factual content that allows the
court to draw the reasonabldarence that the defendant ialie for the misconduct alleged.”
Ashcroft v. Igbgl556 U.S. 662, 678 (2009). If the faclleged do not support a reasonable
inference of liability, stronger than a meressibility, the claim must be dismissdd. at 678-79.

Mere “conclusory allegations ¢tdw and unwarranted inferencai® insufficient to defeat a
4
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motion to dismiss.Adams v. Johnsei55 F.3d 1179, 1183 (9th Cir. 2004).
[I. DiscussioN

The FCRA imposes duties on both CRAs &l the sources that provide credit
information to CRAS, called tirnishers’ in the statute.Gorman v. Wolpoff & Abramson, LLP
584 F.3d 1147, 1153 (9th Cir. 2009). The FCRA creates a private right of action for willful or

negligent noncompliance with either tB&®As’ or the furnishers’ obligationdd. at 1154.

A. Failure to Reinvestigate Under FCRA (Second, Third, Fourth, and
Fifth Claims)?®

To state a claim for failure to reinvestigateder section 1681i(a), piaiffs must allege
that: (1) their credit files contaidenaccurate or incomplete infortian; (2) they directly notified
the CRA and/or credit furnisher of the inaccurg@y;the dispute is not frivolous or irrelevant; (4)
the CRA/credit furnisher failed to respond to thepdite; and (5) failure teeinvestigate caused
them to suffer actual damageSeeCristobal v. Equifax, In¢.No. 16-CV-06329-JST, 2017 WL
1489274, at *2 (N.D. Cal. Apr. 26, 201 Maylor v. First Advantage Background Servs. Corp
No. 15-CV-02929-DMR, 2016 WL 4762268, at *5 (N.Dal. Sept. 13, 2016). In their motion,
defendants argue that plaintiffsveanot alleged: (1) an actionaliteccuracy; (2) a dispute letter
to the CRAs covering the alleged inaccutaayd (3) actual or statutory damages.

1. Actual Inaccuracy

To state a claim for failure to reinvestigategiptiffs must allege #threshold requirement
that they disputed an “item offormation” on their credit reports that was actually inaccurate.
Seel5 U.S.C. § 1681li(a)(1)(Akugo v. Experian Info. Sols., IndNo. 16-cv-04646-EJD, 2017
WL 2214641, *4 (N.D. Cal. May 19, 2017). The Ni@ircuit has held tha credit entry can be

incomplete or inaccurate’ within the meaningtbeé FCRA ‘because it igatently incorrect, or

because it is misleading in such a way and to anokxtent that it can be expected to adversely

% In their motion to dismiss, defendants chagdee the third, fourthand fifth claims for
relief as “three variations on their claim thia¢ CRA Defendants did nodasonably reinvestigate
[p]laintiffs’ disputes.” (Motionat 6:12-16.) The Court therefomealyzes them all together as
reinvestigation claims withoutgard to variations that miglbtherwise have been argued.

5
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affect credit decisions."Gorman,584 F.3d at 1164. “A disputededit file that lacks a notation
of dispute may well be “incomplete or imacate” within the meaning of the FCRAJd. at 1164,
see also idat 1162 (citingSaunders v. Brank Banking & Trust Co. of \&26 F.3d 142, 150 (4th
Cir. 2008) [continuing to report a disputed defthout any notation of the dispute presents a
cognizable claim undesection 1681s-2(b)]).

As analyzed in the Court’sipr ruling, the reportig of balances due, or past due, does n
constitute an “actual inaccuracy” simplgdause a bankruptcy proceeding is pendBiggs v.
Experian Info. Sols., Inc209 F. Supp. 3d 1142, 1146 (N.D. Cal. 2016) (neither filing of a petiti
nor confirmation of Chapter 13 pléiabsolve[s] or eras[s] either the debt or the fact that
payments are past due;” legdhtus of debt changes only @hdischarged in bankruptcyee
also Devincenzi v. Experian Info. Sols., Ji¢o. 16-CV-04628-LHK2017 WL 86131, at *7
(N.D. Cal. Jan. 10, 2017) (“ as a matter of lavg mot misleading or inaccurate to report a
delinquent debt during tigendency of a bankruptcy”lNissou-Rabban v. Capital One Bank
(USA), N.A.No. 15CV1675 JLS (DHB), 2016 WL 4508241, at *3 (S.D. Cal. June 6, 2016) (w
“otherwise accurate negativeedit reporting is not retroactly made inaccurate because a
bankruptcy petition later discharg#dte debt”). However, repongy a debt as diequent without
also noting that the debt is the subject peading bankruptcy may eisleading, and therefore
actionable as an actual inaccura8ee Nissou-RabaB016 WL 4508241 at *5 (failure to report
pendency of bankruptcy consistent with indysttandard format while reporting a debt as
charged off may “prompt those making credit dexis to draw a more negative inference” and
therefore be misleadingfristobal v. Equifax, In¢.No. 16-CV-06329-JST, 2017 WL 1489274, a
*5 (N.D. Cal. Apr. 26, 2017) (finding plaintiff siad a claim for inaccuracy where credit line did
not report that debt was subjéatpending bankruptcy in accordangith Metro 2 codes, “even if
her credit report otherwise noted the fact of her bankruptBg3ter v. Experian Info. Sols., Inc.
No. 16-CV-04629-LHK, 2017 WL 26440a; *5 (N.D. Cal. Jan. 20, 2017)Nissou-Rabarstands
for the proposition that a furnisher that repalelinquent debts dag the pendency of a
bankruptcy should also report thetfghat a bankruptcy is pendisg that creditors know that

those delinquent debts may bseaharged in the future”).
6
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Plaintiffs allege inaccuracies based uporoaoats reporting balances as “charged off,” bad

debt, or in collections without noting ththe account was includel their bankruptcy
proceedings. Mamisay alleges that Experiash Bquifax listed a Citigroup account as being
charged off or bad debt withoirtdicating it was included in éhbankruptcy. (CAC at 11 82, 83.)
Likewise, King alleges that heredit report listed her TD Bank account as charged-off with no
notation regarding a bankruptfiing as to that account.(ld. at 7 90, 93-95.) e alleges that

three trade lines were all notad bad debts placed for collection and charged off without any

notation of his bankruptcy filing.Id. 11 111, 112, 113.) These allegations are sufficient to state

the basis for an actionable inaccuracy.

Defendants contend that omitting the notaticat thparticular account is included in a
bankruptcy does not make a credit report mislegdiiting two decisions from this district,
neither of which assists them. The cournime Experian Infaejected an argument, raised for th

first time at oral argument on the motion to disspindicating that it fthbeen shown no basis in

the law for insisting that a bankruptcy notati@me@mpany the account information as a line item|,

In re Experian Info. Sols. Credit Reporting Litiglo. C 16-05674 WHA, __ F.Supp.3d. __, 2017
WL 1319843, at *1 (N.D. Cal. Mar. 28, 2017iHowever, the brief decision In re Experian Info
gives no indication that creditpert at issue included somecacnts with a bankruptcy notation
and others without, as her®efendants’ citation tMestayeliis even farther afieldMestayer v.
Experian Info. Sols., IndNo. 15-CV-03645-EMC, 2016 WL 71880143,*3 (N.D. Cal. Dec. 12,

2016). There, the creditor there was allegelgiatee disclosed the bankruptcy along with the

* Mamisay'’s tri-merge credit report indieatthat a Citibank NA account noted a zero
balance charged off as bad ddhit did not note the account waaxt of a pending bankruptcy.
(RJIN Exh. A at 13.) By contrast, the report stdted other creditors’ accounts and balances we
included in her Chapter 13 bankruptagl. @t 8, 9, 11.)

® King's Experian credit report, submitted wilbfendants’ request for judicial notice,
demonstrates that Experian listed her TD Bank account as charged-off with no notation rega
a bankruptcy filing as to thateount, despite the credit repbsting other accounts with payment
status note of “debt included in or dischargi@eugh bankruptcy Chapt&B8.” (RIN Exh. B at 25;
8-12.)

rding
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pending debt, leading the courtfiod that simply failing to fdow industry standards was not
misleading or inaccuratdd.

Plaintiff Petrie also alleges inaccuraciesdmhon reporting debts ased to the incorrect
creditor, and reporting incorrect amositisted as due or past due when they had been paid in f
Petrie alleges that he disputed these tradelines and requested the aeddittosthe bankruptcy
correctly, but the accounts were npidated. (CAC |1 114, 115, 1116, 118, 119, 122, 124, 128
129, 130.) These alleged errordietrie’s credit repodikewise stag¢ actual inacuracies.

2. Notification of I naccuracy

Defendants next argue that the reinvestayatlaims should be dismissed for failure to
allege that plaintiffs notifié defendants of the assertedaouracies. The obligation to
reinvestigate arises from the noticetloé dispute provided by the consum&orman 584 F.3d at
1157 (holding that CRA’s notificatioto furnisher regarding natuod dispute was too vague to
require further investigation). “It is from thm®tice that the furnisherdens the nature of the
consumer’s challenge to the reportibt, and it is the receipt ofitmotice that gives rise to the
furnisher’s obligation to conduct a reasonable stigation,” as well athe CRA'’s obligation to
conduct a reinvestigationd. Defendants contend that the alleg@as regarding plaintiffs dispute
letters do not identify the specific inaccuracies they now allege.

Defendants’ arguments are unpersuasivie &amisay and King’s dispute letters.
Mamisay alleges that Citigroup reported a balance and delinquent payment history, which sh
disputed in a letter specifically stating thae stanted her bankruptcy be reported properly, and
the balances and delinquencies removed. (§RC7-79.) In response, the report was changed
but not in the way she requested—the balanceahanged to zero, butatlaccount was shown in
active collections with no inditian it was part of the bankruptcKing alleges that she disputed
an inaccurate past due balance from TD Baraitirg} that she wanted the past due balance
removed, the account not reportedrasollections or charged off, and the bankruptcy to be
reported properly. Id. 11 87-89.) Instead, the balance whanged to zero, reported as charged
off, and the bankruptcy notation was removed elytir The nature of the inaccuracies did not

change from the dispute letter to the allegatiewen if the specifics about the inaccuracies did
8
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change because of actions taken by defendants after Mamisay and King submitted their disg
letters. To require that thesgend an additional dispute letterdmrrect the “corrections” on their
reports would be redundant and unnecessary.CR#s and furnishers were given more than
sufficient notice of the dispuia the letters, as allegéd.

As to Petrie, the CAC alleges that he ceti that three trade lines were reporting
inaccurate or misleading information, including ngtas a bad debt placed for collection without
the notation of its inclusion in ¢hbankruptcy and failure to reporetdebt had been paid in full.
(Id. 11 110-113.) Petrie alleges tima notification letter “disputethe inaccurate tradelines” and
requested that the bankruptcy be reported consisiieh the CDIA guidelines. These allegations
are not sufficient to allege that the notification etithe nature of Petriethallenges to the debt.
Moreover, Petrie has added allegations that twih@faccounts were transferred such that it is
inaccurate for Berkshire Bank and HSBC to continue to report being owed mdche§f| 118,

119, 122, 123.) The CAC simply cannot be construedleging that Petrie’'sotification letter
included the inaccuracies upon whichrigenow bases his claim.

In opposition to the motion, plaintiffs include whatapparently the text of Petrie’'s disputs

letter, which states:

The following accounts are being disputeztause | have filed bankruptcy.
Please refer to the CDIA guidelinesdaupdate accounts appropriately. If you
disagree | demand the accounts be marked disputed.

(Oppo. at 8:19-20.) This text, while mentioning tbattain accounts weresgiuted, does not state)
the nature of the inaccuracyher than to say “because | have filed bankruptdgt.} (The letter
does not indicate the inaccuraci®strie asserts in the CAC c@amning accounts being reported ag

charged off or in collection, inaccurate amaudtie, or incorrect creditors identified.

® Defendants’ citation tBosteron this point is misleading. Boster, the court found
dismissal of the claim warrantb@cause “[p]laintiff never allegekat she disputed her credit

reportafter her May 24, 2016 [bankruptcd]scharge’ so that allegations that defendants failed fo

report the discharge accurately fdil®r lack of notification.Doster, 2017 WL 264401, at *4
(emphasis supplied). Here, the inaccuracies idedtih plaintiffs’ dispué letters were not that
the status of the debt had changed, but that thesstathe time was not being reported accurate

9
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Consequently, the motion to dismisgri®es claim against Experian SRANTED WITHOUT
LEAVE TOo AMEND. Having offered the text of the notiéitton letter as part of the opposition
brief, it is plain that angmendment would be futile.

3. Failureto Allege Statutory or Actual Damages

a. Statutory Damages

To state a claim for statutory damages undetice 1681n(a), plaintiffsnust allege facts
to establish that defendants willfully faileddomply with a duty under the FCRA. 15 U.S.C. §
1681n;Safeco Ins. Co. of Am. v. BUB51 U.S. 47, 57 (2007).

Willful noncompliance can be based on eitkieowing violation orreckless disregard of
the law. Id. at 59. Reckless disregard of the lawhewn when a defendant’s action “is not only
a violation under a reasonable rigggdof the statute’s terms, bsthows that the [defendant] ran a
risk of violating the law substaatly greater than the risk assated with a reading that was
merely careless.Ild. at 69. Thus, where the duty under skegtute is not clearly established by
authority from the courts of appeals or autladive guidance, a plaintiff cannot demonstrate an
“unjustifiably high risk” of violding the statute necessdn/show reckless disregard for the law.
Id. at 70 (citingSaucier v. Katz533 U.S. 194, 202 (2001)).

Here, plaintiffs claim that the CRAs faileditovestigate reported inaccurate or misleadin
information. Plaintiffs allege the CRAs havedlicy of simply adopting whatever information
they are given by data furnishers, rather tb@mducting a reasonable irstgation. (CAC § 185.)
The CAC alleges that CRAs diremnployees to review, inveséitg, and respond to a consumer
dispute in a cursory manner, in lésan five minutes per disputeld({ 187.) Plaintiffs allege
this conduct is willful and reckless.

Creditors are obligated to conduct a reasanablestigation on a pert of inaccurate or
misleading information. 15 U.S.C. 88 1781s-2(Byrman 584 F.3d at 1154-57 (joining Fourth
and Seventh Circuits to holdahan investigation pursuatat 8 1681s-2(b)(1(A) may not be
unreasonable). The duty to conduct a reasonabésiigation is clearlgstablished, as is the
standard for what constitutes an actuakituracy within the eaning of the FCRAGorman 584

F.3d at 1163 (joining Fourth, Fifth, D.C. Circuits to hold thatedit entry is “incomplete or
10
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inaccurate” if it is patently incorrect or is neslding to such an extent it can be expected to
adversely affect credit decisions). Regardt#sshether any appellate authority or agency
guidance specifically stated thaettype of inaccuracies allegedr@éare misleading and subject td
reinvestigation, the applicable provisions of tHFCRA were not unclear. “Willfulness under the
FCRA is generally a questiaf fact for the jury.” Edwards v. Toys “R” Us527 F. Supp. 2d
1197, 1210 (C.D. Cal. 2007) (pdSafeco court could only grant summary judgment if no
reasonable jury could find the conduct created aafiskolation of the lav substantially greater
than mere negligence). The allegations hegesafficient to allege that the CRAs recklessly
disregarded a clear statutory dutyctmduct a reasonable investigation.

In reply, defendants raise for the first time an additional argument: that the CRAS’ use
an automated consumer dispute verification (“ACPpfocess to investigate disputes establishe
that there can be no willful viation of its duty to conduct a reamble investigation. On this

point, defendants cit€ollins v. Experian Info. Sols., In&@75 F.3d 1330, 1336 (11th Cir. 2015).

of

S

However, the court i€ollins did not reach the willfulness question presented here, since plainfiff

did not raise the argument that reliance only oA@DV to fulfill a CRA’s reinvestigation duty is
unreasonable in the face of information providedh®consumer that contradicts the creditor’s
data.” Other courts within this Circuit find thakclusive reliance on an ACDV process will not
relieve a CRA from liability for willful failureco comply with its investigation dutieSaenz v.

Trans Union, LLC621 F. Supp. 2d 1074, 1083, 1088 (D. Or. 2007) (“it appears to be the maj

’” Upon a petition for rehearing regardithg denial of statutory damagesGnllins, the
Eleventh Circuit stated:
[Collins] contends three courts of appeals have warned CRAs that it is
unreasonable to merely contact the crediorerify the consumer’s debt when
there is other information provided by tb@nsumer that calls the creditor’s data
into question; thereforejary question is presenteee Cushman v. Trans Union
Corp.,115 F.3d 220, 226-27 (3d Cir.199Hegnson v. CSC Credit Serva9 F.3d
280, 286-87 (7th Cir.1994%tevenson v. TRW In887 F.2d 288, 293-94 (5th
Cir.1993). We deny his petition becausollins did not raise the argument
contained in his petition for reheagiim his initial brief on appeal.
Collins v. Equable Ascent Fin., LI.€81 F.3d 1270, 1271 (11th Cir. 2015) (denying petition for
rehearing).

11
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view that, where a reporting agency is affitimaly on notice that infonation received from a
creditor may be suspect, it is not reasonable for the agency simply to verify the creditor's pos
without additional investigatiohsuch reliance could consttei“reckless disregard of the
possibility that it would tareby violate of the law”)Grigoryan v. Experian Info. Sols., In&4 F.
Supp. 3d 1044, 1091 (C.D. Cal. 2014) (whethernt#dats’ exclusive tence on the ACDV
process in connection with reinvestigations weakless disregard of its guivas an issue of fact
that must be decided by the juridaykuhi Avetisyan v. Experian Info. Sols., Jido. CV 14-
05276-AB (ASX), 2016 WL 7638189, at *13 (C.D. Caline 3, 2016) (relying solely on ACDVs
alone is “generally insufficient reinvestigatioand could constitute willful violation where
plaintiff “repeatedly challenged the accurafymany accounts on her credit reports”). Here,
CRAs are alleged not only to have utilized theDACprocess, but are alleged to have instructed
their employees to accept the data furnisher’s information without question. Such knowing
conduct would fall within tB ambit of section 1681r5ee Saenb21 F.Supp.2d at 1083 (citing
with approvalCushman v. Trans Union Cord.15 F.3d 220, 225 (3d Cir. 1997) [“the ‘grave
responsibilitly] imposed by § 1681i(a) must consist of something more than merely parroting
information received from other sourcés”]n short, Defadants’ citation t&Collins and other
out-of-circuit authorities in support ofighbelated argument fails to persudd&hus, Mamisay

and King have alleged sufficiently a basis for statutory damages.

b. Actual Damages

Under the FCRA, “actual damages” has beenpnéted to includeacovery for emotional
distress and humiliationGuimond v. Trans Union Credit Info. Cd5 F.3d 1329, 1333 (9th Cir.

1995). Evidence of a deniaf credit is not requiretb recover under the FCRAd.

8 The district court’s decision i@hannon v. Equifax Info. Servs., LLZ64 F. Supp. 2d
714 (E.D. Pa. 2011) is likewise unpersuasiveeréhthe district court acknowledged that an
investigation beyond the ACDV process generallyasrequired “absent notice of inaccuracy,”
and found no evidence of willful violation byelCRA “in reproducing credit information from
Verizonin the first instancg Id. at 725 (emphasis supplied). Téwurt did not squarely address
whether the CRA's reliance on an ACDV only, ir tlace of plaintiff's evidence that the CRA
had notice of an actual inaccuracy, wbalpport a finding of willfulness.
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Defendants argue that plaintiffs have notgdlé an entitlement to actual damages becau
the allegations of the CAC are ambiguous as ticghvplaintiff suffered such damages. They
contend that the allegations dot identify which defendant cae which plaintiff to suffer
emotional distress, or in what manner. Theyher contend that, becaugkintiffs have not
alleged any entitlement to religflaintiffs also lack standing.

As stated above, the CAC sulfficiently allsgeolation of section 1681s by Experian
(Mamisay and King), Equifax (King), and TBank USA (King). The CAC alleges that
“Plaintiff” seeks damages “related to emotionaitdiss and frustration ovBefendant’s refusal to
update the accounts described herein and the cpstlofg the credit report at issue for the sole
purpose of verifying accuracy AFTER the dispptocess was complete.” (CAC § 193.) While
the plural “plaintif§’ was not used, the allegations are cleraough that each plaintiff seeks actua
damages from each defendant that refusegbtiate the account information as requested.

The Court therefore finds that plaintifiéamisay and King have alleged sufficiently a
basis for actual damages.

B. Reasonable Procedures to Ensure Accuracy (First Claim)

Defendants argue this claim should be dss®ed because the CAC does not allege the
content of Defendants’ procedures or the manneshiich they affected Plaintiffs’ credit reports.
To the contrary, and as in their claim for failtoaeinvestigate, plairfts allege that the CRAs
have a policy to “simply parrot whatever infornaeatiis provided by a dafarnisher rather than
doing even a cursory investigation” and to provid#de to no training”and an expectation that
employees do no more than a cursory investgaspending no more than five minutes in
reviewing and responding to a consumer disp(@AC 11 139, 141, 142, 150.) Plaintiffs claim

that employees are trained, if at all, to simyyify whatever information currently reported as
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accurate. I¢l. 1 148.) The motion to dismiss on these grounds as to plaintiffs Mamisay and K
is DENIED .

C. Reporting Inaccurate Information - Violation of CCRAA (Sixth Claim)

Defendants move to dismiss plaintiffs’ e¢tafor violation of the CCRAA against credit
furnisher defendants for reporting inaccurate infation to CRAs on the grounds that it fails for
the same reasons as plaintiffs’ FCRA claimsr the reasons stated above, the motion to dismis
iSs GRANTED as to Petrie anDENIED as to Mamisay and King.
V. CONCLUSION

The Court previously ordered plaintiffsfite one Consolidated Amended Complaint,
given the considerable overlap in the allegagiamong the cases, and in order to facilitate a

comprehensive resolution of these issues inxpedited manner. In light of the Court’s rulings

ng

on the motions to dismiss presently before the Cthe cases should now proceed independently.

To avoid confusion, plaintiffs shall file &aAdmended Complaint for Damages (Restated)”
by no later tharugust 11, 2017in each respective action, whishall not change the substance
of any allegations, but shall delete allegatiorecdyx to plaintiffs in the other actions. The
Restated Complaints shall be refiled witie following redline deletions: (1) Mamisay 16-cv-
5684, delete 174-76, 86-134; and (2King, 16 cv 5711, delete 1Y 73, 75-85, and 97-134.

With respect to the motion of defendants to dismiss the CAC, the OrRDHARS that:

(1) The motion to dismiss Mamisay'’s claims against Experi®es8eD. Defendants
shall file an answer to the Riated Complaint no later th&ugust 21, 2017 The CourSeTs a
case management conferenceSeptember 11, 2017, at 2:00 p.m.

(2) The motion to dismiss King’s claims against Experian, Equifax and TD Bank USA
DeNIED. Defendants shall file an answer to the Restated Complaint no laté&ugast 21,

2017 The CourtSETs a case management conferenceSigptember 11, 2017, at 2:00 p.m.

° Because Petrie failed to allege that he reatiflefendants of the inaccuracies of which |
now complains, it follows that he has no viablsibdor a claim for failure to ensure the accuracy
of his credit report. Thus, tendants’ motion to dismiss Petseclaim under section 1681e(b) is
GRANTED.
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(3) The motion to dismiss Petriectaims against Experian GRANTED WITHOUT LEAVE
To AMEND, and Petrie’s claim against Experian is therefsvisseD. Defendants shall provide
the Court with a proposed form of judgmergpeoved as to form by plaintiff, no later than
August 14, 2017

(4) The motion to dismiss Gatchalian’s claimBBsvED ASMOOT.

| T 1S SO ORDERED.

This terminatedlamisay 16-cv-5684, Dkt. No.7&ing, 16-cv-5711, Dkt. No. 106;
Gatchalian 16-cv-6334, Dkt. No. 51, arféketrie, 16-cv-6348, Dkt. No. 74.

Lopant

(74
YVONNE eONZALEZ ROGE%
UNITED STATES DISTRICT COURT JUDGE

Dated: August 7, 2017
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