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rian Information Solutions, Inc. et al Doc.

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
OAKLAND DIVISION

DAINA RECKELHOFF, Case No: C 16-6378 SBA
Plaintiff, ORDER GRANTING
DEFENDANTS’
VS. MOTIONS TO DISMISS
EXPERIAN INFORMATION SOLUTIONS, Dkt. 19, 27, 29, 40
INC, et al.,
Defendants.

Plaintiff brings the instant action agaiiSxperian Informaon Solutions, Inc.
(“Experian”), Equifax, Inc. (‘Equifa”’), Chase Bank USA, N.A. (“Chasé”and Capital
One claiming that they improperly reported debts or delinquencies on her credit reporf
without taking into accourthat the debts were modified under the terms of a confirmed
Chapter 13 reorganization plan. The Conmtlalleges a claim under the Fair Credit
Reporting Act (“FCRA”"), 15 I5.C. § 1681s-2(b), against all Defendants; and a claim
under the California Consumer Credit RepagtAgencies Act (‘CCRAA”), Cal. Civ. Code
section 1785.1, et seq., against Chase aptal®ne. Plaintiff previously dismissed
Capital One from the action.

The parties are presently before thai@on Experian, Equifax, and Chase’s
respective motions to dismiss, pursuant to Fadeule of Civil Procedure 12(b)(6). Dkt.
27, 29, 40. Having read andr=adered the papers filed @nnection with this matter and
being fully informed, the Court hereby GRAR the motions for the reasons set forth

below?

! Chase was erroneously suesiJPMorgan Chase Bank.

2 The Court, in its discretion, finds thisatter suitable for resolution without oral
argument._See Fed. R. Civ. P. 78(¥)D. Cal. Civ. L.R. 7-1(b).
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l. BACKGROUND

A. FACTUAL SUMMARY

On April 30, 2015, HRintiff filed for Chapter 13 bamkptcy protection. Dkt. 1
(“Compl.”)  87. “Chapter 13 of the BankraggtCode affords indiduals receiving regular
income an opportunity to obtasome relief from their debtghile retaining their property.
To proceed under Chapter 13, a debtor must g®pglan to use future income to repay
portion (or in the rare case all) of his debts dhernext three to five years.” Bullard v.
Blue Hills Bank, 135 S. Ct. 1686, 1690 (2015lf.the bankruptcy court confirms the plan

and the debtor successfully carries it outrdezives a discharge of his debts according tq
the plan.” _Id. at 1690. Th@hapter 13 bankruptcy plan wesnfirmed on June 2, 2015.
Compl. 1 93. Plaintiff does not allege tha¢ $tas completed the plan or that any of her

debts have been discharged.

On March 18, 2016, Plaintiff ordered ad¢b-bureau credit report from Experian. Idl.

1 105. In the report, she “noticed 7 diffat tradelines ... all reporting inaccurate,
misleading, or incomplete information trdhél not comport with credit reporting industry
standards.”_Id. 1 106. These trade liabksgedly reported the accounts “with past due
balances, inaccurate balances, and/or withgayenents.” _Id. Plaintiff also claims that
“[s]Jome accounts even failed tegister that Plaintiff wasiaking payments on the accoun{
through Plaintiff's Chapter 13 plan.” Id. Gyugust 5, 2016, shesponded to the report
by notifying Experian, Equifaand Trans Union LLC that &8y were “not reporting the
bankruptcy accurately or worse not at all.” 1d. § 107-108.

On September 1, 2016, Plaintiff ordeatbther three bureau credit report from

three aforementioned credit repog agencies to ensureatther accounts had been

updated._Id. § 110. However, she found thatChase and Capital One accounts did not

reflect the terms of her Chapte3 plan._Id. 7 111-112.
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B. PROCEDURAL HISTORY

On November 1, 2016, Plaintiifed a Complaint in this Couft. The first claim is
for “Failure to Reinvestigate” under the FCRaxd is brought against all Defendants. As
to Chase and WFB, the Compiballeges that they violatl 15 U.S.C. § 1681s-2(b) by

furnishing information to a credit reportiagency without condtiag “a reasonable

investigation and re-reporting misleading anaccurate account information.” Id. N 117;

18. Credit reporting agencies fierian and Equifax are allegemlhave violated 15 U.S.C.

8 1681i(a) by “fail[ing] to conduct a reasonalrvestigation and fail[ing] to correct the

misleading and or inaccuratetments on the account within the statutory time frame or at

all.” 1d. 11 128. The seod claim, which alleges a violation of the CCRAA, is brought
only against Chase and Capital One—the lattevhich has since been dismissed from th
action. Dkt. 44.

Experian, Equifax, and Chase have filed separate motions to dismiss, pursuant
Federal Rule of Civil Procedure 12(b)(@khich have been opged by Plaintiff. The
motions are fully briefed andearipe for adjudication.

Il. LEGAL STANDARD

Federal Rule of Civil Procedure 12(b)(6¢sts the legal suffiency of a claim.”

Navarro v. Block, 250 F.3d 72932 (9th Cir. 2001). “Dmissal under Rule 12(b)(6) is

proper when the compldieither (1) lacks a cognizable legal theory or (2) fails to allege

sufficient facts to support a cognizable leg&ldty.” Somers v. Apple, Inc., 729 F.3d 953

959 (9th Cir. 2013). “To survive a motiondsmiss, a complaint nsti contain sufficient

factual matter, accepted as true, to ‘state anctairelief that is plausible on its face.™

Ashcroft v. Igbal, 556 U.$%62, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S.

544,570 (2007)). The court is to “accept all factual allegations in the complaint as tru

construe the pleadings in the light most falae to the nonmoving party.” Outdoor Medi

3 The instant action is one of over 2@fbkie-cutter actions filed by Sagaria Law
P.C. against various credit reporting agencresdata furnishers that currently are pendin
before various judges of this Court. Theaalings in those actions are largely identical,
with the exception of information parent to the individual plaintiff.
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Group, Inc. v. City of Beaumont, 506 F.885, 899-900 (9th Cir. 2007). Where a

complaint or claim is dismesed, leave to amend generadl granted, unless further
amendment would be futile. G&antes v. Countrywide Homeans, Inc., 656 F.3d 1034,
1041 (9th Cir. 2011).

1. DISCUSSION
A. FCRA
1. Overview

The purpose of the FCRA is to ensure &nd accurate credit reporting, protect
consumer privacy, and promote efficiencyhie banking system. Safeins. Co. of Am.
v. Burr, 551 U.S. 47, 52 (2007); 15 U.S&1681. The FCRA imoses duties on both

consumer reporting agenciesi@emonly referred to as “credit reporting agencies”) as we
as “furnishers” that provide credit infornnan to credit reporting agencies. Gorman v.
Wolpoff & Abramson, LLP, 584 F.311147, 1153 (9tiCir. 2009).

The obligations imposed upon consumeporting agencies are set forth in 15
U.S.C. § 1681i. Under thatd®n of the FCRA, consumerperting agencies must, within
a specified time frame, conduct a reasoadt#@investigation” of reported credit
information if a consumer disputes the cotdesf the report. 15 U.S.C. § 1681i(a). A
consumer reporting agency also is requiretptovide notification of the dispute to any
person who provided any item of informatiordispute,” so that the furnisher may condu
its own investigation as required byL881s-2(b)._Id. 8681i(a)(2)(A).

The obligations of furnishers are set foih 15 U.S.C. § 1681s-2b. Under that
section, a furnisher, upon receiving notice dispute, must: (1) conduct an investigation
with respect to the disputedi@anmation; (2) review all relevant information provided by
the consumer reporting agency; (3) report tiseilte of the investigation to the consumer
reporting agency; (4) if the investigation fethat the information is incomplete or
Inaccurate, report those results to all otlmrstimer reporting agencies to which the pers
furnished the information; and (5) if an itevhinformation disputed by a consumer is
found to be inaccurate or intplete or cannot be verified after any reinvestigation,
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modify, delete or permanently block the repagtof that item of information. 15 U.S.C.
8 1681s-2(b)(1).

The FCRA creates a private right of actifor willful or negligent noncompliance
with either § 1681i or 1681s-2(b). Gorm&i84 F.3d at 1154. Upon a showing of
negligence, a plaintiff may recover “any adtdamages sustained by the consumer as a
result of the failure.” 15 U.S.& 16810o(a)(1). If a failure tcomply with eitler 8 1681i or
8 1681s-2(b) is willful, a consumer may oger actual damages or statutory damages
between $100 and $1000,\wasll as any appropriate punitive damages. 15 U.S.C.

§ 1681n(a).
2. Contentions

Movants contend that Plaintiff's FCRA ahaiis flawed because the pleadings fail t
identify any inaccurate or misleading statemamtfie credit report. A prerequisite for
bringing a claim against a credit reportingeagy under 8 1681i & 1681s-2(b) is the
existence of an actual inaccuracy in the credit report. Carvalho v. Equifax Info. Servs
LLC, 629 F.3d 876, 890 (9th Cir. 2010) (though the FCRA'’s reinvestigation provision,

15 U.S.C. § 1681i, does not on its face requiat #m actual inaccura@xist for a plaintiff
to state a claim, many courts, including oum, have imposed such a requirement.”);
Chiang v. Verizon New Endnc., 595 F.3d 26, 37 (1st Cir. 2010) (holding that, like an

FCRA claim against a credit reporting agereyglaim against a furnisher under 8§ 1681s-

2(b) requires the showing of dactual inaccuracy”). A report is “inaccurate” if it contains

information that is either ‘@ently incorrect” or “materly misleading.” _Gorman, 584
F.3d at 1163 (quotation marks omitted). “[A]t the very least, information that is inaccurn
‘on its face,’ is ‘patently inagect.” Drew v. Equifax Info Servs., LLC, 690 F.3d 1100,
1108 (9th Cir. 2012).

According to Plaintiff, a confirmation ordes a final judgment as to the amount of
debt owed, and that once a chapter 13 plaondirmed a creditor is bound by the terms o
the plan and its claim must camin to the treatment that it ssibject to under the chapter
13 plan. The problem for Plaintiff, howevertlt her theory dfability is untenable
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under Ninth Circuit authority A debt is not dischargadhtil all payments under a
confirmed plan have been completed. IBlendheim, 803 F.3d 47486 (9th Cir. 2015)

(citing 11 U.S.C. § 1328(af).Until then, the mere confirmation of a payment plan is
insufficient to alter the legal status of a debis th so because if a debtor fails to comply
with the Chapter 13 plan, tliebtor's bankruptcpetition can be dismissed—in which cas
the debt will be owed as if no petition foankruptcy was filed. Id. at 487.
Because the legal status of a debt do¢simange unless and until the debtor’s deh
have been discharged, counts/e consistently ruled that it is neither misleading nor
inaccurate to report deljuent debts that have not beesctiarged._See, e.g., Mamisay v.

Experian Info. Sols., Inc., No. 16-CV-05684:R, 2017 WL 1065170at *4 (N.D. Cal.

Mar. 21, 2017) (“With respect to this preeissue, judges in this District have now
repeatedly and unanimously rejected plaintifgal arguments to the contrary.”) (citing

cases); Blakeney v. Experiéimfo. Sols., Inc., No. 15-C\05544-LHK, 2016 WL 4270244,

*5 (N.D. Cal. Aug. 15, 2016) (finding thaltough reporting delinquent payments may b
misleading if the debts haween discharged in bankrapt “it is not misleading or
Inaccurate to report delinguetiebts that have not bedischarged”) (citing cases);
Mortimer v. JP Morgan ChasBank, Nat. Ass’'n, No. C 12936 CW, 2012 WL 3155563,
*3 (N.D. Cal. Aug. 2, 2012) (“While it mighte good policy in light of the goals of

bankruptcy protection to baeporting of late paymentghile a bankruptcy petition is

pending, neither the bankruptcy code nor the FCRA does®so.”).

4 Section 1328(a) provides: “[A]s soong@acticable after conigtion by the debtor
of all payments under the plan, ... the coudllsgrant the debtor a discharge of all debts
provided for by the plaor disallowed under seot 502 of this title....”

5 Plaintiff cites In re Luedtke, No. 025082-SVK, 2008 WL 2952530 (Bankr. E.D.
Wis. July 31, 2008) for the propition that it is inaccurate to report the original amount @
a loan, rather than the amount due undasrdirmed bankruptcy plan. That case is
inapposite because it addressed a creditdrigiations under thBankruptcy Code, not
whether it reported inaccurate information witthe meaning of &1 FCRA._See Mamisay,
2017 WL1065170, at *5 n.5 (findg In re Luedtke was not germane to analyzing an FC}
claim, and that, in any eventgtldecision was an “outlier” thaas been rejected by at leas
one other court).
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Plaintiff faults the case lavejecting her theory of Itlity under the FCRA on the
ground that it does not consider the purpbftes judicata” effect of 11 U.S.C.
88 1322(b)(2) and 1327. Eontention lacks merit. Section 1322 specifies the
requirements of a Chapter 13 plan, and subme¢h)(2), in particular, allows debtors to
seek to modify the rights of creditors. See In re Bouk&B8,B.R. 292, 296 (B.A.P. 9th
Cir. 2015); see also 11 U.S.C. § 1325 (authi@o confirm a plain Although § 1327(a)

makes the confirmation plan bimgy on both the debtor andeditor and limits a creditor’'s
ability to collect on a debt outside of the pléme confirmation of a plan, standing alone,
does not legally alter the debt or the faetthayments are in arrears. See Biggs V.
Experian Info. Sols., Inc., No. 5:16-CV-015&24D, 2016 WL 5235043t *3 (N.D. Cal.

Sept. 22, 2016) (noting thathile § 1327(a) imparts a s&raint on creditors’ ability to
collect outside of the plan’s terms, it does nb@ve’ or erase either the debt or the fact
that payments are past due.”). The debtorlzllig on the debt is nogliminated unless or
until the debt is discharged upseuaccessful completion of tigan. See In re Blendheim,

803 F.3d at 487; see also Menk v. Lapafiire Menk), 241 B.R896, 908 (9th Cir. BAP

1999) (noting that under 11 U.S.C. § 524(a)e“tebtor receives a discharge, eliminating
personal liability and operating as a permamganction to enforce that elimination of
liability”). ©

Finally, Plaintiff argues that the aforememsal district court decisions ignore the
distinction between a “claim” and a “debtHflowever, no such digiction exists. The

Supreme Court has held that there is no difiee between the definitions of “claim” and

6 Plaintiff string cites a number of cades the notion that the confirmation of a
Chapter 13 bankruptcy plan is a final judgmitwit requires a cred#igency to report the
debts subject to the plan as modified. wdwger, those cases merely reiterate that a
confirmation order is binding sta-vis the debtor and the creditor, and may have a res
judicata effect on other issues that cdudde been decided during the confirmation
process._See, e.qg., Inlrayo, 460 F.3d 289, 2996 (2d Cir. 2006) (confirmation order wa
res judicata with respect to a post-confirmatattempt by a mortgagee to assert a lien or
property included in the plan); In re Talb@P4 F.3d 1201, 120@0th Cir. 1997) (order
confirming Chapter 13 plan Ending on “rights and liabilitie®f the parties as ordained
by the plan™). None of the cases citedRiaintiff involves credit reporting agencies,
credit reporting, disputes over the accuracy efitrreports, or any other issue relevant to
the purported claimm this action.
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“debt” in the Bankruptcy Code. Penn. Dep’tRaib. Welfare v. Davenport, 495 U.S. 552,

558 (1990) (finding that by defing “debt’ as a ‘liabilityon a claim,” Congress intended
“that the meanings of ‘debt’ and ‘claim’ beecdensive”) (quoting in part 11 U.S.C. § 101
accord In re Davis, 778 F.309, 812 (9th Cir. 2015) (“[[ne meaning of ‘debt’ is

coextensive with the eaning of ‘claim™); In re Energ¥o-op. Inc., 83 F.2d 997, 1001

(7th Cir. 1987) (“By defining a debt as a hidity on a claim,” Congress gave debt the san
broad meaning it gave claim.”).

In sum, the confirmation of a Chapt8 bankruptcy plan does not discharge a
debtor’'s debts. Such debts are not disabdugnless and until the loker has successfully
completed the requirements of his or her banksuptan. In this casélaintiff has neither
alleged in the pleadings nor argued in ggpon to the motionso dismiss that she
successfully completed her plan or that dhelbts have been disalgad. As such, she
cannot complain that her ciedeport contains inaccurate or misleading information
regarding those debts. TBeurt therefore dismisses Plaintiff's FCRA claim because it
was neither misleading nor inaccurate for Defendants to not report the terms of Plaint
confirmation plan in her credit report. Although the Court typically grants leave to amée
following the dismissal of a claim, Plaintiff has not identified any additional facts that

would cure the deficiencies discussed abdyee Bonin v. Calderos9 F.3d 815, 845 (9th

Cir. 1995) (holding that a court may propedeny leave to amend “where the movant
presents no new facts but omgw theories and provides ndistactory explanation for his
failure to fully develop his contentionsiginally”). Accordingly, said claim is

DISMISSED without leave to amend. Cervantes, 656 F.3d at 1041.

” In passing, Plaintiff alleges that Defendamiractices “did nbcomport with credit
reporting industry standards.” Compl. I 138wever, vague allegations that Defendant
reporting practices did not comport with indysttandards are insuffemt to state a claim
under the FCRA. Mamisay, 2017 WL 1065170*@tDevincenzi v. Experian Info. Sols.,
Inc., No. 16-CV-04628-LHK2017 WL 86131, at *7 (ND. Cal. Jan. 10, 2017).
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B. CCRAA

Plaintiff's second claim alleges a violatiof the CCRAA as to Chase. See Cal.
Civil Code § 1785.25(&).“The CCRAA ‘mirrors’ the prowsions of the FCRA.”_Guimond
v. Trans Union Credit InfaCo., 45 F.3d 1329, 1335 (9@ir. 1995). “[B]ecause the
CCRAA ‘is substantially based on the Feald-air Credit Reporting Act, judicial

interpretation of the federal provisions igqeasive authority anentitled to substantial
weight when interpreting the California prawiss.” Carvalho, 629 F.3d at 889 (citing
Olson v. Six Rivers Nat'l| Banki,11 Cal. App. 4th 1, 3 (2093 For the same reasons set

forth with respect to the FCRA claitihe Court finds no violation of the CCRAA.
IV. CONCLUSION

For the reason stated above,

IT IS HEREBY ORDERED THAT Defendants’ respectiv@otions to dismiss are
GRANTED. The Clerk shall close thieefand terminate all pending mattérs.

IT IS SO ORDERED.

Dated: 3/31/17
AUNDRA BROWN ARMSTR@NG

Senior United States District Judge

8 California Civil Code § 1785.25(a) pralgs that “[a] person shall not furnish
information on a specific transamh or experience to any camser credit reporting agencyf
if the person knows or shoulech&w the information is incompie or inaccurate.” Cal.

Civ. Code. 8 1785.25(a). This provisiorsighject to private enforcement._Id.
88 1785.25(g), 1785.31(a).

9 Defendants’ pending motion to consalid, Dkt. 19, is denied as moot.
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