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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

SENECA INSURANCE COMPANY, INC., Case No. 16-cv-06554-YGR

PLAINTIFF , ORDER DENYING CYBERNET
ENTERTAINMENT , LLC' SMOTION FOR
V. PARTIAL SUMMARY JUDGMENT AND
GRANTING THIRD PARTY DEFENDANT
CYBERNET ENTERTAINMENT , LLC, ETAL., STATE COMPENSATION INSURANCE FUND’S

CROSSMOTION FOR SUMMARY JUDGMENT
DEFENDANTS.

DkT.NOS. 61, 64, 68
CYBERNET ENTERTAINMENT , LLC,

THIRD PARTY PLAINTIFF ,

V.

STATE COMPENSATION |NSURANCE FUND,

THIRD PARTY DEFENDANT.

This action arises out of the lawsuits filed by plaintiffs John Doe, Cameron Adams, an
Joshua Rodgers in San Francisco Superior Gthet'State Court Actions”) against defendants
Cybernet Entertainment, LL@f al, alleging that plaintiffs dfered injuries which include
infections of the human immunodeficiency virus (“HIV”) while performing in adult films
produced by Cybernet through its website, Kiokn (collectively “Cybernet”).

Cybernet and third-party defendant State Insurance Compensation Fund (“State Fundg
have filed cross-motions for summary judgmenttaite Fund’s duty to defend Cybernet in the

State Court ActionS. Cybernet argues th&tate Fund has a duty to defend Cybernet because g

1 On May 23, 2017, Cybernet filed its motifam partial summary judgment. (Dkt. No.
61.) Cybernet has also submitted documentgufticial notice in connection with the motion.
(Dkt. No. 64, Request for Judicial Notice (“RJN"These documents include the First Amended
Complaints for Damages filed in San FranciSziperior Court by Doe, Adams, and Rogers,
respectively; Cybernet's demurrers to each; @npdahe San Francisc8uperior Court’s order
overruling the demurrers to each. In lightState Fund’s non-opposition, the COBRANTS
Cybernet’s request for judicial notice, but doesauzept the truth of any matters asserted in the
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potential for liability exists under the WorkeSbmpensation and Employer’s Liability Insurance
Policy (the “Policy”) which State Fund issuedCybernet for the policy period during which
plaintiffs were allegedly injuredSgeDkt. No. 63-4.) State Fund seeks a contrary ruli(Dkt.

No. 68.)

Having carefully considered the pleadingsl dully-briefed motions, the hearing held on
July 18, 2017, and for the reasons set forth below, the GeuntiTs State Fund’s motion for
partial summary judgment af2ENIES Cybernet’s motion for partial summary judgment. In
summary, the CouRINDS that State Fund has no duty to defend Cybernet because either (i)
plaintiffs’ claims are exclusively governed by Gainia’s workers’ compensation system or (ii)
the claims which allege Cybernatentionally caused damages pursuant to the Policy are barrg
thereunder.

l. RELEVANT BACKGROUND

Unless otherwise stated, the fastt forth below are undisputed.

Cybernet produces adult content for pudticn on the internghrough its website,
Kink.com. (RJN 1 1, Ex. 1, 1 23.) Kink.com speae# in depictions ofarious sexual fetishes
including bondage.Iq.) Cybernet provides its workersttvian “Injury and lllness Prevention
Plan” that instructs cast and crew members ontiediim safely. (Dkt. No. 61, Declaration of

Karen Tynan (“Tynan Decl.”), § 10.) Cybernet atequires performers to fill out “Limits Sheets”

documents. The Court gives such docutsdimeir proper evidentiary weight.

2 Cybernet filed its opposition and crosstion on June 20, 2017. (Dkt. No. 76.) In its
cross motion, Cybernet raised evidentiary objecttorthe declaration dEmily Carpio pursuant
to Federal Rules of Evidence 602 and 701. (Nkt.71, Declaration of Emily Carpio (“Carpio
Decl.”).) Specifically, Cyberneathallenges Ms. Carpio’s statent that State Fund will pay out
additional benefits “should [plaintiffs] prove” their respective Workers’ Compensation Appeal
Board (“WCAB?”) actions that plaintiffs “suffeteadditional occupationatjury/disease in the
course and scope ohgir] employment.”Id. 1 6, 11, 15.) Cybernetgares that such testimony
is inadmissible because it lacks foundation, isbhased on personal knowledge, and speculates
to future events.

Cybernet does not persuade. Ms. Capméertified workers’ compensation claims
adjuster employed by State Fundd. ] 1.) Her testimony describes State Fund’s policies and
practices regarding payment of workers’ caemgation benefits. As a workers’ compensation
claims adjuster for State Fund, Ms. Capio hasgeal knowledge of such policies and practices
Accordingly, Cybernet’s objections aBe/ERRULED.
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which describe the types of activities tikast members are comfortable performimgy.) (

Cybernet maintains several insurance policiesiglioly the Policy at issue. (Tynan Decl. § 3.) The

Policy covers two types of lidity, namely workers’ compensan (“Part One”) and employer’'s
liability insurance (“Parfwo”). (Dkt. No. 63-4.)

Plaintiffs are adult film actors who alleggdiecame infected with HIV between May and
August, 2013, while performing in films produced byb@rnet. (RIN  1-3, Exs. 1-3.) Plaintiffs
allege that they were injured in the courad acope of their work faCybernet. (Dkt. No. 85,
Declaration of Jennifer D. Wellman (“Wellman DeglfY 2-4, Exs. A—C.) Plaintiffs initially filed
claims with State Fund seeking workers’ comp&oaaenefits for theialleged injuries. (Dkt.

No. 70, State Fund Separate Statement of patksl Material Factsna Additional Material

Facts (“State Fund SSUMF”) No. 2.) State Farcdepted all three claims for the purposes of
adjusting the claims and paying benefitd. Nos. 3, 4.) State fund paid a portion of Adams’ andg
Doe’s claims, but denied liabilitior Rogers’ claim and the remnaer of the other plaintiffs’
claims. (Tynan Decl. 1 2, 6, 7.) @ctober 2014, plaintiffs filed parate applications with the
WCAB disputing State Fund’s partial denials aéiticlaims which are currently pending. (Carpio
Decl. 11 4, 9, 14.)

In June and July, 2015, plaintiffsed the State Court ActionSee John Doe v.
KINK.COM, et al, San Francisco Superior Court Case No. CGC-15-54%5dteron Adams v.
KINK.COM, et al, San Francisco Superior Court Case No. CGC-15-547@36ua Rodgers v.
KINK.COM, et al, San Francisco Superior CourtggdNo. CGC-15-547036 (RJN Y 1-3, Exs. 1
3.) State Fund initially agreed to defend Qyle in the State CouActions subject to a
reservation of rights. (Tynan Decl. § 3.) Saptember 2015, Cybernet demurred on the ground
that California’s workers’ compensation exelgsremedy provision barred plaintiffs’ claims.
(RJN 11 4-6, Exs. 4—-6.) The State Court overrtleddemurrers, noting that neither the “Cal
OSHA Appeals Board Decision” n¢plaintiff[s’] workers’ compenston claims[s] establish” that
plaintiffs were employeesld.) The Superior Court also notedittihe facts alleged in plaintiffs’
respective complaints “support exceptions to[tinarkers’ compensatiorgxclusivity rule.” {d.)

On December 7, 2016, State Fund withdrew its defense, citing exclusions in the Policy for cli
3
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(i) covered by workers’ compensation and &iijsing from Cybernet'sitentional acts.
. PROCEDURAL FRAMEWORK

A party seeking summary judgment bearsititeal burden of deranstrating the absence
of a genuine issue of material fat to the basis for the motio@elotex Corp. v. Catretd77
U.S. 317, 323 (1986). Materialdis are those that might affabe outcome of the case.
Anderson v. Liberty Lobby, Ine&l77 U.S. 242, 248 (1986). A dispuds to a material fact is
“genuine” if there is sufficienévidence for a reasonable juryregurn a verdict for the nonmoving
party. Id.

Where the moving party has thertéen of proof at trial, itmust affirmatively demonstrate
that no reasonable trier of fact codilod other than for the moving partySoremekun v. Thrifty
Payless, InG.509 F.3d 978, 984 (9th Cir. 2007). If the mayparty meets its initial burden, the
opposing party must then set out spedacts showing a genuine issdor trial in order to defeat
the motion. Anderson477 U.S. at 25050remekun509 F.3d at 984eeFed. R. Civ. P. 56(c), (e).
The opposing party’s evidence must be more tharely colorable” and nat be “significantly
probative.” Anderson477 U.S. at 249-50. Further, the opposing party may not rest upon me
allegations or denials of the adverse pargvidence, but instead must produce admissible
evidence showing a genuine dispof material fact existsSeeNissan Fire & Marine Ins. Co.,
Ltd. v. Fritz Cos., In¢.210 F.3d 1099, 1102—-03 (9th Cir. 2000). “Disputes over irrelevant or
unnecessary facts will not precludgrant of summary judgmentT.W. Elec. Serv., Inc. v. Pac.
Elec. Contractors Ass;r809 F.2d 626, 630 (9th Cir. 1987).

Nevertheless, when deciding a summary jndgt motion, a court must view the evidence
in the light most favorable to ¢monmoving party and draw all jugtible inferences in its favor.
Anderson477 U.S. at 2534unt v. City of Los Angele638 F.3d 703, 709 (9th Cir. 2011). A
district court may only base a ruling on a roatfor summary judgment upon facts that would be
admissible in evidence at trialin re Oracle Corp. Sec. Litig627 F.3d 376, 385 (9th Cir. 2010);
Fed. R. Civ. P. 56(c).
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[I. DiscussION
A. Worker’'s Compensation Excusive Remedy Provision

1. Legal Framework

The Workers’ Compensation Act, Cal. Lab. Code, § 3806eq, (the “Act”),
provides a comprehensive system of remediew/éokers who suffer injuries or occupational
diseases in the course and scope of their@mmnt. The Act subjects employers to strict
liability for industrial accidents, limits the amnt of that liability, and affords employees
“relatively swift and certain payment of benefitstwe or relieve the eftts of industrial injury
without having to prove fault but, Bxchange, gives up the wider range of damages potentially,
available in tort."Shoemaker v. Myer§2 Cal.3d 1, 16 (1990) (citin@ole v. Fair Oaks Fire
Protection Dist.43 Cal.3d 148, 160 (1987gee also Fermino v. Fedcd Cal.4th 701, 708
(1994);Johns-Manville Products Corp. v. Superior Co@T,Cal.3d 465, 474 (1980).

Under California Lab. Code Section 3602(@prkers’ compensation is “the sole and
exclusive remedy of the employee. against the employer” famjuries, subject to certain
exceptions. The legal theory supporting the exdliessremedy provisions is a presumed
‘compensation bargain,” pursuant to which thelayer assumes liability for industrial personal
injury or death without regard to fault in exclge for limitations on the amouat that liability.”
Shoemaker52 Cal. 3d at 15. The function of the exclusive rehe provisions is to give efficacy
to the theoretical ‘compensation bargainld.

Courts apply a two-prong teist determining whether anjured employee’s claim is
preempted by the exclusive remedy provision. Hingt,injury must “arig[] out of and in the
course of the employment.” Cal. Lab. Code. § 36089 ;also Shoemaké2 Cal. 3d at 15.

“To be within the scope of employment, the demt giving rise to the injury must be an
outgrowth of the employment . . . Torres v. Parkhouse Tire Services, |ri26 Cal.4th 995, 1008
(2001) (citingLisa M. v. Henry Mayo Newhall Memorial HospitaP Cal.4th 291, 298 (1995)).

Second, the acts or events giving rise ®itllury must constitute “a risk reasonably

encompassewithin the compensation bargainCharles J. Vacanti, M.D., Inc. v. State Comp.

Ins. Fund,24 Cal.4th 800, 819-20 (2001) (citiBpoemaker;2 Cal.3d at 16) (emphasis
5
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supplied). “If they do not, then the exclusihemedy provisions are inapplicable because the

malfeasor is no longer acting as an ‘employdd.™Employer conduct is considered outside the

scope of the workers’ compensation scheme vtheremployer steps outside of its proper role of

engages in conduct unregdtto the employmentl’ee v. W. Kern Water Disb Cal.App.5th 606,
618 (2016)see also Bell Undustrial Vangas, In¢.30 Cal.3d 268, 277 (1981) (“The purpose of
the Act [is] to compensate for losses resulting ftbmrisks to which the fact of employment in
the industry exposes the empday”). “[l]njuries caused by employer negligence or without
employer fault” are within the compensation kengand “are compensated at the normal rate
under the workers’ compensation systeRetmino,7 Cal.4th at 714.

Ferminois instructive as to thscope of the exclusive remedy provision. There, the
California Supreme Court “described the ciratamces where ‘injurious employer misconduct,’
arising in the course of emplment, nonetheless remained ‘outdlee compensation] bargain.™
Ward v. Aramark, In¢.1999 WL 38945, at *2 (N.D. Cal. Jan. 28, 1999) (quokegming 7
Cal.4th at 708). In particulathe court noted that intentional employer conduct which has “no
proper place in the employment relationshits outside the compensation bargaierming 7
Cal.4th at 717-18. In holdingdhplaintiffs’ claim for false imprisonment was not barred by the
exclusive remedy provision, tlk@rminocourt stated “therare certain types aftentional
employer conduct which bring the employer beytmeboundaries of the compensation bargain
for which a civil action may be broughld. at 713—-714 (emphasis suppliedonduct outside the
scope of the compensation includes acts fallitgiva statutory or common law exception to the
exclusive remedy provisionCommon law exceptions to tle&clusive remedy provision include
assault, false imprisonment, harassment, fraud, and wrongful terminkti@t.710-712see also
Lee 5 Cal.App.5th 606. Statutory exceptions inclugeries caused by physical assault. Cal.
Lab. Code § 3602(b)(2Fretland v. County of Humboldé9 Cal.App.4th 1478, 1489-91 (1999);

Hart v. National Mortgage & Land Cp189 Cal.App.3d 1420 (1987). Thus, the inquiry includes$

whether the conduct could be viewed as intentiand outside the compensation bargain.

4
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2. Analysis

The threshold issue is whether plaintiiftims against Cybernet are preempted by the
exclusive remedy provision. If pldiffs’ claims are preempted thenethpossibility of coverage
... sufficient to trigger” theluty to defend does not arise andt&tFund is entitled to summary
judgment. See Belmont&3 Cal. App.4th 433.

As set forth above, the first prong of thelkesive remedy test gaires the Court to
determine whether the injuries “s@ out of and in the coursetbe employment.” The parties
agree that plaintiffs’ injuries @tirred while plaintiffs were performing in adult films produced by
Cybernet. Thus, plaintiffs’ injueis arose in the coursétheir employment and the first prong is
satisfied.

The second prong requires that the empley@nduct be “within the compensation
bargain.” Ferming 7 Cal.4th at 718. As notéthere are certain types oftentionalemployer
conduct which bring the employer beyond the bouredast the compensation bargain, for which
a civil action may be brought.Id. at 713—-714 (emphasis supplied). In this regard, the Court
considers plaintiffs’ respective comamts which effectively allege twtypes of conduct:
non-intentional and intentional. Thus: Doe, Adams, and Rogers each allege that they unders
that Cybernet would require performers to use condoms andsatie¢y barriers and “ensure that
[plaintiffs were] . . . empowered to stop or alter a scene at any time.” (RJN T 1, Ex. 1, 1 23,
49; RIN { 2, Ex. 2, 11 25, 144; RJN { 3, Ex. 287, 39.) Plaintiffs fuher aver that they
experienced several incidents of unexpectedaguiessive behavior wdh plaintiffs were
powerless to contrdl.(RIN ¥ 1, Ex. 1, 11 20, 25-26, 44, 35, 38-39, 49, 55, 97-103, 108, 169-]
180-84, 189; RJIN 1 2, Ex. 2, 11 22, 27, 30-32, 35, 45, 47, 49, 84-90, 95, 182, 186, 188, 191,
3, Ex. 3, 11 25, 29, 41, 43, 37, 84-88, 93, 95, 102, 105, 15Btaintiffs assert that each

% These incidents include (i) Doe’s perf@nte, over objections, of oral sex on an
individual that had an open wound and who walswearing a condom; (ii) Adams being forced
to engage in nonconsensual sexacts which included fisting, spamig and being hit with a cattle
prod and which exposed Adams to open wounald;(ai) Kink.com’s failure to follow proper
protocols associated with expwe to blood borne pathogens afeperformer ejaculated into
Rogers’ eye.

(e]o]
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contracted HIV during the above-referenceddeaits and that they weenot the type of
performances in which plaintiffs had agreeg&rform. (RIN 7 1, Ex. 1, 11 21-25; RIN | 2, Ex.
2, 125; RIN {1 3, Ex. 3, 11 27-28.) Plaintiffs aldege that they believed Cybernet had a strong
reputation for “respectful and fair treatmestipported by an extensive “Injury and lliness
Prevention Plan” and “Limits Sheets” designegtevent the type of nonconsensual incidents to
which plaintiffs were exposed. (RJN, 1 1, %; &, { 23; Ex. 2 { 30.plaintiffs argue that
subjecting plaintiffs to non-conssaumal sexual acts and exposingrthto HIV are not “risks to
which the fact of employment in the [adult film] industry exposes the employgae"Bell 30
Cal.3d 268, 277 (1981). Furtheretie incidents have “no prapaace in the employment
relationship” and indicate that Cybernet stepfmad of its proper role’as plaintiffs’ employer
such that the conduct was “beyond the bouedaf the compensation bargai&&rming 7

Cal.4th at 713-14, 717.

* State Fund also argues that the exciigemedy provision “encompasses any injury
‘collateral to or derivativef an injury compensable undére workers’ compensation law.”
Singh v. Southland Stone, U.SIAc., 186 Cal.App.4th 338, 365 (2010) (quothWigcanti v. State
Fund 24 Cal.4th 800, 813 (2010)). However, Stated-fails to show how plaintiffs’ contracting
HIV as a result of Cybernet’s alleged conddering the above-referenced incidents was
“collateral to or derivative of” an injury “copensable under the worker's compensation laav.”
The Court finds that plaintiffs’ injuries arising toaf the above-referenced incidents are discrete
injuries caused by specific conduct. Such injuwese thus not collaterab or derivative of a
compensable injury.

State Fund further argues that plaintiffgumes are within the compensation bargain
because the injuries occurred while plaintiffsre working for Cybernet. State Fund does not
persuade in light dferming 7 Cal.4th at 710-712, ahge 5 Cal.App.5th at 606. In each of
these cases, the court found that plaintiffs’rigs, which occurred while plaintiff was on the job,
were not within the compensation bargain duthéonature of the emploge conduct in causing
those injuries.

Finally, State Fund claims that plaintiffs’ alas are preempted because plaintiffs have al
brought claims before the WCAB. Relying ba Jolla Beach and Tennis CluState Fund argues
that the same claim cannot be simultaneoadjydicated by the WCAB and San Francisco
Superior Court because this would allow for dual recov&gela Jolla Beach and Tennis Club,
Inc. v. Indus. Idem. Co9 Cal.4th 27, 35-36 (1994finding that a stateaurt and WCAB did “not
have concurrent jurisdiction ovire whole of the controversy . [because] one of them will be
without jurisdiction to grant any relief whats@V) (Internal quotations omitted). State Fund'’s

argument fails because here there has been no determination that the San Francisco Superipr C

lacks jurisdiction. Any potentidbr dual recovery will disappear om@ determination is made as
to whether the San Francisco Superior Chasd jurisdiction over platiffs’ claims.
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With respect to plaintiffs’ claims bagen the intentional conduof Cybernet, under
Ferminothese claims are not necessarily prp& by the exclusive remedy provisrsee
Ferming 7 Cal.4th at 713-14. But, here, as shownwele issue is mooted by the policy itself.
Plaintiffs’ claims arising from Cybernet'slajed negligence, or nantentional acts, are
preempted and no duty to defend exists with regard to such &aims.

B. Duty to Defend Under the Policy
1. Legal Framework
A “liability insurer owes a broad dutg defend its insuredgainst claims that
create a potential for indemnityMontrose Chem. Corp. v. Superior CquetCal.4th 287, 295
(1993) (quotingHorace Mann Ins. Co. v. Barbara,Bl Cal.4th 1076 (1993as modified on
denial of reh'y. “Any doubt as to whether the facts giveerito a duty to defend is resolved in the
insured’s favor.'Horace Mann4 Cal.4th at 1081. An insured seekto establish that an insurer
has a duty to defend the insuredifigation “must prove the existee of a potential for coverage,
while the insurer must establish the absence okanly potential. In other words, the insured ne¢
only show that the underlyingasim may fall within policy coveige; the insurer must prove it
cannot.”"Montrose 6 Cal.4th at 300.
“The duty to defend is determined by referemo the policy, the complaint, and all facts
known to the insurer from any sourcé&d” An insurer can avoid the duty to defend omlyen the

insured ‘tan by no conceivable theory raise a singkie which could bring it within the policy

®SeeRJN, Ex. 1 11 96-108 (intentional misregentation), 10920 (conspiracy to
commit fraud), 156—165 (intentional infliction of emotional distress); 179-189 (battery); Ex. 2
83-95 (intentional misrepresentat), 96—107 (conspiracy to gonit fraud), 143-152 (intentional
infliction of emotional distress), 18191 (battery); Ex3 {1 83—-93 (intentional
misrepresentation), 94—105 (conspiracy to canfraud), 141-150 (inteional infliction of
emotional distress).

® SeeRJN, Ex. 1 11 79-86 (negligence), 87-95 (negligpecesd, 121-133 (breach of
implied covenant of good faith and fairadieg), 121-131 (negligence supervision), 132-143
(negligence hiring and/or retgon), 153-165 (premises liability); Ex. 2 1 66—73 (negligence),
74-82 (negligence per se), 121-133 (breach of impbednant of good faith and fair dealing),
134-144 (negligence supervision), 145-155 (neglkg hiring and/or retention), 166—178
(premises liability); Ex. 3 11 66—73 (negligenc&}—82 (negligence per se), 106—118 (breach of
implied covenant of good faith and fairadieg), 119-129 (negligence supervision), 130-140
(negligence hiring and/or retéon), 151-163 (premises liability).

9
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coverag€’ Id. (Emphasis in original.) “Even the bare possibitifycoverage is sufficient to
trigger [the duty to defend]Belmonte v. Employers Ins. C83 Cal.App.4th 430, 433 (2000)
(citing Montrose 6 Cal.4th 287, 300). “If coverage deps on an unresolved dispute over a
factual question, the very existence of that dispubuld establish the pobdity of coverage and
thus a duty to defendMirpad, LLC v. California Ins. Guarantee Assth32 Cal.App.4th 1058,
1068 (2005). Once a duty to defend is establisimednsurer must defertble insured against all
of the claims involved in the underlying litigati regardless of whether some claims are not
covered by the insurance poli¢yogan v. Midland National Ins. Ca3 Cal.3d 553, 564 (1970).
However, an insurer has no duty to defend whbke potential for liabty is “tenuous and
farfetched.”American Guar. & Liabilityv. Vista Medical Supp\699 F.Supp. 787, 794 (N.D. Cal.
1988).

“An insurer may rely on an exclusiom deny coverage only if it providesnclusive
evidencademonstrating that éhexclusion applies Atlantic Mut. Ins. Co. v. J. Lamb, Ind.00
Cal.App.4th 1017, 1038-39 (2002) (emphasis in origindius, the insurer must show “that the
exclusion applies in Bpossible worlds.”ld. at 1039.

2. Analysis Regarding Aleged Intentional Conduct

To the extent that plaintiffs’ claims arise from Cyberngttentionalconduct and therefore
are not necessarily preemptedtbg exclusive remedy provision gtissue becomes whether Stat
Fund has a duty to defend Cybernet with regarthese claims under the terms of the Policy. Th
parties agree that State Fund has no duty to dglandiffs’ claims madgursuant to Part One of
the Policy. (SSUMF No. 13.) They disagree, boer, as to whether State Fund has a duty to

defend plaintiffs’ claims made pursuant tatPawvo, which providesin relevant part:

‘“PART TWO — EMPLOYER'S LIABILITY INSURANCE
A. How This Insurance Applies

This employer’s liability insurance appliesto bodily injury by accident
or bodily injury by disease @n employee Bodily injury means physical
or mental injury, including resultindeath. Bodily injurydoes not include
emotional distress, anxiety, desufort, inconvenience, depression,
dissatisfaction or shock to the neus system, unless caused by either a
manifest physical injury or a sitase with a physical dysfunction or

10
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condition resulting in treatment by a licensed physician or surgeon.
Accident is defined as avent that is neither pected nor intended from
the standpoint of the insured.

1. The bodily injury must arise out ahd in the course of the injured
employee’s employment by you.

2. The employment must be necessarincidental to your work in
California.

3. Bodily injury by accident must occur during the policy period.

C. Exclusions
This insurance does not cover:

4 éﬁy obligation imposed by a workers’ compensatiqroccupational
disease, unemployment compensatoudisability benefits law, the
provisions of any federal law unlessdersed on this policy or any similar
ISa.\/gamages or bodily injury intentionally causedr aggravatetly you
(Wellman Decl. 1 5, Ex. D, Part Two, relevanbvisions bolded.) Spdaally, State Fund argues
that it has no duty to defend because (i) Cybecannot established that plaintiffs were
employees, and no potential for liatylexits under (ii) Policy Excision 4, (iii) Policy Exclusion
5, and (iv) California Insurance Code Section 533ach is discussed below.
I. Employment Status
State Fund argues that itshao duty to defend Cybernetdause Cybernet cannot show

that plaintiffs were employeed.he plain language of the Policyass that the Policy only applies

to bodily injury by accident or disease “of amployee.” State Fund highlights that Doe and

’ State Fund also argues tfitatduty to defend Cybernit “very narrow” because the
Policy is a workers’ compensatigolicy which gives rise to a nmawer duty than other insurance
policies. State Fund relies &moducer’s Dairy Delivery Co. v. Sentry Ins. Cé1 Cal.3d 903
(1986), a California Supreme Court case which iclmmed whether a workers’ compensation and
employers’ liability policy extended coverage toeanployer for tort liability due to injuries to a
nonemployee. According to State Fund, Bmeducer’s Dairycourt held that amsurer’s duty to
defend an insured under a workers’ compensatadicy is not as broads the duty to defend
under other insurance policies. However,Rheducer’s Dairycourt specifically declined to
consider whether the insurer had a duty to defeadnsured because the parties did not brief thi
issue. Id. at 908. Rather, ghissue facing thBroducer’s Dairycourt was whether the insurer had
an obligation tandemnify which is distinct from and maow than the duty to defendsee Borg v.
Transamerica Ins. Cp47 Cal. App.4th 448, 454 (1996) (“Itugell settled that the duty to defend
is broader than the obligation to indemnify, from which it must be distinguished.”).
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Rogers each alleged that thegre independent contractdréRIN, Ex. 1,  21; Ex. 3, 1 26.) ltis
well settled that independerdrtractors are not employeeSee S.G. Borello & Songs v. Dep't of
Indus. Relations48 Cal. 3d 341, 350-51 (1989).

State Fund does not persuddeéirst, all three plaintifihave brought parallel claims for
workers’ compensation benefitswhich they claim to have beemployees of Cybernet. Second
in denying Cybernet’'s demurrerie San Francisco Superior Cbgpecifically stated that the
issue of whether plaintiffs were employees remdiaonresolved. The factahtwo plaintiffs offer
mixed allegations regarding their employment status doesonstitute conckive evidence that
the exclusion applie&tlantic, 100 Cal.App.4th at 1038-39 (200@mphasis in original).

il. Policy Exclusion 4: obligation imposed by workers’ compensation

State Fund contends that it has no dutgefend Cybernet because Policy Exclusion 4
precludes coverage for any “obligation impd$y a workers’ compensation.” State Fund
rehashes the same arguments proffered orsslue iof whether coveragebarred under the
exclusive remedy provisiorSeesection Ill.A,supra For the reasons discussed above, the Cou
finds that plaintiffs’ claims based on Cybersehtentional conduct aneot necessarily barred by
workers’ compensation.

iii. Policy Exclusion 5: injury intentionally caused by employer

Next, State Fund further arguthat it has no duty to defeé Cybernet because Policy
Exclusion 5 excludes coverage fonjury intentionally caused oaggravated” by Cybernet. State
Fund relies on allegations in pidiffs’ respective complaints targue that Cybernet engaged in
conduct which was “committed knowingly, willfullynd maliciously, with the intent to harm,

injury, vex, annoying and oppress k#f[s] and with a conscious stiegard of Plaintiff's rights,

® The Court notes that Adams does not mallegjations regarding employment status.

° As an initial matter, State Fund misconsgr@ybernet’s burden. Cybernet need only
show that plaintiffsnayhave been employees because autiesps to plaintiffs’ employment
status creates a potentiaf coverage under the Policy. For instancéslobal Hawk Ins. Co. v.
Le, 225 Cal.App.4th 593, 603 (2014), the court reveesédding of summary judgment on the
issue of whether a workers’ compensation @sicn precluded coverage for a truck driver
because, although the driver described himself asdmpendent contractor, there existed triable
issues of material fact asttee driver's employment statusd. at 504

12
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health, and safety.” (RJN, Ex. 1 1 108, 120, 165, 189; Ex. 2 11 95, 107, 152, 191; Ex. 3 1
105, 150.) Here, the reasoning\Mithaeliancontrols. There, plaintiff brought suit against her
former employer for sexual harassment; assamdtbattery; and négent and intentional

infliction of emotional distressMichaelian v. State Fund0 Cal.App.4th 1093. In holding that
the insurer had no duty to defend with regard &npiff's intentional tort claims for assault and
battery and intentional inflictioaf emotional distress, the Calrhia Court of Appeal relied
primarily on an exclusion provisn in the insurance policy fobddily injury intentionally caused
or aggravated” by the employéd. at 1099. Notably, the policy exclusn for intentional conduct
at issue irMichaelianis identical to Policy Exclusion 5 at issin this case. Thus, on this ground
the Court finds that no potential for coverage exists with regard to injotéegionallycaused by
Cybernet in light of the plailanguage of the Policy.

Cybernet argues in its supplemental brief filed on July 21, 201 2vitbhéelianis
distinguishable because here plaintiffs al$ega non-intentional torts, namely negligence,
negligenceer se negligent supervision, amekgligent hiring and/or retéion. (Dkt. No. 98 at 2,
see alsRJIN, Ex. 1 at 1; Ex. 2 at Ex. 3 at 1.) However, Cyberneterlooks the fact plaintiffs’
claims arising from these nontamtional torts are preempted by the exclusive remedy provisior
and thus State Fund has no duty to ddfeith regard to such claim&ee Fermino7 Cal.4th at
714;see also Section lll, supra

V. California Insurance Code Section 553

Finally, State Fund argues as alternative ground that Clalinia Insurance Code Section
553 bars coverage for “loss caused by the willful act of the insured.” A *“wilful [sic] act within
the meaning of section 533 is more than condawunting to conscious or reckless disregard of
the safety of othersTransp. Indem. Co. v. Aerojet Gen. Coi)2 Cal.App.3d 1184, 1188 (Ct.
App. 1988) (citingPeterson v. Superior Couf1982) 31 Cal.3d 147, 158).Htleed, the clear line
of authority in this state is that even an act Whg‘intentional’ or ‘wilful’ within the meaning of
traditional tort principles is not a ‘wilful datinder section 533 unless it is done with a
‘preconceived design to inflict injury.ld. (quotingClemmerv. Hartford Insurance Cq 22

Cal.3d 865, 887 (1978)).
13
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State Fund seeks judgment on the basis thattiffaiallege that €bernet acted “with the
intent to harm, injure, vex and annoy and oppress.” (RJN, Ex. 1 11 108, 120, 165, 189; Ex. 4
95, 107, 152, 191; Ex. 3 11 93, 105, 150.) However, allepations are insufficient to satisfy
Section 553 because there is no indication tlybeéhet acted with a “preconceived design to
inflict injury.” Id. (quotingClemmey 22 Cal.3d at 887). Accomtyly, the motion cannot be
granted on this ground.
V. CONCLUSION

The Court finds plaintiffs’ non-intentiontdrt claims are preempted by the exclusive
remedy provision of workers’ compensation. Further, plaintiffs’ intentional tort claims are
precluded under the plain language of Policy Esicin No. 5. For the reasons discussed above
Cybernet’s motion for partial summary judgmenDENIED and State Fund’s cross motion for
summary judgment ISRANTED.

The parties shall provide a formjatigment approved as to form witHime business
days

This terminates Dkt. Nos. 61, 64, and 68.

Dprone g boflecs—

YVONNE GONZALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE

T 1SS0 ORDERED.

Dated:November 27, 201
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