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2
3 UNITED STATESDISTRICT COURT
4 NORTHERN DISTRICT OF CALIFORNIA
5
6 SENECA INSURANCE COMPANY, INC., CaseNo. 16-cv-06554-YGR
PLAINTIFF, ORDER DENYING MOTION FOR LEAVE TO
7 FILE MOTION FOR RECONSIDERATION
V.
8 DkT.No. 103
9 CYBERNET ENTERTAINMENT,LLC,ET AL,
DEFENDANTS.
10
11 CYBERNET ENTERTAINMENT, LLC,
Ep 12 THIRD PARTY PLAINTIFF,
>
Q5
O£ 13 V.
83
B 14 || STATE COMPENSATION INSURANCE FUND,
O =
@ fg’ 15 THIRD PARTY DEFENDANT.
= 0
T =~ : . : , :
0 2 16 Third party plaintiff Cyberat Entertainment, LLC (“Cybernet”) has filed a motion for
T =
% é’ 17 || leave to file a motion for reconsiderattasf this Court’s order granmtg third party defendant Statel
wie) . . . .
Z 18 || Compensation Insurance Fund’s (“State Fymddtion for summaryudgment and denying
19 || Cybernet’s cross-motion for summary judgment.vilQ@iocal Rule (“LR”) 7-9(b) provides that a
20 || motion for leave to file a motion for reconsidiéwa must be supported by reasonable diligence in
21 || bringing the motion, and a shavg of one of the following:
22 (1) That at the time of the motion for leave, a material difference in fact
23 or law exists from that which wasgsented to the Court before entry of
the interlocutory order for which reasideration is sought. The party also
24 must show that in the exerciserefisonable diligence the party applying
for reconsideration did not know sufdtt or law at the time of the
25 interlocutory order; or
26
27 ! Under Federal Rule of AiMProcedure 54(b), “[rleconsidation is appropriate if the
district court (1) is presented with newly discovered evidence, (2) committed clear error or thg
og || initial decision was manifestly unjusty (3) if there is an intervamg change in controlling law.”
School Dist. No. 1J v. ACandS Inc., 5 F.3d 1255, 1263 (9th Cir. 1993).
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(2) The emergence of new material facts or a change of law occurring
after the time of such order; or

(3 A manifest failure by the Couto consider material facts or
dispositive legal arguments which wenesented to the Court before such
interlocutoryorder.

Here, Cybernet argues thahds satisfied the third option besa the “Court appeared not to
consider Cybernet’'s argumentsitlil) there is a duty to defé the underlying negligence claims
because factual and legal disputes remainarutiderlying claims as to whether the Workers’
Compensation Act [the “Act’] pre-empts thosaiols and (2) there is a duty to defend the
underlying tort claims because thése factual dispute as to whetl&ybernet intended to injure
the plaintiffs.” (Dkt. No. 103, “Madbn for Leave” at 2:16-21.)

Cybernet does not persuade. Regardindiitstealleged “manifest failure by the Court to
consider material facts or gigsitive legal argumeritsvhich involves the Gurt’s alleged failure
to consider whether the Act pesapts plaintiffs’ negligence claimihe Court carefully considered
and addressed the parties arguments on this &sd found the negligence claims pre-empted by
the Act. (Dkt. No. 102, “Summary Judgment Ordatr’:1-9:5.) In any eant, Cybernet “agrees
that the underlying negligence claimgght to be found pre-empted.” (Motion for Leave at 4:5-6
(emphasis in original).Cybernet’'s argument hinges on its @ntton that the “superior court may
err, or it may seek to extend eig) law in the direction suggestén Cybernet’s briefing.” 1€l
at 4:7-8.) Cybernet’s speculative argument reigg the possibility thathe superior court may
() err in finding the negligence claims not prepged under the Act, ofi) issue a decision which
is contrary to existing state law, fails to ddish a “manifest failurédy the Court to consider
material facts or dispositive legal arguments.” Civil LR 7-9(b).

Cybernet’'s second argumenthst the Court failed to congdthat some of the underlying
plaintiff's tort claims did not require intent tojure. This argument fails because the Court
considered and addressed this argument Butemary Judgment Order. (Summary Judgment
Order at 10:16-11:14, 12:18-13:18Therein, the Court notedahthe plain language of the
Workers’ Compensation and Employer’s Lialyilinsurance Policy (the “Policy”) which State
Fund issued to Cybernet for the policy periodimymwhich plaintiffs were allegedly injured,
contains an exclusion for “damages or bodifyiiy intentionally caused or aggravated by”
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Cybernet. (Dkt. No. 63-4 at § II.C.5.) Hereg tlnderlying plaintiffs’ spefically alleged that
Cybernet engaged in conduct which was “cottedi knowingly, willfully and maliciously, with
theintent to harm, injure, vex, annoying and oppress Plaintiff[sidawith a conscious disregard of
Plaintiff's rights health, andafety.” (Dkt No. 64, Ex. 1 11 108, 120, 165, 189; Ex. 2 11 95, 107
152, 191; Ex. 3 11 93, 105, 150 (emphasis suppligtcprdingly, no duty to defend exists unde
the policy. See Montrose Chem. Corp. v. Superior Court, 6 Cal.4th 287, 30(L993) (“The duty to
defend is determined by reference to the polioy dbmplaint, and all facts known to the insurer
from any source.”).

Cybernet’'s argument that the underlying piiffisi battery claims daot require proof of
intent to injure is not persuasibecause regardless of whether dl#swere required to allege an
intent element, plaintiffs did in fact allege antént to harm” with regard to their battery claims.
(Dkt. No. 64, Ex. 1 1 180; Ex. 2 1 182; Ex. 3 1 18urther, Cybernet’'steempt to analogize to
the Court’s finding that State Fund was antitled to summary judgment under California
Insurance Code Section 533 fails because 3eb88 requires more than “intent within the
meaning of traditional tort principles” whereasder the Policy intent is sufficiengee Transp.
Indem. Co. v. Aerojet Gen. Corp., 202 Cal.App.3d 1184, 1188 (Ct. App. 1988ndeed, the clear
line of authority in this state is that evenaat which is ‘intentionalor ‘wilful” within the
meaning of traditional tort pringles is not a ‘wilful act’ under seaoh 533 unless it is done with a
‘preconceived design to inflict injury.Td. (quotingClemmer v. Hartford Insurance Co., 22
Cal.3d 865, 887 (1978)).

For the reasons discussed above, Cyberneition for leave to file a motion for
reconsideration iDENIED.

This terminates Dkt. No. 103.

IT 1SSO ORDERED.

WW

U Y VONNE GONZAL EZ ROGERS
UNITED STATESDISTRICT COURT JUDGE

Dated: December 5, 20:
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