Sajajed v. Emiratg

© 00 ~N oo 0o B~ W N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s WN P O 0O 0o N o 0ubS w N kP o

s Airlines Doc.

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
OAKLAND DIVISION

FATEMEH SAJAJED, Case No: C 16-06659 SBA
Plaintiff, ORDER GRANTING DEFENDANT’'S
MOTION TO DISMISS
VS.
Dkt. 15

EMIRATES AIRLINES, a foreign
corporation, DOES 1-20, inclusive,

Defendants.

Plaintiff Fatemeh Sajajed (“Plaintiff”) brgs the instant personal injury action
against Defendant Emirates les (“Defendant” or “Emirat&’). The matter is presently
before the Court on Defendantotion to Dismiss. Dkt. 15Having read and considered
the papers filed in connection with this tbea and being fully infoned, the Court hereby
GRANTS the motion. The Court, in its distom, finds this mattesuitable for resolution
without oral argument. See Fed. R. Giv.78(b); N.D. CalCiv. L.R. 7-1(b).

l. BACKGROUND

A. FACTUAL BACKGROUND

Plaintiff is a citizen of Ira and a permanent residenttioé United States, with her

domicile in California. Compl. 1 fi. Defendant is incorporated and has its principal plag

! Plaintiff's Complaint is attehed as Exhibit A to the Notice of Removal. Dkt. 1-1
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of business in Dubai, United Arab Emirates (“UAE”). Id. Defendant does business in

California and serves the state with reguladiteduled commercial aviation transport. Id,

On or about October 15, 2014, Plaintifés a paying passenger in international
travel aboard Emirate’s flight EK 255 froBubai, UAE to San Fransco, California.
Compl. § V. During the flight, cabin staff csed Plaintiff to be bued by hot tea. Id.
Plaintiff sustained immediate and painful bumjuries to her lap, abdomen and genital
area._ld. She alleges ongoing physarad mental suffering and seeks unspecified
damages for her injuries._Id. 11 VII-IX.

At the time of the incident, Plaintiff wasatreling with Emirates on passenger ticke
number 1762410418653, whichoprded roundtrip transportatidrom and to Tehran, Iran,
with intermediate stopping places in Dubai &ah Francisco. Hussain Decl. I 5, Ex. A,
Dkt. 15-2; Sajajed Decl. T 15, Ex. D, Dkt. 28-Specifically, theicket included legs:

(1) from Tehran to Dubai; (Zyjom Dubai to San Francisco; (3) from San Francisco to
Dubai; and (4) from Dubai to Tiean. Hussain Decl., Ex. A; Sajajaed Decl., Ex. D.

Plaintiff lives in the United States an@vels to Iran somewhat regularly to visit
family and friends. Sajajed Decl. {1 3,7#8aving learned that tickets purchased in Iran
are “considerably cheaper,” it was her custom practice to purchase a ticket in Iran with
a scheduled date of travel to the United Statelsaam open date of retuta Iran. _Id. § 14.
In accordance with that custom and practiiajntiff purchased the ticket at issue in
Tehran, Iran._lId. 11 14-15, Ex. Blussain Decl. { 5, Ex. A.

B. PROCEDURAL BACKGROUND

On October 13, 2016, Plaifftfiled a personal injury action against Defendant in tl
Superior Court of California, Alameda Countifter removing the action to this Court,
Dkt. 1, Defendant filed the irstt motion to dismiss for lack slibject matter jurisdiction.
Dkt. 15. The motion is fully bried and ripe for adjudication.

I. LEGAL STANDARD

A complaint may be dismissed under RuRb)(1) for lack of subject matter
jurisdiction. “A jurisdictional challenge under Rule 12(b)day be made either on the

2.

—




© 00 ~N oo 0o B~ W N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s WN P O 0O 0o N o 0ubS w N kP o

face of the pleadings or by presenting iesic evidence.” Warren v. Fox Family
Worldwide, Inc., 328 F.3d 1136, 1139 (9th Cir. 2003). “Theridistourt resolves a facial

attack as it would a motiaiw dismiss under Rule 12(b){(6Accepting the plaintiff's
allegations as true and drawing all reasonatiferences in the plaintiff's favor, the court
determines whether the allegats are sufficient as a legahtter to invoke the court’s

jurisdiction.” Leite v. Cran€o., 749 F.3d 1117, 1121 (9@ir. 2014). In the case of a

“speaking” motion, the court may review evideroutside the pleadings, such as affidavi
and testimony, “to resolve factual disputes@erning the existence of jurisdiction.”
McCarthy v. United States, 850 F.2d 558, 560 @ir. 1988). “When the defendant raise

a factual attack, the plaintifhust support [his] jurisdictiohallegations with ‘competent
proof,” . . . under the sameidentiary standard that goves in the summary judgment

context.” Leite, 749 F.3d at 1121 (citatiamsitted). “Once challengk the party asserting

subject matter jurisdiction Bahe burden of promg its existence.” Rattlesnake Coal. v.
EPA, 509 F.3d 1095, 11021 (9th Cir. 2007).
1. DISCUSSION

Defendant moves to dismidse complaint for lack asubject matter jurisdiction,
arguing that the United States is not a prdprum for the action under the Warsaw
Convention, which governs persdrinjury claims arising out of international air travel.

A. APPLICABILITY OF THE WARSAW CONVENTION ?

The Warsaw Convention ascomprehensive internatial treaty that governs
liability with regard to “all inernational carriage of persof®ggage, or cargo performed

by aircraft for reward.” W.C. Art. 1(1); Carev. United Airline, 255 F.3d 1044, 1047 (9th

Cir. 2001). The Convention has preemptive effeet, it provides tl exclusive remedy for
conduct that falls within its prasions. _El Al Israel Airlinesl.td. v. Tsui Ywan Tseng, 525
U.S. 155, 161 (1999).

? Convention for the Unification of @&in Rules Relating to International
Transportation by Air, Octl2, 1929, 49 Stat. 3000, T.S. N8¥6 (1934), reprinted in note
following 49 U.S.C. 8§ 401505 \WVarsaw Convention” or “W.C.").
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For purposes of the Warsaw Conventitinternational carriage” means:

[A]ny carriage in which, according the agreement betweéhe parties, the
place of departure and the place of dedion, whether or not there be a break
In the carriage or a transshipment, are situated eititiein the territories of

two High Contracting Parties oritlin the territory of a single High
Contracting Party if there is an agrestdpping place withiithe territory of
another State, even if that &as not a High Contracting Party.”

W.C. Art. 1(2). Accordinglythe Convention govesnif the agreement between the partie
(e.g., the plane ticket) provides for travely fktween two High Contracting Parties; or
(2) from one High Contracting Party, to st@twsoad, with a returto the same High
Contracting Party. Lee v. China Airlinesdlt669 F. Supp. 91980 (C.D. Cal. 1987).

Here, Plaintiff's ticket with Emirates gvided roundtrip trarnmortation from and to
Tehran, Iran, with agreed stopping place®al in San Francis@nd Dubai. Hussain
Decl. § 5, Ex. A; Sajajed Decl. 1 15, Ex. Dan is a signatory to the Warsaw Convention
See List of Signatories to the Warsaw Convention,
http://www.icao.int/secretariat/legal/List%200f%20Parties/WE-BEN.pdf;_see also Alemi
v. Qatar Airways, 812 F. Supp. 2d 847, 850(R2Md. 2012) (noting that Iran is a party tc

the Warsaw Convention). Conseqgtigrnthe Warsaw Cavention governs.

B. JURISDICTION UNDER THE WARSAW CONVENTION

Article 28 provides four potential fora for an action under the Warsaw Conventig
(1) the carrier's domicile; (2) the carrier'smmipal pace of business; (3) the place where
the passenger purchased the ticket; or (4) tkegrayer’s place of destination. W.C. Art.
28(1); see also Coyle v. P.T. Garuda Inesia, 363 F.3d 979, 986 (9th Cir. 2007).

“[U]nless one of these enumerated placesiibin the United States, no American court
can take cognizance of a suit predicated ovtaesaw Convention.” _Coyle, 363 F.3d at
986; see also Kapar v. Kuwait Airwaysi@q 845 F.2d 110,104 (D.C. Cir. 1988)

(“Article 28(1) ‘operates as absolute bar to federal jurisdiien in cases falling outside itg
terms.”) (quoting Gayda W.OT Polish Airlines 702 F.2d 424, £(2d Cir. 1983)).

In the instant action, it is undisputed tlkahirates’ domicile and principal place of
business is Dubai, UAE. See $$ain Decl. 7. Itis further undisputed that Plaintiff
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purchased her ticket in Tehrdran. See id. 11 4-5, Ex. A; Sajajed Decl. 1 14-15, Ex. D.

Thus, “the only way that an American courh¢ake cognizance of [this] action is if
[Plaintiff's] ‘place of destination was in tHénited States.” Coyle53 F.3d at 986.
Defendant asserts that Pltifs place of destinationvas Tehran, Iran, and thus,
jurisdiction is lacking. Plaintiff digutes that her destination was Tehran.
1. Place of Destination

For purposes of the Warsaw Conventieach journey can only have one final
“destination.” _Coyle, 363 F.3d at 991 (n@jithat intermediate stops are construed as
“agreed stopping places” that dotmlisturb the final destination). The intent of the partie
as expressed in the contract of transportatien,the plane ticket, determines the final

destination._Id. at 987 (citing Sopcak v.Mountain Helicopter S&., 52 F.3d 817, 819

(9th Cir. 1995)). “[S]uch contracts should bédrpreted according tihe objective, rather
than the subjective, intent of the partiesld. (quoting_Sopcak, 52.3d at 819). Thus, the
court’s inquiry focuses on “the objective masif#ion of the parties’ intent expressed by
the tickets for commercial passenger carriage.” Id.

Plaintiff's ticket with Emirates prodied roundtrip transportation from and to
Tehran, Iran, with intermediattops in Dubai and San Francisco. Hussain Decl. § 5, E
A; Sajajed Decl. { 15, Ex. D. In the casegbundtrip ticket, the destination is “the place
where the trip began.” Lee, 669 F. Supp.&it;%ccord Alemi, 842 F. Supp. 2d at 850; sq
also Swaminathan v. Swiss Air Transp..Qddd., 962 F.2d 387389 (5th Cir. 1992)

(“[w]hen a person purchases a round-trip ticketye can be but one destination, where tl

trip originated”);_Klos v. Lotnicze, 133 F.3db4, 167 (2nd Cir. 1997) (“the place of final

destination for purposes of jurisdiction undlee Warsaw Conventias the return city
appearing on a round-trip ticket”).
Accordingly, Plaintiff's destination undérticle 28 of the Warsaw Convention wag

Iran. See, e.g., Lee, 669 F. Supp. at 98id(fig that the passengedsstination was Hong

Kong on a roundtrip ticket oatf Hong Kong with intermediatstops in Taipei, Taiwan ang
San Francisco, California); Alemi, 842 %upp. 2d at 850 (finding that the passenger’'s
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destination was Iran on a roungtticket out of Tehran, Iranyith intermediate stops in
Doha, Qatar and Chantilly, Virginia).
2. Iran’s Status as a “Place of Destination”

Plaintiff makes several arguments in ogpion to the motion to dismiss, none of
which is persuasive. As an initial matter, Rtdf argues that Iran is “not a party to the
transportation in question” due to “political fact.” Opp’n at 2. Specifically, Plaintiff
notes that the United States does not haveuwatic or consular relations with Iran and
that there is no direct commercial air seeviletween the two countries. Id. at 2-3.
Plaintiff thus argues that, as far as the Ungéates is concerneltan “cannot be a ‘High
Contracting Party’ under the Warsaw Conventiand “does not exist” when determining
whether a flight constitutes intextional carriage. 1d. at 2.

Tellingly, Plaintiff cites no authority in gyport of her argument, and the Court find
none. For purposes of the Convention, thelabity of direct or nonstop travel between
two destinations or countriesirselevant. _See W.C. Art. 2] (providing that the Warsaw

Convention applies to certainrdage “whether or not thefge a break” in the same).

Likewise, the lack of diplomatic relations bet@n the United States and Iran is irrelevant.

A High Contracting Party refers to a natitovhose ratification of or adherence to the
Convention has become ettive and whose denuncmatithereof has not become
effective.” W.C., Art 40A. The Conventiorowhere suggests that a court may disregare
signatory as such due tcetberceived political relationghbetween particular nations.
Plaintiff's approach is also practically en@able. Plaintiff argues that Iran “cannot

be a final destination” because the United&tdtioes not recognize it.” Opp’'n at 2.

However, the Court cannot ignore Iran’s existenca dsstination in international carriage.

As noted by Defendant, ne@ghthe absence of direct air travel nor the absence of
diplomatic relations preverdePlaintiff from purchasing ficket that transported her
between the United States and Iran. The Owauld therefore be indulging in a fiction

were to find that Iran does noconstitute a place of destination.

192
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3. The Montreal Conventior?
Plaintiff also attempts to invoked¢hMontreal Convention. The Montreal
Convention is the sucssor to the Warsaw Coemtion. Narayanan v. British Airways, 74]
F.3d 1125, 1127 (9t€ir. 2014). In addition to the fodiora provided under the Warsaw

Convention, the Montreal Convention addsfiflurisdictional forumj.e., the place where

the passenger has his or her “principad @ermanent residence.” M.C. Art. 33(2)

Plaintiff wishes to avail herself of this fifthfieam, asserting that she is a permanent resident

of the United States. See Opp'n &t 4.
Notably, Plaintiff fails to address a criicthreshold matter—the applicability of thg
Montreal Convention. The Mureal Convention governs bdity with regard to “all
international carriage of persons . . . for reward.” M.C. Art.1(1). Like the Warsaw
Convention, the Montreal Convention defiriggernational carriage” as that with its
“place of departure” and “place of destinati@ither within the tertories of two State

Parties or within the territorgf a single State Party if theers an agreed stopping place

abroad. M.C. Art. 1(2). Thus, if the placedsfparture and/or destination is not within the

territory of a State Party, the Montreal Cention does not apply. See Polanski v. KLM

Royal Dutch Airlines, 378 F. Supp. 2d 122227 (S.D. Cal. 2005) (finding the Montreal

Convention inapplicable to n@éage between the United Statesd Poland because Poland
IS not a signatory); Alemi, 842 F. Supp.&B50 n.2 (finding the Montreal Convention
inapplicable to roundtriparriage out of Iran becauban is not a signatory).

Plaintiff traveled on a roundtrip ticket oot Tehran, Iran, and thus, “both the place

of departure and the place ofstieation are Iran.”_Alemi, 842. Supp. 2d at 850 n.2. Iran

3 Convention for the Unification of CertaRules for International Carriage by Air,
May 28, 1999, reprinted in S. Tredypc. No. 106-45, 199 WL 33292734 (2000)
(“Montreal Convention” or “M.C.").

“In the opening of her opposition brief, Piif asserts that the incident in questior
clearly constitutes an “accident” under “eittiee Montreal [Convention] or the Warsaw
Convention, whichever, if eithef,found applicable.” Opp’n at 1. Although Plaintiff does

not explicitly take the position that the Mogdit Convention governs this action, she goes

on to discuss its substantive provisions. See id. at 4-5.
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IS not a signatory to the Montreal Conventid@®ee List of Signatories to the Montreal

Conventionhttp://www.icao.int/sectariat/legal/List%200f%20Parties/MtI99 EN.pgke

also Alemi, 842 F. Supp. 2d at 850 n.2.nkeke, the Montreal Convention does not apply.
4. Plaintiff's Subjective Intent

Finally, Plaintiff argues that a coutt@uld determine the place of destination
according to “where the passenger wishes tougritt Opp’'n at 5. Accordingly, she argues
that San Francisco was her “actual ‘destovdtibecause that is where she intended to
return after visiting family and friends in Iratd. This approach isontrary to both the
Warsaw Convention and Ninth Circaitithority interpreting the same.

First, Plaintiff attempts to divide her rodinip ticket into separate “legs,” noting tha|
the purpose of the flight upon which the ident occurred was “to fly her from Dubai to
San Francisco.” Opp’n at 6. However, the Ni@lrcuit has agreed with other courts “thg
there can only be ordestination’ for WarsawConvention purposes.” Coyle, 363 F.3d at

991 (citing_In re Alleged Food Poisoning Inantie770 F.2d 3, 6-7 (& Cir. 1985) (holding

that the Warsaw Convention “isthe term ‘destination’ in ghsingular,” implying that
there can only be orgestination for purposes of tregtyisdiction)). Thus, the Court
cannot examine individual “legs” of a single ticRet.

Second, Plaintiff focuses solely on thégctive intent of the passenger, and argu
that the terms of the Warsaw Convention dblmait a court’s inquiry to the “last line of
the itinerary or ticket.” Opp’n at 5. keever, both the Warsa@onventionand binding
Ninth Circuit authority direct thi€ourt to consider the intent bbéth the passenger and theg
carrier. W.C. Art 1(2) (providig that the “agreement between faeties’ determines the
“place of destination”) (emplses added); Coyle363 F. 3d at 987 (holding that “the

intention of theparties. . . determines the final destiitat) (emphasis added). Moreover,

> The Court notes that, although Plaintifheetimes refers to nftiple “tickets”, both
the Passenger Itinerary Receipt provided by Plaintiff and the Passenger Name Recor(
(“PNR”) provided by Defendantonfirm that the travel in gestion was booked as a single
roundtrip ticket. Sajajed Decl., Ex D; Huss&lacl., Ex. A. The distinct segments of the
ticket are more aBtIy characterized as legtigits. See Sajajed Decl., Ex. D (listing a
single ticket number and four flight numbers); Hussain Decl., Ex A (same).
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“although a passenger’s intentascorded considable weight in ascertaining the final
destination, when a contract is unambiguous, the instrument alone is taken to express
intent of the parties.”_Coyle, 363 F.3d987 (citations omitted). Thus, provided there is
no ambiguity, “the tickets . . . asgactly where we must look to find the parties’ objectivg
intent.” 1d. at 991.

As discussed above, the ticket in thise& unambiguous, providing roundtrip
transportation out of Tehran, Iran, with intextmate stops in Dubai and San Francisco.

IV. CONCLUSION

Plaintiff cannot escape the applicabilitytbé Warsaw Conventioor the limit of its
jurisdictional reach. Under the Warsaw Convention, jurisdiction will lie in only four forg
Plaintiff did not file suit in one of those fotwra, and thus, subject matter jurisdiction is
lacking. Accordingly,

IT IS HEREBY ORDERED TIAT Defendant’s Motion tdismiss is GRANTED,
and Plaintiff's complaint is DISMISSEDThe Clerk shall terminate all pending matters
and close the file.

IT IS SO ORDERED.

Dated: 3/28/17
AUNDRA BROWN ARMSTR@NG

Senior United States District Judge
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