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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

ADAN ORTIZ, CaseNo. 16-cv-07096-YGR
Plaintiff,
ORDER GRANTING DEFENDANTS’ MOTION
VS. TO COMPEL ARBITRATION
VOLT MANAGEMENT CORP, ET AL ., Re: Dkt. No. 22
Defendants

Plaintiff brings this putative class amti against defendants Volt Management Corp.
(“Volt”) and Genco I, Inc. (“Genco”) for allegedalations of California’s wage and labor laws.
(Dkt. No. 1 (*Compl.”).) Plaintiff brings the ftowing five causes of action against defendants:
(i) failure to pay hourly wages pursuda Labor Code sections 223, 510, 1194, 1194.2, 1197,
1197.1, and 1198; (ii) failure to prale accurate written wage statems pursuant to Labor Code

section 226(a); (iii) failure tpay all final wages timely puraat to Labor Code sections 201

through 203; (iv) violation of California’s UnfaCompetition Law, Business & Professions Code

sections 1720@st seq.and (v) violation of the federal Fair Labor Standards Act, 29 U.S.C.
sections 201et seq. Plaintiff's allegations are assertgihtly against deendants without any
differentiation.

Now before the Court is defendant Volt's nootito compel plaintiff into arbitration and
dismiss plaintiff's claims or, in the alternativstay the entire case thg the pendency of any
arbitration proceedings. Subsegu® briefing on Volt's motion, dendant Genco filed a joinder,
seeking that plaintiff's claimagainst it also be compelledadbitration. Plaintiff opposes both
motions. Having carefully reviewed the pleadiramd the papers and exhibits submitted, and fo

the reasons set forth more fully below, the CQrbers as follows: The CouGRANTS Volt's
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motion to compel arbitration and hereBgMPELS plaintiff to arbitrate k8 claims against Volt.

The Court reserves ruling on othssues pending further submission from the parties, as outlinged

herein®

l. RELEVANT FACTUAL BACKGROUND
Plaintiff brings this claim agnst defendants for alleged wage and labor law violations in

connection with plaintiff's emplayent with defendant Volt.Iq. at § 1.) Defendant Genco

provides defendant Volt with logiss support for its operationsld(at § 8.) Generally, plaintiff

alleges that defendants failed to provide all ssaey compensation related to shift differentials,

non-discretionary bonuses, premium wages for meal and rest periods, overtime wages, time|spe

clocking in and clocking ougnd final wages following seption from employment.id. at  1.)

Additionally, plaintiff alleges thatlefendants failed to provide acate written wage statements.

(1d.)
Relevant to the instant motion, plaintifjsied a one-page “Employment Agreement” with

defendant Volt on March 27, 2014, which con& the following arbitration provision:

8. AGREEMENT TO ARBITRATE DISPUTES: Any employment and/or
employment termination related disputes/an disputes ariag out of or relating
to the actions of the Company (or Compa employees) and/or disputes arising
out of or related to any assignment amdérmination of any assignment and/or
arising out of or relating to the actionstb& Client (or Client's employees), shall
be settled by final and binalj arbitration, pursuant togh-ederal Arbitration Act,
in accordance with the employment rutégshe American Arbitration Association
(“AAA™), which can be found at www.adorg or a copy of the AAA rules can be
provided to Employee upon Employee’s requeshe Company at the time of
hire. The arbitrator may award any aldremedies in accordance with the laws
of the state where Employee was kstployed with the Company. The award
shall be in writing, signed by the arbiwatand shall provide the reasons for the
award. Judgment upon the arbitrator'saedvmay be entered in any court having
jurisdiction. The Company and Employeeadi®y waive our respective rights to
trial by jury of any cause of action orfdase that each may have against the other
or against any Client. Thagreement to arbitrate disputes does not prevent

1 In connection with its motion, Volt filed Request for Judicial Notice (“RIN”) of “The
Employment Arbitration Ruleand Mediation Procedures” tife American Arbitration
Association. (Dkt. No. 23, RINXEA.) Volt proffers that such document is subject to judicial
notice as a “fact that is not subject to reasamdidpute because it can &ecurately and readily
determined from sources whose accuracy cannot reasonably be questidnd@ldintiff does not
oppose. The Court finds that such documeptaperly subject taudicial notice and hereby
GRANTS Volt's request.

2




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

Employee from filing a charge or akawith any governmental administrative
agency as permitted by applicable law.

(Dkt. No.22-1 at 5, Employment Agreement § 8. ditionally, the AAA rules provide thus:
“The arbitrator shall have the power to role his or her own jusdiction, ircluding any
objections with respect to the existence, scopelpbdity of the arbitration agreement.” (RIN
Ex. Aat17.)

I. LEGAL FRAMEWORK

The Federal Arbitration Act (the “FAA”) requas a district courto stay judicial
proceedings and compel arbitration of clacnsered by a written and enforceable arbitration
agreement. 9 U.S.C. § 3. A party may bring a omoitn the district court tcompel arbitration. 9
U.S.C. 8 4. In ruling on the motion, the court’s nsléypically limited to determining whether:
(i) an agreement exists between plagties to arbitrate; (ii) the clas at issue fall within the scope
of the agreement; and (iii) the agreement is valid and enforce@eglLifescan, Inc. v. Premier
Diabetic Servs., Inc363 F. 3d 1010, 1012 (9th Cir. 2004).

“Both the arbitrability of the merits of agpute and the question of who has the primary
power to decide arbitrability depeond the agreement of the partie€&sbldman, Sachs & Co v.
Renq 747 F.3d 733, 738 (9th Cir. 2014) (citirgst Options of Chicago, Inc. v. Kaplab14 U.S.
938, 943 (1995)see also Oracle Am. Inc. v. Myriad Grp. A.@&4 F.3d 1069, 1072 (9th Cir.
2013). An arbitrator, rather thaime courts, decides these questishere “the parties clearly and
unmistakably” express that intentioBee AT&T Techs., Inc. v. Commc’ns Workers of Aif
U.S. 643, 649 (1986)ee also Rent-A-Ctr., W., Inc. v. Jackse®il U.S. 63, 68—69 (2010)
(“[P]arties can agree to arbitrate ‘gateway’ questioinarbitrability,” such as whether the parties
have agreed to arbitrate or whether theieagrent covers a particuleontroversy.”). An
arbitration clause including an agreement to felloparticular set of arbitration may constitute
such an expression where those rules provide farthigrator to decide quisns of arbitrability.
See Poponin v. Virtual Pro, IndNo. 06-CV-4019-PJH, 2006 WL 26918l1at *9 (N.D. Cal. Sept.
20, 2006) (finding the ICC Rules éfbitration clearly “povide for the arbitrator to decide

arbitrability”).
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Non-signatories to an arbitrati agreement may, at times, dde to compel signatories
into arbitration in situations where state ¢ant law would allow suchtigant to do so.See
Arthur Andersen LLP v. Carlis|®56 U.S. 624, 631-32 (200%ge also Kramer v. Toyota Motor
Corp.,, 705 F.3d 1122, 1130 n.5 (9th Cir. 2013) (explaining Amaterserclarified that a “litigant
who is not party to an arbitrati agreement may invoke arbitratibthe relevant state contract
law allows the litigant to dorce the agreement”) (citingndersen556 U.S. at 632).

[I. VOLT’SMOTION TO COMPEL ARBITRATION

Volt moves the Court to compel plaintiff intobitration, pursuarb the arbitration
provision in their Employment Agreement. Noplige exists that the agreement at issue include
an arbitration provision. Additiofig, the arbitration provision lre incorporates the AAA rules,
which delegate issues of arbitrability to the @dtor. (Dkt. No. 22-1 &; RIN Ex. A at 17 (“The
arbitrator shall have the power to rule on hisier own jurisdiction, including any objections with
respect to the existence, scopel[,] or validity efdhbitration agreement.”)The Ninth Circuit has
found that the incorporation of such rules constitutes a clear delegéatauthority to the
arbitrator. See Brennan v. Opus Bamo6 F.3d 1125, 1128 (9th Cir. 2015) (holding that
“incorporation of the AAA rulegsonstitutes clear and unmistakalglvidence that contracting
parties agreed to arbitrate arbitrability”). Acdimgly, the Court need gnaddress whether such
delegation in the arbitration provision is valid and enforceaBte Mohamed v. Uber Techs.,
Inc., 848 F.3d 1201, 1209 (9th Cir. 2016) (holding thiaere arbitrability ha been delegated to
the arbitrator, courts must enforce the agreements “in the absence of some other generally
applicable contract defense, sucHrasid, duress, arnconscionability”) see also Brennarr96
F.3d at 1132 (“Because a court must enforce ageagent that, as here, clearly and unmistakabl
delegates arbitrability questions to the adtdr, the only remaining question is whether the
particular agreememd delegaterbitrability—the Delegation Provision—is itself

unconscionable.” (emphasis in origindl)).

2 Plaintiff asks the Court either to firlat arbitration shodlonly be allowed on a
classwide basis or deny the motion on the basidleatlinth Circuit has held that class action
waivers without opt-out rigktare unenforceable, citidgorris v. Ernst & Young, LLP334 F.3d
975 (9th Cir. 2016). IMorris, the Ninth Circuit held that a gvision in the employment contract
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Here, plaintiff argues that the arbiti@iiagreement is unconscionable and therefore
unenforceablé. “[U]nconscionability has both a ‘procedl’ and a ‘substantive’ element, the
former focusing on ‘oppressiont ‘surprise’ due to unequbhrgaining power, the latter on

‘overly harsh’ or ‘one-sided’ results.Mohamed 848 F.3d at 1210 (citations and internal

guotations omitted). “Both substantive and procabdunconscionability must be present in order

for a court to find a contract umescionable, but ‘they need not fp@sent in the same degree.”
Id. (citations omitted). “Essentially sliding scale is invoked winidisregards the regularity of
the procedural process of the contract formaticat, creates the terms, in proportion to the great
harshness or unreasonableness ostibstantive terms themselves\tmendariz v. Foundation
Health Psychcare Servs., In24 Cal. 4th 83, 114 (2000) (citation omittearogated on other
grounds by AT&T Mobility LLC v. Concepcids63 U.S. 333, 340 (2011Yhe Court addresses
each prong before evaluating the provision as a whole.

A. Procedural Unconscionability

With respect to the first prong of proceduratanscionability, plaintiff asserts the contrag

is adhesive because it was a condition of employfhétitis well settled tlat adhesion contracts

requiring “separate proceedings” violated theml#is rights to concerted work-related legal
claims under the National Labor Relations Alet. at 990 (explaining thahe contract was
“structured so as to exclude all concerted enmgzdegal claims”). The Ninth Circuit did not hold
however, that all arbitrationa the employment contertustbe on a classwide basis, regardless
of the nature of plaintiff's claims and circumstas. The parties do not contend that the contrag
at issue forecloses the possibiliti/concerted work-related legabains. Thus, because the partie
delegated arbitrabilityo the arbitrator, the determinationwalhether plaintiff's claims here should
proceed on a classwide basis in arbitraticamnisssue reserved for the arbitrator.

% The Ninth Circuit has held that, where fiaties have delegated arbitrability to the
arbitrator, a plaintiff may oglchallenge as unconscionable ttelegation provision because
guestions regarding the unconsciafigbof the arbitration provigin as a whole are reserved for
the arbitrator.See Brennan/96 F.3d at 113Zee also Mohame®48 F.3d at 1210. Plaintiff
does not identify whether his arguments relatinéoarbitration provisin as a whole or are
targeted specifically at the delegation prammsi Thus, for purposes of this motion, the Court
refers to both.

* Plaintiff also argues that the prowiis procedurally unconscionable because
defendants did not provide the rules goverrargtration. However, as Volt argues, the
agreement specified that the arbitration rulesatel located at “www.adsrg” and that a copy of
the same could be provided to the employee upguest. (Dkt. No. 22-1 at 5.) Thus, the Court
does not find this argument persuasi®ee Peng v. First Republic Bai&d9 Cal. App. 4th 1462,
1472 (2013) (finding that failure to attach the AAdles is insufficient to support a finding of
procedural unconsionability).
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in the employment context, that is, those cacts offered to employees on a take-it-or-leave-it
basis, typically contain some aspeoft procedural unconscionabilityPeng 219 Cal. App. 4th at
551 (citations omittedsee also Armendari24 Cal. 4th at 115 (exqhing that “the economic
pressure exerted by employers on all but the smsght-after employees may be particularly
acute, for the arbitration agreement stands éetwthe employee and necessary employment, a
few employees are in a position to refuse a job ksxatian arbitration requirement”). However,
such adhesive aspects are not dispositive andscoave observed that when “there is no other
indication of oppression or surpé, ‘the degree of procedutaiconscionability of an adhesion
agreement is low, and the agreement wilehérceable unless the degree of substantive
unconscionability is high.””Peng 219 Cal. App. 4th at 551 (citations omitted).

Here, plaintiff offers no furthreargument with regard tihe adhesive nature of the
delegation provision specificallgy the contract generally, ndoes he raise any suggestion of
“oppression” or “surprise” as to the same. Thuiile the Court acknowledges that some meast
of procedural unconscionability ists as a result of the adhesive nature of the employment
contract, the degree of such proged unconscionability is low.

B. Substantive Unconscionability

With respect to the second prong, i.e. analyzvhether the agreement is substantively
unconscionable, plaintiff raisesré® arguments: (i) the provisigives Volt the unilateral right to
modify the agreement; (ii) the arbitration policy alkVolt to recover attorney’s fees if it is the
prevailing party; and (i) ambiguitgxists as to which rules apply.

Unilateral rights can result in findings ehconscionability depending on the specific
circumstances. Here, plaintiff’'s argument wigéspect to Volt's right tonodify stems from the

following language: “Volt has the right to changegerpret or cancel any @k rules, policies,

® Plaintiff also argues thé#te arbitration provisn here purports to protect criminal
conduct if enforced in the context of Labor Codalations. Specifically, platiff urges that if the
Labor Code disputes are sentatbitration, Volt would effectivelype insulating itself from facing
the full consequences of crinailized behavior. Not so. &htiff does not, and cannot, levy
criminal charges against Volt. If Volt's actiohere rise to the level of criminal activity, the
arbitration provisions would nahield Volt from prosecution by ¢happropriate state or federal
authorities.
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benefits, procedures or prams at Volt's discretion, upon reasblenotice where practicable.”
(Dkt. No. 22-1 at 7.) Importdly, the relied-upon languagenst contained in the Employment
Agreement but rather in the Volt Employee Guidéws, the arbitration pwision itself cannot be
interpreted to contain a provisiatiowing Volt to amend, modify, abrogate any of plaintiff's
rights unilaterally. Similarly, plaitiff's argument with respect tie right of the arbitrator to
award attorney’s fees is also containeth Volt Employee Handbook and not in the actual
arbitration provision oEmployment Agreement. Even that language merely provides: “The
arbitrator may be entitled to and reasonable attorneys’ fees andts to the prevailing party, in
accordance with the law.” (Dkt. No. 22-1 at he arbitrator’s digetion with regard to
attorney’s fees is bounded by what otherwiseldde allowed under thegpplicable laws, and
does not grant an advantage to Volt alone. Nepgh®mrision renders the atbation clause or the
delegation of authority to the attator substantively unconscionable.

With respect to the final argument regardargbiguity, plaintiff compares the language in
the Employment Agreement which requires tHateation to be conducted “in accordance with
theemploymentules of the [AAA]” (d. at 5 (emphasis supplied))ttvthe “Arbitration Policy”
included in the employee handbook which prositleat the arbitration be conducted in
accordance with “thapplicablerules of the [AAA]” (d. at 8 (emphasis supplied)). The noted
distinction does not create a meaningful ambiguity, let alone support a finding of substantive
unconscionability. To the extent that AAAh@mployment rules,” those would be the
“applicable rules.”

In light of the foregoing discussion, the Court finds that, although plaintiff has raised a
slight inference of procedural umascionability, plaintiff has nahade any showing of substantive
unconscionability with regard tibhe arbitration provision gendisaor the delegation clause
specifically. Accordingly, the Cotifinds that the arbitration pvision is enforceable and hereby
CoMPELS plaintiff into arbitration with defendant Volt.

V. GENCO'SMOTION TO JOIN VOLT’SMOTION
Defendant Genco filed a joinder to Volt’s natiarguing that plaintiff's claims against it

should also be compelled into arbitratidiurphy v. DirecTV, In¢.724 F.3d 1218, 1231 (9th Cir.
7
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2013) (finding that non-signatories ynbe able to compel signatories for “claims that are based
the same facts and are inherently inseparabim arbitrable claims against signatory
defendants”). Plaintiff opposes Genco’s joindejuesting an opportunity to file an opposition to
the same.

“The United States Supreme Court has hiedd a litigant who is not a party to an
arbitration agreement may invokebitration under the FAA if hrelevant state contract law
allows the litigant to enforce the agreement” at 1229. The Ninth Circuit iMurphydiscussed
several theories under which Califiia law permits non-signatoriés compel signatories into
arbitration, including situations which plaintiff's claimsagainst the non-signatory are
essentially the same and inseparable from arlbéi@hims against signatory defendants. Here,
plaintiff's complaint makes no attempt to digjinsh between actions performed by Volt versus
those performed by Genco. Ratheappears that plaintiff's claimsgainst Genco arise from the
exact same facts as his claims against Volt.

Nevertheless, the Court acknowledghat Genco’s joinder raisdsstinct legal issues that
plaintiff has not yet had the opportunity to addreBRintiff may file an opposition, no more than
ten (10) pages in length ay 19, 2017 If plaintiff files anopposition, defendant Genco may
file a ten-page reply bylay 26, 2017 If plaintiff does not file an opposition, the Court shall
issue an order regarding Gere@inder on the current papers.

V. CONCLUSION

For the foregoing reasons, the CODRDERS as follows: The Coui€oMPELS plaintiff to
arbitrate his claims against dattant Volt. The Court shallsse an order on Volt's motion to
stay or dismiss the action in conneatiwith its order orGenco’s joinder.

I T1sSoO ORDERED.

Dated: May 11, 2017 W
0 YV VONNE QONZA(ﬂEz ROGE%
UNITED STATES DISTRICT COURT JUDGE
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