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WHEREAS, Plaintiff Ecological Rights Foundation (“ERF”) is a non-profit public
benefit corporation dedicated to the preservation, protection, and restoration of the
environment, the wildlife and the natural resources of all waters of Califanolading
Humboldt Bay;

WHEREAS, Plaintiff alleges that Defendants Schmidbauer Lumber, Inc. is owne
operator of the lumber mill facility located at 1099 West Waterfront DEuegka, Californig
(hereinafter "the Facility”) or have caused pollutants to be discharged évsaadtthe United
States from the Facility;

WHEREAS, Plaintiff alleges storm water flows edfte from the Facility at five
different discharge points or outfalls; each outfall discharges into the f(iiyreka’s
Municipal Separate Storm Sewer System (“MS4”) which discharges to Hdhi2my;

WHEREAS, discharges from the Facility are regulated by the National Pollutant
Discharge Elimination System (“NPDES”) General Permit No. CASOD(QState Water

Resources Control Board] (“Storm Water Pernitihd the Federal Water Pollution Control

Act, 33 U.S.C. 88 1254t seg. (“Clean Water Act” or “CWA”);
WHEREAS, on October 10, 2016, ERF provided notice of violations of the CWA
Schmidbauer Lumber, Inc. and Schmidbauer Building Supply, LLC and of ERF's intent

file suit against these entities (collectively “Defendants” or “Schmidbauertig&Noas

provided to the Administrator of the United States Environmental Protection AgereA'();&

the Regional Administrator of EPA Region IX; the Executive Director of diddZnia State
Water Resources Control Board ("State Board"); the Executive Officee @dhfornia
Regional Water Quality Control Board, Region 1 ("Regional Board"); the Att&rney
General, and the Defendants ("Notice Letter") as required by the CWA, 33.8.S.C
1365(b)(1)(A);

1 The Storm Water Permit was adopted by the State Board théanagn No. 20149057-DWQ whichwent into
effect July 1, 2015ndustrial storm water dischargt®t occurred prior to that date were subject to Order No.
03-DWQ.
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WHEREAS, on December 30, 2016, Plaintiff filed a complaint against Schmidbg
Lumber, Inc. and Schmidbauer Building Supply, LLC, in the UniteceStatstrict Court,
Northern District of California (Case No. 16-07401-NJV) alleging ongoing tiois. of the
CWA (hereinafter “Complaint”);

WHEREAS, Schmidbauer denies all allegations in the Notice Letter and Compl4
and maintain that the operationgtag Facility are in compliance with the requirements of
CWA and the Storm Water Permit;

WHEREAS, this Consent Decree shall be submitted to the EPA and United Stat
Department of Justice ("DOJ") for the statutory review period pursuant to 33. 81865(c)
and 40 C.F.R. § 135.5;

WHEREAS, Plaintiff and Defendants that it is in the Parties’ mutual interest to e
into a Consent Decree setting forth terms and conditions appropriate to redwdving t
allegations set forth in the Complaint without furtpenceedings and without any admissiq
of liability on the part of the Defendants;

WHEREAS, all actions taken by Defendants pursuant to this Consent Decree shg
made in compliance with all applicable Federal and State laws and local rulesidatibres
and

WHEREAS, Plaintiff agrees that Schmidbauer Building Supply, LLC is not a party

this Consent Decree and will be dismissed from the complaint.

NOW THEREFORE IT ISHEREBY STIPULATED BETWEEN THE PARTIESAND
ORDERED AND DECREED BY THE COURT ASFOLLOWS:

I. GENERAL OBJECTIVES
1. The objectives of this Consent Decree are:
a. To ensure that Schmidbauer continues to improve storm water quality as ne@essd
comply with the Storm Water Permit;
b. To ensure that Schmidbauer continues to use, implement, and improve ways, me

methods to prevent or reduce the discharge of pollutants in storm water runoff fro

juer

nint,

the

es

nter

n

Il be

ry t

ans, and

m the




© 00O N o o &~ W N R

I e e e O O = =
o ~N o MmN DN = O

Facility; and
c. To further the goals and objectives of the CWA.
2. Unless otherwise expressly defined herein, terms used in this Conses idaach are
defined in the CWA or in regulations or rules promulgated under the CWA have the mg
assigned to them in the statutes or regulations or rules. Whenever terms lstedrbaised
in this Consent Decree, the following definitions apply:

“Consent Decree” means this Consent Decree and any attachments or document
incorporated by reference.

“Day” means a calendar day. In computing any period of time under this Coreszrt
where the last day of such period is a Saturday, Sunday, or Federal or State Holigenotl
runs until the close of business on the next day that is not a Saturday, Sunday, or Fede
State Holiday.

"Design Storm" means the volume of runoff produced from an 85th percentile 24-
storm event, as determined from the National Oceanic and Atmospheric Admaon&rat
Eureka, California rainfall records.

"Dry Season" means the fareonth period beginning May 1st of any given year and
ending September 30th of the same year.

“Effective Date” means the effective date of this Consent Decree, which shall be
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day for EPA and DOJ to comment on the Consent Decree, i.e., the 45th day following these

agencies’ receipt of the Consent Decree, or the date on which these agenciesnuiiced
that they require no further reviewhichever occurs earlier.

“Execution Date” means the date on which this Consent Decree is executed by th
Plaintiff and Defendant, i.e., June 1, 2017.

“Wet Season” means the sewaonth period beginning October 1st of any given yed
and ending April 30th of the following year.
I1.  JURISDICTION AND VENUE

3.  This Court has jurisdiction over the subject matter of the claims assertedriiffPla
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pursuant to CWA section 505(a), 33 U.S.C. § 1365(a), 28 U.S.C. 88 1331, 1355, and 1
Venue is proper in this judicial district pursuant to section CWA 88 309(b), 505(c), 33 U
88 1319(b), 1365(c), and 28 U.S.C. 88 1391(b) and (c). The parties waive any and all
objections that they may have to the Court’s jurisdiction to enter and enforcetisernt
Decree.

4. The Conplaint states claims upon which relief may be granted pursuant to Sectior
the Clean Water Act, 33 U.S.C. § 1365.

5. Plaintiff has standing to bring this action.

[I1. EFFECT OF CONSENT DECREE/RELEASE OF CLAIMS

367.
.S.C.

505 of

6. Plaintiff does not, by its consent to thisri@sent Decree, warrant or aver in any manner

that Schmidbauer’'s compliance with this Consent Decree will constitute or result in
compliance with any federal or state law or regulation.

7. This Consent Decree is neither a permit nor a modification of exigérmits under an
federal, state, or local law and in no way relieves Schmidbauer of its resptesitnlcomply
with all applicable federal, state and local laws and regulations.

8. Compliance with this Consent Decree, including all monetary paymeatsndier this
Consent Decree (including but not limited to the payment of any stipulated payarehtbe
completion of all storm water quality improvement measures required pursuantGoisisn
Decree resolves Plaintiff's civil claims for the violat®alleged against Schmidbauer in th
Action.

9. Plaintiff's ReleaseUpon the Effective Date of this Consent Decree, Plaintiff hereby

releases Schmidbauer, and its partners and its and their officers, djrectpisyees,
successors and assigns, from all CWA violations alleged in the Complaint up toladth@n
the Effective Date of this Consent Decree. Except for claims for Schmidb&aikn's to
comply with this Consent Decree, Plaintiff further releases Schmidbauets gradtners and
its and theirofficers, directors, employees, successors and assigns, from all claiansipg t

alleged violations of the CWA that may occur due to discharges of storm vestethie

[

X4




© 00O N o o &~ W N R

I e e e O O = =
o ~N o MmN DN = O

Facility between the Effective Date and the termination of this Consene®ecr

10. Defendant’s Releasélpon the Effective Date of this Consent Decree, Schmidbaue

its general partners hereby release Plaintiff and its officers, direetopdoyees, members,
attorneys, and each of their successors and assigns, from, and waivesisivtlh arise
from or pertain to this action, including all claims for fees (including fe@dtofneys, expert
and others), costs, expenses or any other sum incurred or claimed or which could havg
claimed for matters associated with or related to Plaintiff's Notice Letter amgpi@int up to
the Effective Date.

IV. APPLICABILITY

11. The provisions of this Consent Decree apply to and bind Plaintiff and Schmidbau
(collectively, “Parties”), including any successors or assigns. The Peetidfy thattheir
undersigned representatives are fully authorized to enter into this Conseze,De@xecute
on behalf of the Parties, and to legally bind the Parties to its terms.

12. The Parties agree to be bound by this Consent Decree and not to contédititsrva
any subsequent proceeding to implement or enforce its terms. By entevitigsi€onsent
Decree, Schmidbauer does not admit liability for any purpose as to aggtialieor matter
arising out of the Action. Nothing in this Consent Decree shall constitute an eximagany
fact or a waiver of any right or defense unless specifically set forgmher

13. No change in ownership or corporate or other legal status of Schmidbauer or dey
of Schmidbauer's assets or liabilities shall in any altgr the responsibilities of Schmidbad
or any of its successors or assigns thereof, under this Consent Decree.dticantp &nforce
this Consent Decree, Schmidbauer shall not raise as a defense the failure faysaageats,
servants, contractors, employees, successors or assigns to take actioasynecessiply
with this Consent Decree, unless such actions were prevented by a force majeure.

14. Except as otherwise provided in this Part, the sale or transfer of ownership dioaps
of any portion of either Facility does not relieve Schmidbauer of its obligations urgler th

Consent Decree. Not later than thirty (30) days prior to sale or transfer ofstnpner
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operation of any portion of either Facility, Schmidbauer shall give writtenenofthis

Consent Decree to each purchaser or successor in interest. Schmidbauerl @jse statten

notification to Plaintiff, in accordance with Part XII (NOTICES AND SUBBIONS), of the

anticipated sale or transfer of ownership or operation of thétifatileast thirty (30) days
prior to the scheduled date of such sale or transfer and may seek from the Couficatmag
of this Decree that would transfer responsibility for compliance with sorak af these
provisions to its successor. The Court shall grant such request if the succesaby, iwiteng
and able to fully implement obligations the successor would assume under this Conser
Decree.
V. STORM WATER QUALITY IMPROVEMENT MEASURES

A. Site Mapping
15. Site Mapping: By August 15, 2017, Scldbauer shall update as necessary the Site
for the Facility's SWPPP. The Site Map shall clearly identify the prggetindaries, groung
type (e.g., pervious or impervious) on all portions of the Facility; berms, dikes, waltslzer
structures conttbng the flow of surface water, components of the Facility storm water
conveyance system, including but not limited to storm water pipes, drop inletspanynsite
storage or treatment infrastructure (as well is the capacity of such inétasé) ad all other
physical structures or items relevant under this Consent Decree. The Sithdldprther
indicate the direction and pattern of storm water flows at and off the Facility.

16. Designated Discharge PointBy August 15, 2017, to the extent nataldy

implemented, Schmidbauer shall identify on the Site Map every location at whichvstder
and non-storm water from an industrial area is known to be discharged or which may
potentially be discharged, e.g., driveways (“Designated Discharge Poi¢signated
Discharge Locations”). Each Designated Discharge Point or Dischargedrosiaall be
numbered and clearly labeled on the Site Map.

17. Designation of Storage Area3o the extent not already implemented, the outdoor

storage areas at the Facility where materials used at the Facility are storediéiNdabeage
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Areas”) shall be designated on the Facility’s Site Map.

18. Pollutant Generating ActivitiesThe Site Map shall describe include all of the

information required by the Section X.E.3 of the 2015 Industrial Stormwater Pehait. T
SWPPP shall further describe industrial activities that generate watd,\saw dust,
particulates or other pollutants that may be deposited within the Facility's besnalad
identify their discharge locations and the characteristics of such wood veasteyst,
particulate and other pollutants; and a description of the primary areasFafdilisy where
wood waste, saw dust, particulate and other pollutants would settle.

B. Storm Water Pollution Control Measures

19. In addition to maintaining the current BMPs at the Facility, Schmidbauerdgwalop
and implement the additional BMPs identified below for Areas 1 through Area 7ntifiedie
on Schmidbauer’s June 15, 2015 SWPPP, as well as any other BMPs necessary to ith
the provisions of this Consent Decree and the Storm Water Permit. Speggifchlimidbauer,
shall develop and implement BMPs with the goal of preventing and/or reducing theflevg
pollutants in storm water discharged from the Facilitpahe Tier Two Levels in Table 1,
attached as Exhibit 1 to this Consent Decree, and to use best efforts to lnedewels of
pollutants in storm water discharges below the Tier One Levels in Tahteekceedance of
Tier One or Tier Two Level, by itself, shall not be considered a violation of tnseht
Decree. The minimum BMPs to be developed and implemented for each process area
designated on the SWPPP Map are set forth below

20. By August 15, 2017, Schmidbauer shall deploy media filter inseatsatlk designed for
reducing pollutants, including metals, in stormwater discharges within Area 1 aadAnat
shall be replaced at the beginning of each Wet Season (i.e., by October 1) gna@ver
months or as deemed necessary based on monitoring data during the Wet Season thal
Consent Decree is in effect.

21. By August 15, 2017, Schmidbauer shall inspect the perimeter of each Facility and

implement such measures as are necessary to prevent water from dischargthg fraaility
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perimeter at any location other than Designated Discharge Locations.
22. By August 15, 2017, Schmidbauer shall use meteorological data from the Natiorn
Oceanic and Atmospheric Administration’s Eureka, California Woodley Islaatheestatiol
in designing an active treatmesytstem and monitoring rain events
23. Schmidbauer shall operate the Facility such that activities that generate woed w4
saw dust, fine particulate matter, or other materials that can be tracked oreghimastorm
water discharging from the Facilityeaprincipally conducted within designated Industrial
Activity Areas shown on the Site Map prepared pursuant to Paragraphs 15 through 18.
24. Schmidbauer shall regularly monitor and maintain the storm water conveyatem sy
and treatment or retention struets at the Facility in a manner that to control and reduce
waste, debris and materials not related to the control and treatment of storrfegaterood
pulp, sawdust, metals, and other debris).

25. Starting July 15, 2017 and in following years during from June 1 to September 30
year that this Consent Decree is in effect, Schmidbauer shall cover eachvaterrdrop inlef
with a solid material that will prevent wood waste, saw dust and solids from collecthme i
inlet. These covers may baweved prior to the start of any forecasted precipitation with
likelihood of occurrence of 50% or greater as determined by the NOAA fofecéise Eurek

area available dtttp://www.wrh.noaa.qov/eka/

C. SiteHousekeeping Plan

26. By August 15, 2017, Schmidbauer shall modify the BMPs currently contained in
Facility's SWPPPs as necessary to ensure that the sweeping and cleannsydeioyed at
the Facility, in conjunction with other appropriate BMPg, sufficient to reduce the potenti
for pollutants to become entrained in storm water flows, to prevent pollutants frogn bei
blown off the Facility, to keep paved areas of the Facility as clean as pritead to
prevent pollutants from being tracked off the Facility onto surface stretisidbauer’'s
sweeping and cleaning BMPs shall be specified in detail in the Facilitg $i8usekeeping

Plan and shall specifically include at least the following measures: (afickion of (i) area
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where mechanical sweeping (or scraping) is feasible by mechanical sweegdranical

brooms (such as mower style vacuum sweepers), or backhoe equipped with scrapeas(|i

where manual sweeping only, as needed, is feasible, and (iii) areas where svgating

feasible (such as unpaved areas, or under piles of materials that arsodlbbamovable),
(b) Wet Season and Dry Season schedules for mechanical and manual swesgag of

identified as appropriate for daily sweeping, except during periods of ralWefcpeason an
Dry Season schedules for sweeping of the public streets and curbs, whernblacpesmitted
and/or necessary to prevent tracking, with a sweeper near the Facibityoestr(d) triggers f
more frequent ad hoc sweeping or clegrsnch as visual accumulation of wood waste, s3
dust or debris, (e) a schedule for the annual inspection and comprehensive sitg,c{Bani
sweeping of curbs downstream of the Facility and small berms in drivewageded based
on observations duringacility inspections to keep materials from lodging in these areas
they can be picked up by storm water and deposited into area storm drains, and (g)

specification that Schmidbauer will collect and dispose of all wastes gehduaibeg Facility
cleaning and sweeping in a manner that complies with all local, state, and federal laws

27. Site Housekeeping LogSchmidbauer shall keep a log or checklist, as appropriate

the sweeping and any other site cleaning activity performed which iderthie employee

and/or contractor who conducted the sweeping or cleaning, the location of the sveeeping

cleaning, and the date of the sweeping or cleaning activities. The fornmsftoglor checklist
shall be adopted by Schmidbauer as part of the Site Housekeeping Plan referrkd to in
preceding paragraphs. Schmidbauer shall direct employees and/or costi@etccurately
complete this form for those sweeping and cleaning actions specified in suctatmgprdanc
with the Site Housekeeping Plan. Schmidiraghall make the sweeping and cleaning log (
checklist available for inspection by Plaintiff at the site inspection authorerethior
otherwise with five (5) business days advance request by Plaintiff.

28. Plaintiff shall have twentpne (24) days fromeceipt of the Site Housekeeping Plan

provided in the modified SWPPP pursuant to Paragraph 64 to propose any changes of
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modification to be added to meet the intended goal of preventing contaminants from be
moved around and offsite from the Facility, reducing pollutants in storm wates, fkaeping
all paved areas of the Facility clean and visible, and preventing pollutam$é&ing tracked
off the Facility onto surface streets. Within 14 days of receiving Plaintidisments on the

Site Housekeepg Plan, Schmidbauer shall make all requested changes or provide Plai
with a written explanation if Schmidbauer declines to implement or develop anyraiffda

recommendations.

D. Structural BMPs

29. Updated ERA Level 1 Report: By August 15, 2017, Schmidbauer shall prepare an

provide to Plaintiff its Updated Exceedance Response Action (“ERA”) LevepbiiR
(“Updated Plan”) for developing BMPs at the Facility capable of provittigetment to all
storm water discharges to a level commensurate wish Bailable Technology Economica
Achievable (“BAT”) and the Best Conventional Pollutant Control Technology (“BCT”
30. The Updated Plan shall include the engineering and design plans necessary for
conversion of the existing drainage swales located in Area 5 and Area 6 isioddeoas
described in Schmidbauer’s Exceedance Response Action (‘ERA”) Level 1 Report
determined through an engineering evaluation of site hydrology, lithology, laedretevant
factors.

31. The Updated Plan shall also include engineer approved calculations of the degsign
standards for the volume of water generated in Area 5 and Area 6 that are basedical hi
rain data from the NOAA weather station in Eureka.

32. In addition to the bio-swale improvements, the Updated Plan shall also include BN
aimed at reducing woody source materials and other contaminants fromtiogrétarm wate
to address the following areas:

a. Schmidbauer shall develop BMPs for exposure minimization of all wash wates th

2 Schmidlauer filed this report with the State Water Resources Control Board on DEcgd2016.
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generated but not covered or fully contained.

b. Schmidbauer shall identify all the sources of pollutants, including any *metals,
throughout the Facility and develop BMPs to minimize stormwater contact with theg
sources.

c. Schmidbauer shall develop BMPs to address solids from the conveyor belts usg
Area 6.

d. Schmidbauer shall develop BMPs to address solids from the debarker and immg
area surrounding it and address potential storm water pollutants from this area.

33. _Updated Plan ImplementatioBchmidbauer shall implement the UpsthPlan, as

revised as, no later than November 1, 2017 unless Schmidbauer provides good cause
Plaintiff for the delay in construction. Should Schmidbauer adequately demonstrdteayis
for a delay, Schmidbauer shall implement the updated Plan assguacticable given any
permitting requirements or constraints. Schmidbauer shall thereafter groperate and
maintain the BMPs described in the Plan for the life of the Consent Decree. Aatediss t(
the adequacy of good cause for delay shall be resolved pursuant to the DisputedResoly
provisions of Part XI (DISPUTE RESOLUTION).

34. ERA Level 2 Action Plan: The storm water sampling results collected durir&piive

2018 Wet Season shall be considered during the evaluation of additional BMP improveg
If discharges contain constituents in discharges from the Facility at Exededing the
Numeric Action Levels (NALSs) or the triggers discussed below in Paragraph 3@ doei
2017-2018 Wet Season, Schmidbauer shall prepare and provide tdfRlaiExceedance
Response Action (“ERA”) Level 2 Action Plan for the purpose of providing treatioent
storm water discharges to a level commensurate with Best Available TechBclogymicall
Achievable (“BAT”) and the Best Conventional Pollutant Control Technology (“BClltie
objective of the ERA Level 2 Action Plan shall be to obtain sufficient storm watags
and/or treatment capacity so that all storm water potentially containing chemicsii${mmnts

of concern is effectively treated to redupollutants prior to discharge in any storm that dg
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not exceed the Design Storire(, storm water discharges should only bypass the treatme
system during storm events that exceed the Design Storm).
35. The ERA Level 2 Action Plan will be submitted bggember 1 following the reporte
year during which the NAL/or trigger exceedance(s) occurred.
36. The ERA Level 2 Action Plan shall include some or all of the following component
combination thereof, as determined through an engineering evaluation ofdsatogy,
lithology and other relevant factors:
a. Installing holding tanks or other forms of storm water storage generatecastfle;
5 and Area 6 to allow for additional water retention and treatment prior to storm wat
reaching the treatmentstgm.
b. Diverting all storm water from Area 5 design storm that is currently direottee inle
at SW2 to instead flow to outfall SW-4.
c. Diverting stormwater from other areas, as applicable, of the Facility to outfat S
d. Designing and installing an active treatment system that is capable of treating
stormwater discharges from at least Area 5 and Area 6, and consider tresHtAresst 7, t
a level commensurate with BAT and BCT.

37. ERA Level 2 Action Plan Reviewlaintiff shall have twentypine (29) days ugn receip

of Schmidbauer's ERA Level 2 Action Plan, described in Paragraphs Paragraphs 34 th
36, to provide Schmidbauer with comments. Within fifteen (15) days of Schmidbauernfs

of Plaintiff's comments on thERA Level 2 Action PlarPlan, Schndbauer shall accept and

incorporate Plaintiff’'s comments into the Plan, or shall provide Plaintiff withtsewr
explanation if Schmidbauer declines to develop and/or implement any of Plgintiff’

recommendations. Any disputes as to the adequacy &RAd_evel 2 ActionPlan shall be

resolved pursuant to the Dispute Resolution provisions of Part XI (DISPUTE RESONY

38. ERA Level 2 ERA Plan Implementation: Schmidbauer shall implement the Level 3

Action Plan, as revised, by the end of the 2018-2019 Wet Season (i.e., July 31, 2019) {

Schmidbauer provides good cause to Plaintiff for the delay in construction. Schmishal

12

nt

S, Or a

er

roug

recei

-
ERA

inless

D

r




© 00O N o o &~ W N R

I e e e O O = =
o ~N o MmN DN = O

implement the Level 2 ERA Action Plan as soon as practicable given any pe&rmittin
requirements or constraints Schmidbauer shall thereafter properly opedateintain the
treatment and/or storm water retention system for the life of the Consent Datyedisputes
as to the adequacy of good cause for delay shall be resolved pursuant to the DsputeR
provisions of ParXl (DISPUTE RESOLUTION).

E. Additional Reduction of Pollutantsin Discharges

39. ERA Level 1 Evaluation Plan for Table 1 Exceedances: Schmidbauer shall subm

ERA Level 1 Evaluation for reducing the level of pollutants in storm watehaiges fromite
Facility in any of the following circumstances:
a. If the average of all storm water analytical results in a given wet seasowlifodual
pollutant(s) exceeds any of the applicable Annual NALs as set forth in Zalblhe
Permit;
b. If any storm water sample contains a single pollutant at a concentration thatsexa;
Instantaneous NAL as set forth in Table 2 of the Permit and is not currently being
addressed by another ERA Plan; or
c. If any single storm water sample from an individual outfall exceeslgitimual NAL
for COD or the CTR value for Zinc set forth in Table 1 below.
In calculating the average of storm water sampling results for a parpaliiatant,
Schmidbauer shall average only those results collected from a single owtfalll(storm
water outfallswill be evaluated separately). An exceedance of a Tier One or Tier Two le
by itself, shall not be considered a violation of this Consent Decree, the StormP&fauét of
the CWA.

40. ERA Level 1 Evaluation Plan RequiremerEsach ERA Level Evaluation Plan

submitted shall include at a minimum: (1) the identification of the contaminant(s) djedher

excess of the NALs, (2) an assessment of the source of each contaminant excédhecd
identification of additional BMPs that will be plemented to reduce pollutant concentratig

in the discharge, and (4) time schedules for implementation of the proposed BMPs.elh
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schedule(s) for implementation shall ensure that all BMPs are implemergedraas

possible, but in no case later than November 15 (following theweather season with the

exceedance). The following BMPs should generally be evaluated as a meangiogred

pollutant concentrations:

41. Forthe ERA Level 1 Evaluation Plan that may be required after the 2017-2018 W

a. Hydraulic Controls: installation of additional berms or equivalent structuralot® (i

necessary to reduce or prevent storm water from flowing into or, other thanhthiheug

engineered storm water conveyance system or storm water retentioriroetriefacilities).

b. Detention: additional osite retention or infiltration of stornvater to minimize storm
water discharges (overall or from specific areas) or to detain storm watérfaino
sufficient detention time so as to reduce pollutants in the discharge.

c. Visual “Track Off” To Public Streets: additional BMPs necessary to reduceoen
visual “track off” of material from the Facility onto public streets.

d. Paving Additional Unpaved Areas: to the extent not already implemented by oth
sections of this Consent Decree, stabilizing appropriate portions of unpaved portloe
Facility where significant vehicle traffic occurs.

e. Treatment Systems: installing or improving treatment systems that would provid
effective treatment of storm water prior to discharge than currently instgitshss, such
as a fixed be filter system or other improved filter system.

f. Evaluation of BMPs: replacing, rehabilitating, or eliminating existing BMP&dak
into account the age of the BMPs involved or employed, the engineering aspect of {
application of various BMPs, arahy adverse environmental impact of the BMPs.

g. Such other additional BMPs as Schmidbauer deems appropriate for evaluation.

er

s of t

e more

he

et

Season, Schmidbauer may consider measures discussed in Paragraph 40(a) tHyonghefO(

ERA Level 2 Action Plan.

42. ERA Level 1 Evaluation Plan Submittaln any year that an ERA Evaluation Plan is

required, Schmidbauer shall provide the ERA Evaluation to Plaintiff by Octobeniviio
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the Wet Seasofor which exceedance was reported;

43. ERA Level 1 Evaluation Plan RevieWwlaintiff shall have thirty (30) days upon receif

Schmidbauer’s Level 1 ERA Evaluation Plan to provide Schmidbauer with commertis
thirty (30) days of Schmidbauer’s recegftPlaintiff's comments on the ERA Level 1
Evaluation Plan, Schmidbauer shall incorporate Plaintiff's comments of reaueche
additional BMPs into the Plan

44. ERA Level 1 Evaluation Plalmplementation: Level 1 ERA Report to be implementg

before the followng Wet Season that the exceedance(s) occurred, or shall provide Plair
with a written explanation if Schmidbauer refuses to develop and/or implemerit any o
Plaintiff’'s recommended additional BMPs. Disputes regarding the adeqtiagarticular
BMP shal not impact the schedule for implementing any other BMP set forth in the ERA
Level 1Evaluation Plan. Any disputes as to the adequacy of the ERA LeveluatvalPlan
shall be resolved pursuant to the Dispute Resolution provisions of Part XI.
VI.SAMPLING, MONITORING, INSPECTION & REPORTING
A. Sampling Program
45. Schmidbauer shall collect storm water discharge samples from each Dischatge P
the Facility according to the following sampling schedule:
a. During the first, second, and third year of thimn€ent Decree, and except as set fo
below in this paragraph, Schmidbauer shall collect four storm water samplesapé&om
each Discharge Point at the Facility. If four consecutive samples from etheh o

Discharge Points result in pollutant levbiow the NALs set forth in Table 2 of the

t of

it

\1%4
o

tiff

O

rth

Permit for any parameter sampled, Schmidbauer need not conduct additional séanpling

such parameter unless otherwise required by the Storm Water Permit.

b. Schmidbauer shall analyze each storm water sample collected for each of the
parameters listed on the Table 1. Should operations change at the Fadihtydi&wuer
shall conduct sampling for any additional toxic priority pollutants listed in 40 C.F.R.

131.38 likely to be present in Schmidbauer's storm wasehdrges as a result of the

15
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changed operations.

c. Where Schmidbauer discharges storm water into a storm drain inlet or catch basi

Schmidbauer may choose to collect a sample below any insert or treatment Bystem)|.

Schmidbauer chooses not to collect a fitts&tion or posttreatment sample, the quality
storm water samples entering a storm drain inlet or catch basin containings anfedmt
shall be considered the same as a sample collected below the insert.
46. Qualifying sampling events shall be preeddy at least 48 hours without storm wate
discharges.
47. If Schmidbauer does not collect the required number of samples from the designg
sampling locations due to lack of discharge, Schmidbauer shall explain in its Anpoal &
any ERA Action Plan mguired by this Consent Decree that rainfall was insufficient for
collection of samples.
48. Schmidbauer shall deliver all storm water samples collected pursuant to thie ear|
California state certified environmental laboratory for analysis within the tieeded for
analysis within laboratory method allowable hold times. Schmidbauer shatlttieec
laboratory to conduct analysis sufficient to detect individual constituents abor thed Tier

One and Tier Two Levels set forth in the attached Table 1.

49. Schmidbauer shall provide to Plaintiff complete results from Schmidbauer's sguaupd

analysis of storm water discharges to Plaintiff within fourteen (14) daseipt of the
laboratory report from each sampling event. Each time Schmidbauer ressmngisig results
Schmidbauer shall provide Plaintiff with a chart in digital or hardcopy fortstimmarizes
the results of all the samples and includes the Tier One and Tier Two values forisomp3
The summary chart shall consistently present the sasyshmaries in milligrams per liter fq
all of the parameters for which concentration values are provided.
B. Visual Observations

50. Wet Weather Visual Observati®nDuring the term of this Consent Decree, Schmidl

shall conduct visual observations, during normal operating hours, at the point at which
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discharge crosses the property line, during one rain event per month that produbargelis

During these rain events, Schmidbauer shall also observe all potential deslcitatgons on
the perimeter of the Facility to determine if discharge of storm water isrogenom an ared
of industrial activity.

51. During such wet weather visual observations, appropriately trained Schmidbauer
employees shall monitor for the presence of visually observdldre®ns in storm water
discharges and/or discolored or turbid storm water discharges.

52. Dry Weather Visual Observations accordance with the current SWPPPs, appropr

trained Schmidbauer employees shall conduct weekly visual BMP inspections-attlty,
including during dry weather. Such inspections shall include driveways, outdoor st@asy
and all Industrial Activity Areas. All Designated Discharge Locat&mal| also be inspected
for accumulation of dust, sediment, sand, grit, oily substances, oily sheens upon any st
water, and other materials associated with operations at the Facility.\Speltions shall

further include observations of all storm water BMPs at the Facility to etisatr operational

BMPs are being implementestructural BMPs are in good condition or working order, and

that BMPs have been effective in producing clean conditions at the Facility éatdnt
practicable €.g., an absence of significant oil stains on paved or unpaved surfaces, abs
metal debis or other debris on paved or unpaved surfaces, absence of oil, or metal or g
debris or grit in storm water conveyance structures).

C. Compliance Monitoring

53. Site InspectionsPlaintiff and its representatives may conduct one site inspectionau

at the Schmidbauer Facility during the life of this Consent Decree. Thasptctions shall
occur during normal business hours and Plaintiff shall provide Schmidbauer datfs5-

notice. Where Plaintiff is unable to provide 5-days notice due tort&epected nature of a

storm event, Plaintiff shall provide Schmidbauer with as much advance notice aslitepos

but in no event less than forty-eight (48) hours notice.

54. During the site inspections, Plaintiff and/or its representatives shall be dlémess to
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the Facility's SWPPP, MIP, and other monitoring records, reports, and samphnigididne
Schmidbauer Facility. During the site inspections, Plaintiff and/or its repsses may
collect samples of discharges from the Facility. A certifiedf@aia laboratory shall analyz¢
storm water samples collected by Plaintiff and copies of the lab repalt$s provided to
Schmidbauer within five (5) business days of receipt. At the request of Schmidbauer, t
samples shall be split and one half provided to Schmidbauer so as to allow Schmidbau
have their own certified California laboratory analyze the samples, imwhge Schmidbau
shall provide the laboratory results to Plaintiff within fourteen (14) busingssodaeceipt.
D. Cleaning, Maintenance, and I nspection L ogs

55. During the life of this Consent Decree, Schmidbauer shall keep contempo

1%

er to

W
—

raneous

logs documenting the performance of cleaning, maintenance, and inspectioniegctivit

performed pursuant to the Facility's SWPPP. The logs shall indicate the pérsdro
completed the cleaning, maintenance, or inspection activity and the date thiy as
performed.). The logs shall be made available to Plaintiff at the time of anysgiéziion.

E. Reporting

56. During the life of this Cnsent Decree, Schmidbauer shall provide Plaintiff with a cg
of all documents pertaining to the General Permit submitted to or received frétadlmnal
Board or the State Board concerning the Facility, including all documentsgortsre
submitted to th Regional Board as required by the General Permit. Schmidbauer shall
provide Plaintiff with a copy all documents relating to building permits or ofhy@osaals
needed by the City of Eureka or other government entities that are requiretifadBaer to
implement any structural BMPs described Updated Plan, ERA Level 2 Adaondnd any
future ERA Level 1 Evaluation Plans required by this Consent Decree. Doclandnesports
sent by Schmidbauer to the Regional Board, State Board, or otherrataleoagencies
related to structural BMPs shall be electronically mailed to Plaintiff contenmguaualy with
submission to the respective agency. Documents received by Schmidbauer fReqitreal

Board, State Board, and/or local or other state agesicakbe electronically mailed to
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Plaintiff within three (3) business days of receipt.

57. Schmidbauer shall provide Plaintiff with a copy of its Annual Report on July 15 ea
year documenting measures taken by Schmidbauer to comply with the Decree asidgrg
Plaintiff with summary tables of all storm water sample test results for the Faalithynbdtes
documenting visual inspections at the Facility, and cleaning, maintenance, amtionsiogs
prepared pursuant to paragraph 55. Schmidbauer shall also provide Plaintiffwith the m
climate summaries from the NOAA site.

58. Schmidbauer shall contact Plaintiff to request an extension of the deadline sgargcq
to implement any structural BMPs requiring agency approval. Plaintdfisent to
Schmidbauer’s requested extension shall not be unreasonably withheld.

59. When any Updated Plan, ERA Level 2 Action Plan, or Level 1 ERA Evaluation
(“collectively Action Plans”) is completed and approved by Plaintiff orlimea pursuant to
Dispute Resolution, Schmidbauer shall revise its SWPPP and Monitoring ImpléoreRian
(“MIP”) as applicable within thirty (30) days to reflect the changegiired by the Action
Plans. Schmidbauer shall notify Plaintiff in writing when the Action Plans haare be
completely impgémented, which shall be no later than (2) months after the approval by H
or dispute resolution finalizing the Action Plans. Defendant shall implement dmonAdan
approved pursuant to this paragraph as a requirement of the Consent Decree.

VII. EMPLOYEE TRAINING

Vi

bnthly

174

Ylaintiff

60. By August 15, 2017, Schmidbauer shall modify as necessary and implement a training

program, including any training materials needed for effective implementdtiba training
program, to ensure (1) that there are a sufficient numbeEmpfoyees delegated to achieve
compliance with the Storm Water Permit and this Consent Decree, and (Re&at t
employees are properly trained to perform the required compliance ac{fitiaming
Program”). At a minimum the Training Program shall familiarize all employees aatiléy-
with the requirements of the Storm Water Permit and this Consent Decree.

61. To the extent necessary, the Training Program shall be revised to require $@enihg
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on the following topics for all personnel whose jobs include some aspect of resporisibil

stormwater compliance:

a. Non-Storm Water Discharge Training: Schmidbauer shall train all employees on
Storm Water Permit’s prohibition of non-storm water discharges, so that ereplkiyew
what nonstorm water discharges are, which can result from improper draining of
automobile fluids, and how to detect them and prevent them;

b. BMP Training: Schmidbauer shall train designated employees on BMP impleme|
and maintenance to ensure that BMPs are impiéedeeffectively to prevent the exposy
of pollutants to storm water, to prevent the discharge of contaminated stormandté&y
ensure the proper treatment of storm water at the Facility;

c. Sampling Training: Schmidbauer shall designate adequateerwwhemployees
necessary to collect storm water samples from each discharge location as reggthied
Consent Decree and/or the Storm Water Permit. The training shall includepee pr
sampling protocols, including chain of custody requirements)sare storm water
samples are properly collected, stored, and submitted to a certified layporator

d. Visual Observation Training: Schmidbauer shall provide training to all indigidual
performing visual observations at the Facility pursuant to this Cobsemee and/or the

Storm Water Permit.

62. Training shall be provided on an annual basis, or as otherwise required to ensure
compliance with the terms of this Consent Decree, by a private consultant cessenegtive
of Schmidbauer who is familiar with tlmequirements of this Consent Decree and the Sto
Water Permit. The training shall be repeated as necessary to ensure that copkrgelesnar
familiar with the requirements of this Consent Decree, the Storm Water Permiteand th
Facility's SWPPP and MIPAIl new personnel shall receive this training before assuming
responsibilities for implementing the SWPPP and/or MIP.

63. Schmidbauer shall maintain training records to document compliance withdtsse

and shall provide Plaintiff with a copy of these records within fourteen (14) dagsedpt of
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written request. The Training Program shall be specified in the SWPPP.
VIII. STORM WATER POLLUTION PREVENTION AND MONITORING
IMPLEMENTATION PLAN

64. By August 15, 2017, Schmidbauer shall revise its SWPERt&MIP to:

a. Incorporate the requirements of the Storm Water Permit, and this Consegg Decr

including but not limited to revisions to the SWPPP to specify performance of tisenaga

referred to in PART V (STORM WATER QUALITY IMPROVEMENT MEASURES)
subparts A through E.;

b. Identify the positions responsible for compliance with each aspect of the\8tian
Permit and this Consent Decree,;

c. Describe all BMPs and how they will be operated and/or maintained;

d. Denote all actions taken to control the deposition of wood waste saw dust, parti
matter and other pollutants at the Facility;

e. Describe where and when storm samples are to be collected and include a chet
must be used by trained Facility personnel when conducting the wtiensampling
required under the Storm Water Permit and/or under this Consent Decree;

f. Describe where and when visual inspections of the Facility are to be pedfand
include a visual inspection checklist that must be used by trained Facilitypersden
conducting the visual observations required under the Storm Water Permit and/or u
this Consent Decree; and

g. Describe the type vehicle traffic at the Facility.

65. Commenting on the SWPPP and MIP Revisions: Schmidbauer shall submit the re

SWPPP and MIP to Plaintiff for review and comment as soon as it is completed byt in §
event no later than the date specified herein. Plaintiff shall provide comniemig, o
Schmidbauer within twenty-four (24) days of receipt of the SWPPP and MIP. Schnridbg
shall incorporate Plaintiff’'s comments into the SWPPP and MIP or shall justifytingwvhy

any comment is not incorporated within fourteen (14) days of receiving Plaimiifhiments.
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66. Additional Revisions to SWPPP and MIP: Schmidbauer shall revise the SWPPP and MIP

if there are any changes in the Facility’s operations, including but notdimoitehanges to
storm water discharge point(s) or changes or additions to the BMPs at thiy Fesiliting
from any ERA ‘Action Plan’ that may be required under this Consent Decree. Scheridb
shall submit any revised SWPPP and MIP to Plaintiff for review and commi fwe (5)
days of completion. Plaintiff shall provide comments, if any, to Schmidbauer vhihiy (30)
days of receipt of any resed SWPPP and MIP. Schmidbauer shall incorporate Plaintiff's
comments into any revised SWPPP and MIP, or shall justify in writing why@nynent is
not incorporated within thirty (30) days of receiving comments.

IX. MITIGATION, FEES, AND COSTS

67. Supplemerdl Environmental Proje¢SEP Funding As mitigation of the violations

alleged in Plaintiff's Notice and Complaint, Schmidbauer shall pay the sum of $25,000

to the

Rose Foundation for Communities and the Environment (“Rose Foundation”). The SER funds

shall be spent exclusively on projects designed to advance environmentaliogs{oreiuding

environmental restoration work) whose purpose is the improvement water quality boldtm

Bay). Within 30 days of the Effective Date, Schmidbauer shall tender this patorieatRosq
Foundation for Communities and the Environment. The Rose Foundation shall provide

parties identified in Paragraph 77 below a report that sets forth the orgarszaiteiving

1%

—

he

funds, a description of the project and its goals, and further itemizing the amountsgtovide

each organization.

68. Reimbursement of Fees and Cos&hmidbauer shall reimburse Plaintiff in the amo

of $73,000 to help defray Plaintiff's investigation fees and costs, expert fees and costs
reasonable attorneys' fees, and all other costs incurred as a result ofjatvesthe activities
at the Facility, bringing these matters to Schmidbauer's attention, and negatiegsolution
of this action in the public interest. Such payment shall be made within fifteen (550 g

Effective Date.

unt

69. Compliance Monitoring Funds: Schmidbauer shall reimburse ERF six thousand dollars
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($6,000) per year for each of the years the Consent Decree is in effect$oarmbees
associated with monitoring Schmidbauer’'s compliance with this Consent Decregorivigni
activities include the authorized site inspection, review of water qualitglsameports,
review of Action Plans and other documents submitted pursuant to this Decree, aiisous
written communication wh representatives of Schmidbauer concerning potential changg
compliance requirements, water quality sampling, informal dispute resolutibotlzer
actions necessary to monitor and ensure Schmidbauer’s compliance with this Dbere
compliance monitoring fund payment shall be made payable to Environmental Advocat
Attorney Client Trust Account. The first installment shall be paid within fitteenda$3 of
the Effective Date, and the remaining installments shall be paid on October dsth othe
following years that the Consent Decree is in effect.

X. STIPULATED PAYMENTS

70. In the event Schmidbauer fails to submit to Plaintiff any document, report or other
communication required under Paragraphs 29 (Updated Plan), 35 (Level 2 ERA Action

42 (ERA Level 1 Evaluation), 49 (stormwater sample results), 56 (communicattbns w

25
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Plan)

agencies), 57 (Annual Report), 59 (Plan implementation), 64 (initial SWPPP update) 66 (an

future SWPPP updates) of this Agreement, for any report more than five 3atday
Schmidbauer shall pay a late payment of Five Hundred Dollars ($500) per dagcoimgor
the sixth (8') day after the report due date and to accrue per day until the document, re
communication is provided.

71. Inthe event Schmidbauer failscomplete a measure of specific performance requir
by (a) the dates specified in Paragraphs 69 above, (b) the dates for impliemeptecified in
the Updated Plan or ERA Level 2 Action Plan, or (c) the dates for implementaBdnRy
specified in anydture Level 1 ERA Evaluation Plans, Schmidbauer shall incur a late pa
of Five Hundred Dollar ($500) per day commencing on the sixth (6th) day after theydate
which the measure was to be completed or implemented to accrue per day until the raq

performed.
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72. If Schmidbauer fails to submit to any payments required under Paragraphs 67 thr
of this Consent Decree within five days of the date due, Schmidbauer shall incur a Fivg
Hundred Dollar ($500) per day late payment commencing on the si¥tl4@ after the
payment due date to accrue until the stipulated payment is made.

73. Beginning in the 2019-2020 Wet Season, Schmidbauer shall pay stipulated paym
$500 for each pollutant parameter that exceeds Tier Two levels in any sampledeakeamyf
discrete discharge point (except for zinc as noted in Table 1). Any storm wafgesdhat
Schmidbauer takes internally within the Facility (i.e., of storm water thatdtdsfnthe
Facility's premise) for the purpose of identifying site specigastof pollutant generation as
part of designing remedial measures for the Facility shall not be subjbet payment
requirement of this paragraph.

74. Any stipulated payments are pursuant to this Part shall be paid to the Rose Foung
Communities ad the Environment within forty-five (45) days of the event that precipitatq
Stipulated Payment liability. Stipulated payments shall be used for projeigseatbto
improve water quality in Humboldt Bay. Schmidbauer shall send Plaintiff notaeyo$uch
stipulated payments within seven (7) days of tendering such payments. TheoRodation
shall provide the parties identified in Paragraph 77 below a report that setfiéorth t
organizations receiving funds, a description of the project and its, goal further itemizing
the amounts provided to each organization.

Xl. DISPUTE RESOLUTION AND ENFORCEMENT OF CONSENT DECREE

75. Dispute Resolution Proced$§a dispute under this Consent Decree arises, or either

believes that a breach of this Conserti2e has occurred, the Parties shall schedule a m
and confer within ten (10) calendar days of receiving written notification fnenother Party
of a request for a meeting to determine whether a violation has occurred and o devel
mutually agreedipon plan, including implementation dates, to resolve the violation. If th
Parties meet and confer does not resolve the issue, the Parties will seek ties séivi

mutually acceptable mediator with experience in environmental disputes for nomgbindi
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resolution of the dispute with Defendant to pay the costs of the mediation. If resolithian
mediator is not acceptable, either Party shall be entitled to all rights and reoretkeshe
law, including bringing a motion before the District Court ofifGenia, Northern District,
which shall retain jurisdiction over the Action for the limited purposes of enfaceaf the
terms of this Consent Decree. The Parties agree not to object to an expealiteg $chedulq
on any Dispute Resolution motion if one of the Parties requests one.

76. Litigation Costs and Fees: Litigation costs and fees incurred in conductingnaeet

confer or otherwise addressing and/or resolving any dispute, including arddlegeh of th
Consent Decree, shall be awarded in ateath the standard established by Section 505 ¢
Clean Water Act, 33 U.S.C. 81365 and case law interpreting that standard.

XII. NOTICES AND SUBMISSIONS

77. Except as otherwise expressly provided in this Consent Decree, whenevehander
terms of this ©nsent Decree notice is required to be given or a report or other documer
required to be forwarded by one Party to another, it shall, to the extent feasibig tuethe
following individuals as electronic computer files at th@ail addresses spéied below. If a
given document cannot bemaailed, it shall be mailed by U.S. Mail to the following addres
Any change in the individuals designated by either Party must be madding writhe other
Parties.

As to Plaintiff:

Fredric Evenson

ECOLOGY LAW CENTER

P.O. Box 1000

Santa Cruz, CA 95061
Telephone: (831) 454-8216
Email: evenson@ecologylaw.com

Jodene Isaacs

Environmental Advocates

5135 Anza Street

San Francisco, California 94121
Email: jisaacs@enviroadvocates.com

As to the Defendant:
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Jan Greben

125 East De La Guerra, Suite 203
Santa Barbara, California, 93105
Email: jan@grebenlaw.com

Del Clark, Safety Manager
Schmidbauer Lumber, Inc.

1099 West Waterfront Drive

Eureka, California 95501

Email: celc@schmidbauerlumber.com

XITT.PAYMENTS
78. All payments to Plaintiff (other than payments of Supplemental EnvironmewojacPr
funding pursuant to Paragraph 67 and Stipulated Payments pursuant to Part X shall ipg

check made payable to Environmental Advocates Attorney Client Trust Accounteitaym

shall be sent via certified mail, return receipt requested, to the followingsaddr

Environmental Advocates
5135 Anza Street
San Francisco, California 94121

79. All Supplement Environmental Project funding pursuant to Paragraph 67 and Stip
Payments pursuant to Part X shall be made by check payable to the Rose Foundation
Communities and the Environment. Such payments shall be sent via certified nnal, ret
receipt requested, to the followingdrdss (with notice to the Plaintiff that such payments

been sent):

Tim Little

Rose Foundation for Communities and the Environment
1970 Broadway, Suite 600

Oakland, California 94612-2218

XIV.MISCELLANEOUS PROVISIONS

80. Execution in Counterpart$he Consent Decree may be executed in one or more

counterparts which, taken together, shall be deemed to constitute one and the same dj

81. Severability In the event that any of the provisions of this Consent Decree is held
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court to be unenforceable, the validity of the enforceable provisions shall not be lgdverg
affected.

82. Construction: The language in all parts of this Consent Decree, unless otlsatade
shall be construed according to its plain and ordinary meaning.

83. Integrated Consent Decre agreements, covenants, representations and warrant

express or implied, oral or written, of the Parties concerning the subjeet wiattis Consent

Decree are contained herein.

84. Facsimile Signaturesignatures of the Parties transmitted by fadsi shall be deemeg

binding.

85. Force MajeureNo Party shall be considered to be in default in the performance of
its obligations when a failure to perform is due to a "Force Majeure."” A Foageuké event
is any act of God, watr, fire, earthquake, flood, natural catastrophe, and rest@uottoorder
or public authority. A Force Majeure event does not include normal inclement weathe
inability to pay. Any Party seeking to rely upon this paragraph shall have the burden of
establishing that itauld not reasonably have been expected to avoid, and which by exe
due diligence has been unable to overcome, the Force Majeure. The Parties shall exeer
diligence to resolve and remove any Force Majeure event.

86. The parties hereto enter into this Consent Decree, Order and Final Judgment ahd
it to the Court for its approval and entry as a final judgment.

XV. EFFECTIVE AND TERMINATION DATES

87. Within three (3) days of the final signature of the Parties, Plaintiff shathistiis
executed Consent Decree to EPA and DOJ fordadaeview and comment period pursug
to CWA section 505(c)(3) and 40 C.F.R. § 135.5. The Court shall not enter its judgmen
consent until the expiration of this review and comment period. If EPA or DOJ teques
suggests revisions to this Consent Decree or objects to entry of this ConseetiDé¢lse forr
presented, the Parties shall within ten (10) days meet and confer on whetheetthisvis

Consent Decree in accord with the requested or suggested revisions provided by ERA
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and/or otherwise to accommodate EPA or DOJ’s objections. If the Parties do nallynut
agree to any such revisions or modifications, the Parties shall so notify the @bretjaest
entry of the Consent Decree in the form drafted. If the Court objects to entrg Gfansent
Decree in the form presented, the Parties will attempt in good faith to agree imnsewisthis
Consent Decree necessary so that it is acceptable to the Court.

88. The Effective Date of this Consent Decree shalthe last day for EPA and DOJ to
comment on the Consent Decree, i.e., the 45th day following these agencies’'afeitept
Consent Decree, or the date on which these agencies provide notice that theynefuithe
review, whichever occurs earlier.

89. This Consent Decree shall terminate five (5) years from the Effective Ratielgd that
Schmidbauer has made all monetary payments owed under the Consent Decree endad
pending Dispute Resolution proceeding pursuant to the provisions of PatSRUDE
RESOLUTION). If Schmidbauer has not made all monetary payments owed un@amtben
Decree or if there is a pending Dispute Resolution proceeding, the Corseat Bhall be
extended until Schmidbauer has made all monetary payments owed urdensieat Decree
and all pending Dispute Resolution proceedings have been resolved.

90. Schmidbauer shall initiate termination by submitting certification to Plaintiff that it
satisfied the conditions of termination set forth in this Part. The ConsergeDstall
automatically terminate thirty (30) days from the Plaintiff's receipt of tHisenainless
Plaintiff provides written notice to Schmidbauer within these thirty (30) day$thimtiff
objects to the certification. If Plaintiff disagrees witth&idbauer’s certification, then the
matter shall be subject to the Dispute Resolution provisions of Part XI (DISPUTE

RESOLUTION).

IN WITNESS WHEREOF, the undersigned have executed this Consent Decfébeadaie

first set forth above.
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IT IS SO ORDERED:

Date:

APPROVED AS TO FORM:
ENVIRONMENTAL ADVOCATES

Dated: 5 wwe. |, 2017
GREBEN AND ASSOCIATES
Dated: 2017

APPROVED AS TO CONTENT:

Dated: @ . (- 2017

Dated: 2017

Hon. Judge Haywood S. Gilliam, Jr.
U.S. District Court Judge,
Northern District of California

y
" i # ) <
B L 1. % (S W
E,. § >

Jodene Isaacs
7 Attorney for Plaintiff

Jan Greben
Attorney for Defendant

N

U/ James Lamport
Ecological Rights Foundation

By:

Frank Schmidbauer
Schmidbauer Lumber, Inc.
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IT IS SO ORDERED:

Date:

APPROVED AS TO FORM:
ENVIRONMENTAL ADVOCATES

Dated: 2017

GREBEN AND ASSOCIATES

Dated: __ ¢ / / 2017

APPROVED AS TO CONTENT:

Dated: 1% 2017

Dated; é{ 0/ [ 2017

Dated: 7/31/201

Hon. Judge Haywood S. Gilliam, Jr.
U.S. District Court Judge,
Northern District of California
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By:

By:

Jodene Isaacs
Attorney for Plaintiff

-
-

Jaf Gretien /
Atefney for Defendant

James Lamport
Ecological Rights Foundation




© 00O N o o &~ W N R

I e e e O O = =
o ~N o MmN DN = O

Tablel. Tier Oneand Two Levelsfor Facility Discharges

Contaminant Tier One Tier Two
Limit/Annual | Limit/Instantaneous
NAL Maximum NAL or

CTRvalue

Oil and grease 15 mg/l 25 mg/L

Total Suspended Solids 100 mg/l 400 mg/L

Chemical Oxygen Demand 120 mg/l 120 mg/L

Total Recoverable Zinc 0.26 mg/l 0.09 mg/i2

pH - 6-9 units

& Schmidbauer will undertake best efforts to address source(s) of zinc that ceritriltsit
presence above the identified CTR value of 0.09 mg//L. However, the occurrence of z
above the Tier 2 value will not trigger payments as identified in Paragraph 73.
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EXHIBIT A TO CONSENT DECREE
Ecological Rights Foundation v. Schmidbauer Lumber, Inc.

Reference
Paragraph in |Description Due Date
Consent Decree

15 Site Mapping 8/15/17
16 Discharge points 8/15/17
20 Deploy media filters 8/15/17
21 Perimeter Inspection 8/15/17
22 NOAA data 8/15/17
25 Cover storm drains 7/15/17
26 Site Housekeeping Plan 8/15/17
28 ERF Review to SLI 9/8/17
26 Updated SWPPP - SLI to ERF 8/15/17
28 ERF SWPPP) Review to SLI 9/8/17
28 Revised Updated SWPPP 9/22/17
29 Updated ERA Level 1 Report 8/15/17
33 Updated Plan Implementation 11/1/17
35 ERA Level 2 Action Plan 9/1/18
37 ERF Review to SLI 9/30/18
37 Update ERA Level 2 Report 10/15/18
38 Implement Level 2 7/31/19
40 ERA Level 1 EVALUATION Plan)- Implement 11/15/18
42 Submit ERA Level 1 Plan 10/1/18
43 ERF Review to SLI 10/31/18
56 All submittals to ERF Contemporaneous with submittal to agency(s)
56 Received by SLI from agencies Within 3 business days of reciept by SLI
57 Annual report, w/logs, notes, etc. July 15th
59 Notification of implementation 2 Months after Approval by ERF
60 Employee training 8/15/17
64 Revised SWPPP/MIP 8/15/17
65 ERF comments to SLI - SWPPP/MIP 9/8/17
65 SLI to incorporate or advise why not 9/22/17
66 Revisions to SWPPP/MIP 5 Days of Changes
66 ERF to SLI - comments on changes 30 Days of Reciept
67 SEP Funding Within 30 days of Effective Date
68 Fees and costs Within 15 days of Effective Date
69 Annual oversight fee Within 15 days of Effective Date and Oct. 1, following ye
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