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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
OAKLAND DIVISION

KEVIN QUILLINAN, Case No: C 17-00077 SBA
Plaintiff, ORDER TO SHOW CAUSE RE
DISMISSAL ASTO UNSERVED
VS. DEFENDANTS
RUSSELL AINSWORTH, et al.,

Defendants.

Plaintiff Kevin Quillinan (“Plaintiff”) initiated the instant actioon January 6, 2017,
Compl., Dkt. 1, and filed the operative pleaglion March 20, 2017, AnCompl., Dkt. 8.
Plaintiff sued a total of 81 flendants, 15 of which were terminated with the filing of the
amended complaint; thus, 66 defendants remain.

As of June 2017, Plaintiff purported toveaserved 15 of thdefendants. Dkt. 29
1 1. OnJune 14, 2017, Plaihmoved to extend the time womplete service. Dkt. 29.
Magistrate Judge Kandis Westmore (“Magit&ip who was then presing over the case,
granted the motion and ordered Plaintiff togete service by July0, 2017. Dkt. 30.

Plaintiff failed to serve the remaining daetiants by the deadlired July 10, 2017.
Additionally, as to the defendnpurportedly served, many thfe proofs of service appear
defective. In sum, of the 66 remainidgfendants, only 22 hawppeared to date.

l. LEGAL STANDARD

A plaintiff is responsible for serving ammons and a copy ttie complaint in the
manner and within the tim@rescribed. Fed. R. Civ. P. }(&). “A federal court is without
personal jurisdiction over a defendant unlessdéfendant has beemaed in accordance

with Fed. R. Civ. P. 4.”_Benny v. Pipe&9 F.2d 489, 492 (9th €i1986), amended, 807

F.2d 1514 (9th Cir. 1987). So long as ayaeteives sufficient notice of the complaint,
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Rule 4 should be “liberallyanstrued” to uphold servicdd. (quotation marks and citations

omitted). “However, neithectual notice nor simplgaming the defendant in the
complaint will provide personglirisdiction without substanti@ompliance with Rule 4.”
Id. (quotation marks and citation omitted).

[I. DISCUSSION

A. PROOF OF SERVICE

An individual may be served in a judici@iktrict of the United States by “following
state law for serving a summons in an action ghoin courts of gerral jurisdiction in the
state where the district court is located or wisaice is made.” Fed. R. Civ. P. 4(e)(1).
A corporation, partnerspior other unincorporated assomatithat is subject to suit under &
common name may be served in a judicial distf the United States in the same manne
Fed. R. Civ. P. 4(h)(1)(A). “Unless servicenaived, proof of serge must be made to the
court. Except for service by a United Statemshal or deputy marshal, proof must be by,
the server’s affidavit.” Fed. R. Civ. P. Xll). Where defective, “[t]he court may permit
proof of service to be amemndleFed. R. Civ. P. 4(3).

Although Plaintiff filed proofs of servicor a number of defedants, many of the
proofs of service appear defectiveSee Dkt. 12, 24, 38, 39 88. Notably, “[a] general
appearance or responsive pleading by a def@rtiat fails to dispute personal jurisdiction
will waive any defect in service or persopaisdiction.” Benny,799 F.2d at 492 (citing
Fed. R. Civ. P. 12(h)(1)). Thus, ashose defendants whovemade a general
appearance and/or filed a responsive pleadiogamended proof of service is required.
There are three defendants—Robert WeakldiedeGilles, and Jessie Street Collective,
LLC—who have not appeared and for whomea¢iize proofs of service have been filed,
however. As to these threefeedants, an amended proofsafrvice is required, provided

that service itself was proper.

1 For example, Plaintiff filed severavoices purporting to show payment for
process server fees. Dkt. 12. Such receiptsot constitute proper proof of service. Seg
Fed. R. Civ. P. 4(l)(1); see also ChesteGreen, 120 F.3d 1091 (¥0€ir. 1997) (holding
that receipts for payment of postage did caistitute adequate proof of service).

2.
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Specifically, as to Robert Weakley and Jeff€illes, Plaintiff attempted substitute
service under California Civil Procedure Cabetion 415.20(b). As to Jessie Street
Collective, LLC, Plaintiff attempted substituservice under California Civil Procedure
Code section 415.20(a). In California, “[w]hen substituted or constructive service is
attempted, strict compliance withe letter and spirit of the statutes is required.” Olvera
Olvera, 232 Cal. App. 3d 32, 41 (1991); sesodtvartt v. Sup. Ct., 89 Cal. App. 3d 795,

799 (1979) (statutory requiremts “must be strictly compliedith in order for jurisdiction
over the person to be estahksl by substitute means”). Here, the proofs of service for
Robert Weakley and Jeffery Gilles are fegth across several documents and—whether

viewed individually or collettvely—are defective on their face. Dkt. 12; Dkt. 29 { 4;

Dkt. 38-1 & 38-2; Dkt. 39. Likewise, the proof service for Jessie Street Collective, LLC

Is defective on its face. Dkt. 38-6. Plafhbias not demonstrated strict compliance with

California Civil Procedure Code section 415.2@afb), respectively. Service as to these

three defendants theogé remains incomplete.

B. DEADLINE FOR SERVICE

“If a defendant is not served within 90 dafter the complaint is filed, the court--or
motion or on its own after notice to the pitdif--must dismiss the action without prejudice]
against that defendant or order that servicenbde within a specified time.” Fed. R. Civ.

P. 4(m);_see also Crowley v. Bannister, 734 Rad, 975 (9th Cir2013) (holding that the

district court lacked jurisdiction over anserved defendant and should have proceeded
dismiss the complaint agairtbiat defendant under Rulerd) before entering summary

judgment). The court must extend the timedervice upon a showing of “good cause.”

Fed. R. Civ. P. 4(m). At a minimum, gooduse requires a showing of excusable neglect;

it may also necessitate a showofga) actual notice to the findant; (b) lack of prejudice
to the defendant; and (3) severe prejudice égpthintiff. In re Sheean, 253 RBd 507, 512
(9th Cir. 2001) (citing Boudette v. Baatte, 923 F.2d 784, 756 (9th Cir. 1991)).

Here, Plaintiff initiated the instant actiom January 6, 2017, driiled the operative
pleading on March 20, 2017. Plaintiff thereaffought and obtaineah extension of the
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deadline to complete sace to July 10, 2017. Howewrealespite a considerable lapse of
time—over a year from the filing of the operative pleading—Plaintiff has yet to comple
service on 44 of the defendaft#\bsent a showing of good ese for Plaintiff’s failure to
have completed service in a timely mannessthdefendants shall be dismissed from the
action without prejudice.
. CONCLUSION

In view of the foregoinglT IS HEREBY ORDERED THAT Plaintiff shall show

cause why the instant action should not be gised without prejudice as to all unserved
defendants pursuant to Feddralle of Civil Procedure 4(m)Plaintiff shall file a written

response to this Order by no later than April 2&18. Any factual assertions in Plaintiff's

response shall be supportedabgleclaration. Additionally, sofar as Plaintiff purports to
have properly served any defamtl who has not yet appearedhis action, Plaintiff shall
separately file an adequate proof of servigailure to comply wittthis Order will result in
the dismissal of the action wiht prejudice as to all unserved defendants; said dismiss:
will be without further notice.

IT IS SO ORDERED.

Dated:04/16/2018
AUNDRA BROWN ARMSTR@NG

Senior United States District Judge

2 The unserved defendants afE} Abigail Bornstein; (2 Tyler Forman; (3) Deidra
Mae Harper; (4) Terah Olson; (5) Joseph Sans(6) Jeffery Gilles; (7) Ervin Yocum;
8) Mike Williams; (9) Dennis Thompsonl@) Nancy Snider; (11) Robert Weakley;
12) Mark Ainsworth; (13) Paul Hendersdta#) Martin Schneider; (15) Manuel Perez;
16) Beehive Distributor; (17) Beehive Digution, Inc.; (18) Third Coast Inc.; (19) Bay
PropertyGroup; (20) Legal One Realt21] SRG Enzo | LLC;22) SRG Enzo Il LLC;
(23) Tidewater Transporterdn (24) Diversified Storag Solutions; (25) Z-Square
Properties Company; (26) Three Nymphs Sumsiiroduce; (27? EMWest Inc.; (28) Big
Shoulders West; é29§ TD Service Companyazona; (30) Oakland 1852; (31) 710
Combinator Co.; (32 TOF Shelf Mediails; (33) Cypress Manufacturing Co.;
(34% Effingham Medicinal FarsLLC; (35) Indus Holding Qmopany; §36 Jessie Street
Collective, LLC; (37) Grupd-lor Corporation; (38) Gmo Flor, LLC; (39) Grupo Flor
Cultivations, LLC; (40) Grupo Flor Dispensas| LLC; (41) Grupo fer Operations, LLC;
(42) Wes-Co Industries; (43) Ev&ane; and (44) Corina Aguilar.
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