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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

SADIA ROBINSON, Case No0.17-cv-00126-DMR
Plaintiff,
ORDER ON DEFENDANT'S MOTION
V. FOR SUMMARY JUDGMENT ON THE
ISSUE OF TIMELINESS

NANCY A. BERRYHILL,
Re: Dkt. No. 10

Defendant.

Pro se Plaintiff Sadia Robinsdmings this action seeking jugilal review of a decision by
the Social Security Administration (“SSA”) deng her claim for supplemental security income
benefits under Titles Il and XVI of the SocialcBeity Act, 42 U.S.C. § 401 et seq. and § 1381 et
seq. Defendant Nancy A. BerrithiActing Commissioner of Soci&ecurity, moved pursuant to
Federal Rule of Civil Procedure 12(b)(1) to dissnPlaintiff's complaint on the ground that it was
untimely filed. [Docket No. 10.] In connectiovith the briefing on the motion to dismiss, the
parties submitted affidavits with attached dots. Accordingly, at the June 29, 2017 hearing, th
court notified the parties thatwould convert Defendant’s motion to dismiss to a motion for
summary judgment and ordered fiaaties to file supplemental ieence and briefing, which the
parties timely filed. [Docket Nos. 16-18Hor the following reasons, Defendant’s motion for

summary judgment on the issoktimeliness is denied.

l. BACKGROUND

A. Factual Background

On January 9, 2013, Plaintiff filed applicatidies disability anddisability insurance
benefits and supplemental segumcome. [Docket No. 10-1 (@ing Decl. Mar. 6, 2017) T 3(a),
Ex. 1 (Notice of Decision).] On Septemi&5, 2015, an Administrative Law Judge (“ALJ")

issued a decision finding Plaintifibt disabled and denying her claim for benefits. Plaintiff then

4]

Dockets.Justia.c

DM


https://dockets.justia.com/docket/california/candce/4:2017cv00126/306766/
https://docs.justia.com/cases/federal/district-courts/california/candce/4:2017cv00126/306766/19/
https://dockets.justia.com/

United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

requested review of the ALJ’s decision by the Appeals Council of the SSA. The Appeals Co
issued a decision dated November 4, 2016 deryiamtiff's request for review, making the
ALJ’s decision the final decisioof the Commissioner. Chungebl. 1 3(a), Ex. 2 (Notice of
Appeals Council Action or “Note”). The Notice provided inforation about how Plaintiff could

seek court review of theedision, including the following:

Time to File a Civil Action
e You have 60 days to file a chaction (ask for court review).
e The 60 days start the day after you receive this letter. We
assume you received this letter 5 days after the date on it

unless you show us that you didt receive it within the 5-
day period.

Notice at 3.

Plaintiff filed this action on January 11, 201&geking judicial review under 42 U.S.C. §
405(g) of the Appeals Council’s decision. Dedant moves for dismissal on the ground that
Plaintiff did not commence her suit withinetlb0 day period specified by the Notice and by 42
U.S.C. § 405(g). According Defendant, Plaintiff is presumed have received the Notice on
November 9, 2016, five days after its issuancd,vaas therefore required to commence this
action 60 days later, by January 9, 2017. MotSiice Plaintiff did notife suit until January 11,
2017, Defendant contends the action is untimely.

In her opposition papers, Plaintiff asser@atthlthough the Notice was dated November 4
2016, it was not actually mailed until four dayteteon November 8, 2016. In support, Plaintiff
submitted a copy of the envelope in which sdreived the Notice. The envelope bears a
November 8, 2016 postmark date. [Docket NogP11s Opp’n) at ECF p. 5, 12 (Robinson Decl,
May 16, 2017).] Plaintiff argues that the 60 dagiguedid not start running until five days after
the date of mailing, rendering her January D1,2complaint timely. Defendant did not file a
reply to Plaintiff's opposition.

B. Procedural History

As noted, Defendant moved to dismiss Pl#istcomplaint as untimely on the ground tha

it was not filed within the sixty day period sjfeed in 42 U.S.C. 8§ 405(g). Although Defendant
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did not address the legal standapplicable to her motion, sin@ted that the motion is brought
pursuant to Rule 12(b)(1). [Docket No. 10 at A.jnotion to dismiss filed pursuant to Rule
12(b)(1) is a challenge to the cBarsubject matter jurisdictionSeeFed. R. Civ. P. 12(b)(1).
However, section 405(g)’s “60-dayq@irement is not jurisdictionabut rather constitutes a period
of limitations.” Bowen v. City of New Yqrk76 U.S. 467, 478 (1986). Therefore, Defendant’s
motion is properly the subject ofRule 12(b)(6) motion to dismissrféailure to state a claim, not
a Rule 12(b)(1) motion to dismiss flacck of subject matter jurisdictionlablon v. Dean Witter &
Co,, 614 F.2d 677, 682 (9th Cir. 1980) (statutdiroftations defense may be raised by a Rule
12(b)(6) motion or Rule 56 sumary judgment motion).

The parties submitted declarations containingewce in support of their positions. Wher
a court considers matters outside the pleadamgs motion under Rule 12(b)(6), it must convert
the motion into a Rule 56 motion for summanggment, and in so doing, the court must give
“[a]ll parties . . . a reasonabtgportunity to present all the matd that is pertinent to the
motion.” Fed. R. Civ. P. 12(d¥ee also San Pedro Hotel Co., Inc. v. City of Los Angets
F.3d 470, 477 (9th Cir. 1998) (“In providing noticetie parties, ‘a distct court need only
apprise the parties that it will look beyond the gdlags to extrinsic evidence and give them an
opportunity to supplement theaord.”” (citation omitte)). Accordingly, at the June 29, 2017
hearing, the court notified both piass that it would convert Defendigs motion to dismiss into a
motion for summary judgment on the issue of tiness. [Docket No. 15.] The court granted
Plaintiff leave to file supplemental evidenceeiablish the date she received the Notice, and
permitted Defendant to file any responsive evidende.In light of Plaintff's pro se status, the
court also issued an order providing notic®aintiff of the requirements for opposing a motion
for summary judgment. [Docket No. 14.] Thetpss timely filed thesupplemental evidence and
briefing. [Docket Nos. 16 (Pl.’s Supp. Opp’ 17 (Robinson Decl., July 5, 2017 (Robinson Decl
1)), 18 (Def.’s Suppl. Br.).]
Il. LEGAL STANDARDS

A court shall grant summary judgment “if . . etk is no genuine dispute as to any mater

fact and the movant is gthed to judgment as a matter of Idwked. R. Civ. P. 56(a). The burden
3
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of establishing the absenceadfenuine issue of materialct lies with the moving partgee
Celotex Corp. v. Catretd77 U.S. 317, 322-23 (1986), and the tomust view the evidence in the
light most favorable to the non-movar@ee Anderson v. Liberty Lobby, In€77 U.S. 242, 255
(1986) (citation omitted). A genuine factual isexésts if, taking intaccount the burdens of
production and proof that would bequired at trial, sufficierevidence favors the non-movant
such that a reasonable jury could reta verdict in that party’s favold. at 248. The court may
not weigh the evidence, assess the credibilityiofesses, or resolve issues of faSee id at 249.

To defeat summary judgment once the moving party has met its burden, the nonmovi
party may not simply rely on the pleadings, st produce significant probative evidence, by
affidavit or as otherwise provideby Federal Rule of Civil Poedure 56, supporting the claim tha
a genuine issue of maial fact exists. TW Elec. Serv., Inc. v. BaElec. Contractors Ass'1809
F.2d 626, 630 (9th Cir. 1987). In other words, theust exist more than “scintilla of evidence”
to support the non-moving party’s clairdg)derson477 U.S. at 252; conclusory assertions will
not suffice. See Thornhill Publ’g Co. v. GTE Cor@94 F.2d 730, 738 (9th Cir. 1979). Similarly
“[wlhen opposing parties tell two different stories, one of wichlatantly contradicted by the
record, so that no reasonableyjeould believe it, a court shalihot adopt that version of the
facts” when ruling on the motiorScott v. Harris 550 U.S. 372, 380 (2007).
1. DISCUSSION

The sole issue in this motion is whether Plaintiff's civil suit seeking review of the
November 4, 2016 Notice of Appeals Council Actwas timely. 42 U.S.C. 8§ 405(g) provides in

relevant part:

Any individual, after any finaldecision of the Commissioner of
Social Security made after adieng to which he was a party,
irrespective of the amount iroetroversy, may obtain a review of
such decision by a civil action commencoeidhin sixty days after
the mailing to him ohotice of such decisioor within such further
time as the Commissioner of Social Security may allow. Such
action shall be brought ithe district court othe United States for
the judicial district in whib the plaintiff resides . . .

42 U.S.C. § 405(g) (emphasis added). Althoudl®d®(g) uses the word “mailing,” a regulation

provides that a civil action “must be institutedivim 60 days after the Aggals Council’s notice . .
4
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. is received by the individuaand that “the date of receipt . shall be presumed to be 5 days
after the date of such notice, unless there &aaanable showing to the contrary.” 20 C.F.R. 8§
422.210(c) (emphasis addedge also Vernon v. Heck]é&11 F.2d 1274, 1277 (9th Cir. 1987)
(**Mailing’ [as used in8 405(g)] is construed as the dateexdeipt of the notice, which is
presumed to occur five days after the datthefnotice.” (citing 20 C.F.R. § 422.210(c))). This
regulation “creates a rebuttable presumption thegipt of notice shall beresumed to occur ‘5
days after the dataf such notice.” Matsibekker v. Hecklei738 F.2d 79, 81 (2nd Cir. 1984)
(citing 20 C.F.R. § 422.210(c)). tiie claimant makes a “reasoreBhowing to the contrary” and
successfully rebuts the statutgresumption, the government ynaitempt to prove that the
claimant “received actual notice more than 60 gays to filing the complaint in district court.”
See id

Defendant argues that the Commissiondesision became final on November 4, 2016,
which is the date on the Noticegtiefore, Plaintiff is presumed kave received the Notice five
days later, on November 9, 2016. Accordin@pedendant, Plaintiff warequired to commence
this action 60 days later, or by January 9, 20#ét. 6. Since Plainti did not file suit until
January 11, 2017, Defendant contetiig the action is untimely.

In response, Plaintiff contends that thed@ limitations period did not start running until
five days after the date of mailing. Thevelope in which she received the Notice was
postmarked November 8, 2016. Plaintiff appearsgoeas follows: five ds should be added to
the November 8, 2016 postmark date, which results in November 13, 2016. Because Noven
13, 2016 was a Sunday, the 60-day statute of liloita began running on the next business day
or November 14, 2016. Sixty days from Novemb4, 2016 was January 13, 2017. Therefore,
Plaintiff's calculation, her Januafyl, 2017 complaint was timely.

Plaintiff's legal position is unsupported. No stat regulation, or @ suggests that the

five day period of presumptive receipt of thetide begins running from the date of mailing,

! The sixty-day time limit may also be tolled by traditional principles of equitable tolling or
estoppel.Bowen 476 U.S. at 479%ernon 811 F.2d at 1277-78. Plaintiff does not argue that
equitable tolling or estoppel apply.

5
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rather than the date of issuancelef Notice. Section 422.210(c) prdes that “the date of receipt
of . . . notice of the decision by the Appeals Council shall be presumed to bedtdalise date

of such noticeunless there is a reasonable showinitpéocontrary.” 20 C.F.R. § 422.210(c)
(emphasis added). Although it appetrat the Ninth Circuit has nevaddressed this issue, other
circuits have concluded that the five-day pdrior presumptive receipt begins on the date of
issuance of a notice, and ritbe date of its mailingSee, e.g Cook v. Commissioner of Social
Security 480 F.3d 432, 436-37 (6th Cir. 2007) (rejegtclaimant’s argument that limitations
period runs from the date of mailingstead of date of notice of denialiilliams v.
Commissioner, Social Security Administratié64 F. App’x 763, 765 (11th Cir. 2016) (same,
noting “[t]he regulations do not say[] anything abmuérpreting the date of receipt as five days
after the postmark date”). Under this authority, Defendanttigeshto a rebuttable presumption
that Plaintiff received the Notice by Novembef016, which is five days after the date of its
issuance on November 4, 2016, makingdwmplaint due by January 9, 2017.

However, the court’s inquiry does not ethére, because Plaintiff may rebut the
presumption of receipt within five days aftee date of the Notice by making “a reasonable
showing to the contrary.See20 C.F.R. § 422.210(c).

The court concludes that Plafhtbhas made such a showing here. The envelope in whicl
Plaintiff received the Notice bears a postmartedd November 8, 2016. Although the envelope
includes a return address in Falls Church, Migg the postmark indicates that the Notice was
mailed from zip code 30024, which is in Suwanee, GeoigeeDef.’'s Suppl. Br. 2. Despite the
conflicting information on the envelope, this estte shows that the SSA did not mail the Notict
until four days after its issuance — in other words, the SSA did not mail the Notice until four d
into the five day period of presumptive receiptie Ninth Circuit has noted that “[tlhe United
States Postal Service’s regutats state that first class maihsevithin the contiguous United
States will arrive within three days”; thiseates a legally recogaible assumption that a

document sent via first class mail “will takedlh days to arrive at its destinatiorbandino, Inc.
6
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v. U.S. Dep't of Transp729 F.3d 917, 921 (9th Cir. 2013) (citing 39 C.F.R. § 121, App. A). It
therefore reasonable to conclutat the Notice, mailed fromtme opposite coast on November 8,
2016, did not reach Plaintiff's home in Califidat on November 9, 2016, only one day after
mailing.

Following the hearing on this motion, Plaintiff submitted a declaration signed under
penalty of perjury in which she stateatishe received the Moe on November 14, 2016.
Robinson Decl. Il T 4. Plaintiff explains thakesstops to collect her mail on her way to pick up
her daughter from school. She points oat thovember 14, 2016 was the Monday following
Friday, November 11, 2016, which was Veterans Day, a holiday on which the USPS did not
deliver mail. Id. at {5, 7. Plaintiff's aczint is reasonable. Theldery of the Notice, mailed
from the East Coast on November 8, 2016, wasdurtielayed by a long weekend that included
federal holiday. Accordingly, theourt finds that Plaintiff has nda a “reasonable showing to the

contrary” pursuant to 20 C.F.R.422.210(c), and has thereforbutted the presumption that she

received the Notice on November 9, 2016. Plaint#test that she actually received the Notice on

November 14, 2016; Plaintiff's complaint wagtafore due by January 13, 2017, which means
that her January 11, 2017 complaint was timely.

In response, Defendant argukat Plaintiff's declaration lacks any statement that she
checks the mail every day, and speculates thatalld bave received the letter in the mail earlie
than November 14, 2016. Defendant also arguesitie postmark date is not a reliable indicator
of the mailing date due to the discrepancy @nahvelope about whether the notice was mailed
from Virginia or Georgia. Notwithstandintgese arguments, Defendant does not offer any
evidence to show that Plaintiff actually reasivthe Notice earlier than November 14, 2016, and
does not otherwise raise matedalubts about the reasonablesnef Plaintiff’'s evidence.
Accordingly, the court concludehat Plaintiff's January 11, 20t@mplaint was timely, as it was
filed within 60 days of her receipf the Notice on November 14, 2016.

IV.  CONCLUSION
For the foregoing reasons, Defendant’sioofor summary judgment on the issue of

timeliness is denied. Defendant shall file andds@n answer, together with a certified copy of
7

S

=



© 00 N o g A~ w N PP

N N N NN N N NN P P P P B PP PR
© N o o~ W N P O © O N O o~ W N B O

the transcriptof the admimstrative reord, within 60 days of lhe date of ths order.

IT 1S SO ORDERED.

Dated: Augustl, 2017 2}'!7/‘

[DONNA M. RYU
United State®agistrateJudge
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UNITED STATESDISTRICT COURT

NORTHERN DISTRICT OF CALFORNIA

SADIA ROBINSON,
Plaintiff,

V.

NANCY A. BERRYHILL,

Defendant

Case Nat:17-cv-0015-DMR

CERTIFI CATE OF SERVICE

I, the undersignedhereby cerfy that | aman employe in the Ofice of the Gérk, U.S.

District Court,Northern Dstrict of Caifornia.

That an 8/1/2017] SERVEDatrue and orrect copy(es) of the aached, by |acing said
copy(ies) in apostage pal envelope ddressed tdéhe person(shereinafte listed, bydepositing
sad envelopen the U.SMail, or by pacing saidcopy(ies) inio an inte-office delivery receptaa

located in theClerk's office.

Sadia Robinson

2400 $ady Wlllow Lane #0A

Brentwood, CA 94613

Dated: 8/1/20%

Susan Y. Soag
Clerk, United States Nigict Court

By:
vy Lerma Ga Deputy Clerk to e
Honwirbla RONNA M. RYU
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